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Wright  v.  Shelt. 

[No.  2,295.    Filed  Nov.  2,  1897.    Rehearing  denied  Jan.  5,  1898.] 

EviDENcns. — Agreed  Statement  of  Facta, — How  Brought  into  Record. 
— An  agreed  statement  of  facts  is  not  an  agreed  case  under  the 
statnte  bj  reason  of  it  being  certified  as  such,  but  wl^en  such 
statement  is  mere  evidence  in  the  cause,  it  must  be  brought  into 
the  record  by  a  bill  of  exceptions,    pp.  f ,  S, 

Action. — Property  Seized  on  Execution. — Trial  of  Rights  Of, — Exclu- 
sive Remedy. — The  failure  of  a  person  claiming  the  ownership  of 
propertj.  after  having  received  notice  of  the  seizure  of  the  same  as 
provided  by  sections  1613,  1614,  Bums'  R.  S.  1894  (1545.  1546,  R.  S. 
1881),  to  institute  proceedings  to  try  the  right  to  such  property  as 
therein  provided,  will  constitute  a  bar  to  any  subsequent  action 
against  the  officer  seizing  the  property  for  the  recovery  thereof. 
pp.  S'7. 

Replevin. — Notice. — Description  of  Property, — A  notice  pleaded  in 
answer  to  a  complaint  for  the  replevin  of  a  cow  seized  by  an  officer 
under  a  writ  of  execution,  which  describes  the  property  as  ''one 
brindle  heifer  supposed  to  be  four  years  old,"  does  not  contain  a 
sufficient  description  of  the  property  to  protect  such  officer  under 
sections  1613,  1614,  Bums'  R.  S.  1894(1545,  1546,  R.  S.  1881),  pro- 
viding the  time  and  manner  of  the  trial  of  the  rights  of  property 
seized  on  execution,  where  the  complaint  described  the  property 
as  "one  cow,  red  in  color,  with  brindle  stripes,  and  partly  white 
taQ,  dehorned,  and  about  three  years  old."    pp.  7,  8, 
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From  the  Elkhart  Circuit  Court.     Affirmed. 

John  M.  Van  Fleet  and  Vernon  W.  Van  Fleety  for 
appellant. 
R.  M,  Johnson  and  J.  L.  Harman^  for  appellee. 

Robinson,  J. — This  appeal  is  taken  from  a  judg- 
ment awarding  the  possesion  of  certain  personal  prop- 
erty to  appellee.  The  only  question  discussed  by 
counsel  for  appellant  is  the  refusal  of  the  court  to  give 
an  instruction  requested  by  appellant. 

Counsel  for  appellee  insist  that  the  evidence  is  not 
in  the  record  for  the  reason  that  it  does  not  appear 
that  the  bill  of  exceptions  containing  the  evidence 
was  filed  in  the  clerk's  oflQce. 

•After  setting  out  a  bill  of  exceptions  containing  the 
instruction  refused,  the  record  recites  that  "said  de- 
fendant also  files  his  bill  of  exceptions  containing 
the  evidence  as  follows."  Following  this  is  a  tran- 
script of  the  evidence  containing  all  the  evidence 
given  in  the  cause,  with  the  certificate  of  the  short- 
hand reporter  and  the  signature  of  the  judge.  In  the 
final  certificate  the  clerk  certifies  "the  above  and  fore- 
going to  be  a  full,  true,  and  complete  transcript  of  the 
papers  and  entries  in  said  cause  as  stated  in  the 
precipe,  and  also  transcript  of  evidence  as  the  same 
appear  of  record  at  my  office  on  this  date." 

It  appears  that  sixty  days  were  given  in  which  to 
file  a  bill  of  exceptions,  and  that  a  transcript  was 
made  out  and  certified  by  the  clerk  within  the  sixty 
days,  and  that  this  transcript  contains  a  bill  setting 
out  the  evidence.  Although  the  certificate  of  the 
clerk  may  not  be  in  the  usual  form,  yet  we  think  it 
affirmatively  appears  from  the  record  that  the  bill  of 
exceptions  containing  the  evidence  was  filed. 

The  agreed  statement  of  facts  in  this  case  does  not 
make  it  an  agreed  case  under  the  statute,  although 
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the  agreed  facts  are  verified  as  under  an  agreed  case. 
The  agreed  statement  of  facts  in  this  case  is  mere 
evidence  which  must  be  brought  into  the  record  by  a 
bill  of  exceptions.  Citizens  Ins.  Co.  v.  Harris,  108  Ind. 
392. 

The  agreed  facts  show  in  substance^  that  on  the 
.12th  day  of  August,  1895,  the  appellant  was  a  duly 
qualified  constable  of  Washington  township,  in 
Elkhart  county;  that  on  the  13th  day  of  August  he 
levied  upon  and  took  possession  of  the  cow  in  dispute 
as  the  property  of  Amandus  Shelt,  husband  of  appel- 
lee; that  after  such  levy  the  constable  doubted 
whether  or  not  appellee  was  the  owner  of  or  had  some 
claim  to  said  property,  and  on  said  day  he  duly  gave 
notice  in  writing  to  appellee  that  by  virtue  of  an  exe- 
cution delivered  to  him  by  Darwin  H.  Johnson,  a 
justice  of  the  peace  of  Washington  township,  he  had 
levied  on  "one  brindle  heifer  supposed  to  be  four  years 
old"  taken  as  the  property  of  Amandus  Shelt  to  sat- 
isfy a  judgment  in  favor  of  William  A.  Kantz  and 
Charles  E.  Adams  and  that  if  she  had  any  claim  on 
said  property  she  should  appear  before  said  Johnson 
within  twenty  days  and  make  good  such  claim  ;that  at 
the  time  of  giving  said  notice  appellee  was  within  and 
a  resident  of  said  Washington  township,  and  has  so 
remained  ever  since;  that  appellee  did  not  institute 
proceedings  to  try  the  right  of  property,  or  claim  the 
possession  of  said  cow  under  the  act  known  as  section 
1679,  Burns'  R.  S.  1894,  but  that  on  the  15th  of 
August,  1895,  she  brought  this  proceeding  in  replevin 
before  said  Owen  A.  Reed,  a  justice  of  peace  in  said 
township;  that  this  is  the  only  proceeding  brought  by 
her;  that  she  claims  that  she  is  the  absolute  owner  of 
said  cow. 

This  statement  of  facts  was  read  in  evidence  and 
raises  a  question  upon  the  assignment  in  the  motion 
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for  a  new  trial  that  the  verdict  of  the  jury  is  contrary 
to  law.  The  instruction  as  requested  by  appellant  and 
refused  is  as  follows:  "If  you  find  from  the  evidence 
that  the  defendant  on  the  12th  day  of  August,  1895, 
was  then  and  ever  since  has  been  a  constable  of  Wash- 
ington  township,  Elkhart  county,  State  of  Indiana, 
and  that  on  the  13th  day  of  August,  1895,  he,  by  virtue 
of  An  execution  issued  upon  a  judgment  duly  given  by 
Darwin  H.  Johnson,  a  justice  of  the  peace  of  said 
township,  levied  on  and  took  into  his  possession  the  cow 
in  dispute  in  this  action  as  the  property  of  Amandus 
Shelt,  and  that,  after  levying  on  and  seizing  said  cow 
by  virtue  of  said  execution  said  constable  doubted 
whether  or  not  the  plaintiff  herein  was  the  owner 
of  or  had  some  claim  to  said  property,  and  that  said 
constable  on  the  13th  day  of  August,  1895,  in  said 
township  gave  notice  in  writing  to  the  plaintiff  herein 
that  he  had  seized  said  property,  describing  the  same, 
and  stating  by  virtue  of  what  process  he  had  seized  it, 
and  requiring  the  plaintiff  herein,  if  she  had  any  claim 
or  right  thereto  to  assert  the  same  by  law  within 
twenty  days;  and  if  you  further  find  from  the  evidence 
that  the  plaintiff  herein  at  the  time  of  giving  said 
notice  was  within  and  a  resident  of  said  Washington 
township  and  has  so  remained  ever  since,  and  if 'you 
further  find  from  the  evidence  that  the  plaintiff  herein 
brought  this  action  of  replevin  after  said  notice  was 
given,  then  the  court  instructs  you  that  this  action  of 
replevin  cannot  be  maintained,  and  you  should  return 
a  verdict  for  defendant." 

Sections  1613  and  1614,  Burns'  R.  S.  1894,  read  as 
follows:  "When  any  officer  has  seized  any  personal 
property  by  virtue  of  any  execution  or  writ  of  attach- 
ment, and  doubts  whether  some  person,  other  than 
the  execution  or  attachment  defendant,  is  not  the 
owner  of  or  has  some  claim  to  such  property,  he  may 
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give  notice,  in  writing,  to  all  stich  persons  that  he  has 
seized  such  property,  describing  the  same,  and  stating 
by  virtue  of  what  process  he  has  so  seized  it,  and  re- 
quiring such  persons,  if  they  have  any  claim  or  right 
thereto,  to  assert  the  same,  by  law,  within  twenty 
days. 

"Any  person  notified  as  in  the  last  preceding  sec- 
tion, who  shall  not,  within  twenty  days  after  receipt 
of  such  notice,  if  he  be  within  the  state,  or  forty  days 
if  he  be  without  the  state,  when  he  receives  the  same, 
institute  proceedings  under  this  act,  to  try  the  right 
of  such  propert;y,  and  prosecute  the  same  to  final 
judgment,  with  reasonable  diligence,  shall  forever 
bar  any  action  against  such  oflScer  or  the  purchaser 
of  such  property  on  account  of  the  same;  Provided^ 
hwceveTy  That  if,  previous  to  the  receipt  of  such  notice, 
such  claimant  may  have  instituted  any  other  suit  to 
assert  his  right  to  such  property,  he  may  prosecute  the 
same  to  final  judgment." 

The  "proceedings  under  this  act"  referred  to  in  sec- 
tion 1614,  supray  are  set  out  in  section  1597,  Burns^  R. 
8.  1894,  which  provides  that,  whenever  any  personal 
property  shall  have  been  seized  by  virtue  of  any  writ 
of  execution,  and  any  person  other  than  the  defendant 
in  such  suit  shall  file  with  the  justice  who  issued  such 
writ  his  verified  complaint  setting  forth  the  fact  of 
such  levy,  and  stating  his  claim  to  such  property,  such 
justice  shall  docket  such  claim  for  trial,  and  the  same 
proceedings  had  as  in  other  civil  complaints  before 
justices. 

Appellee  argues  that  litigants  have  their  choice 
of  remedies,  and  can  proceed  under  the  above  sections 
or  under  the  replevin  act,  and  that  the  remedy  given 
by  these  sections  is  but  cumulative.  But  the  reme- 
dies are  not  cumulative  in  all  respects.  Under  the 
replevin  act,  if  the  value  of  the  property  sought  to  be 
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recovered  and  the  dantages  claimed  exceed  f200.00 
the  justice  will  not  have  jurisdiction,  while  under  the 
above  sections  the  jurisdiction  of  the  justice  is  unlim- 
ited as  to  amount.  State^  ex  reL,  v.  Forry,  64  Ind.  260; 
Oriffin  V.  Moloney,  18  Ind.  402;  Test  v.  Beeson,  37 
Ind.  380. 

In  Test  V.  Beeson,  supra,  Beeson  recovered  a  judg- 
ment against  one  Sivvee,  before  justice  of  the  peace 
Thornburg.  Afterwards  Thornburg's  docket  went 
into  the  legal  custody  of  justice  Chamness,  who 
issued  an  execution  which  was  placed'in  the  hands  of 
a  constable  for  service  and  under  which  a  levy  was 
made  on  certain  property  of  Sivvee.  Test  claimed 
to  own  the  property  and  instituted  proceedings  under 
the  rights  of  property  act  before  justice  Davis,  an- 
other justice  of  the  same  county.  The  reason  as- 
signed for  instituting  the  proceedings  before  justice 
Davis  was  that  Chamness  and  Beeson  were  related. 
Beeson  the  judgment  creditor  and  the  constable  were 
made  defendants.  After  a  trial  before  justice  Davis 
an  appeal  was  taken  to  the  Circuit  Court,  where  the 
cause  was  dismissed  for  want  of  jurisdiction  in  justice 
Davis.  In  affirming  the  judgment,  the  Supreme 
Court,  after  quoting  the  first  section  of  the  statute  (2 
Gavin  &  Ilord,  p.  632,  section  1613,  Burns'  R.  S.  1894), 
said:  "By  this  provision  it  will  be  seen  that  the  com- 
plaint for  such  purpose  is  to  be  filed  with  the  justice 
who  issued  the  writ  on  which  the  levy  is  made,  or  if 
made  on  more  than  one  writ,  then  with  the  justice 
who  issued  the  oldest  writ. 

"Perhaps  the  reason  of  requiring  the  complaint  to 
be  filed  with  the  justice  who  issued  the  writ  was,  that 
the  plaintiff  in  the  writ,  and  especially  the  officer  who 
has  it  to  serve,  who  is  required  to  be  made  a  party  to 
the  proceeding,  should  not  be  required  to  go  to  a 
forum  where  the  writ  was  neither  issued  nor  return- 
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able,  and  defend  such  proceeding.  There  seems  to  us 
to  be  much  propriety  in  confining  the  jurisdiction  in 
such  cases  to  the  court  in  which  the  writ  issues  and  is 
returnable." 

In  Firestone  v.  Mishler,  18  Ind.  439,  .the  question  was 
whether  the  party  was  confined  to,  this  statutory  pro- 
ceeding (ch.  5,  2  R.  S.  .1852,  p.  493)  to  try  the  right  of 
property,  or  whether  he  was  ehtitled  to  resort  to  the 
ordinary  proceeding  in  the  nature  of  replevin.  The 
court  said:  "We  are  of  opinion  that  the  remedy 
given  in  chap.  5  was  intended  to  protect  the  oflBcer, 
who  acted  in  good  faith,  and  purchasers  at  sales  under 
such  proceedings;  but  so  far  as  the  plaintiff  in  the  writ 
is  concerned,  it  is  merely  cumulative." 

Reasoning  from  these  cases  and  the  wording  of  the 
statute,  it  was  evidently  the  intention  of  the  legisla- 
ture to  provide  an  exclusive  remedy  for  the  recovery 
of  property  where  the  action  is  against  the  officer 
alone.  Had  the  execution  plaintiff  been  made  a 
party  defendant  with  the  officer  the  case  of  Firestone 
V.  Mishler,  supra,  would  be  in  point.  But  the  officer 
in  the  case  at  bar  is  made  sole  defendant,  and  in  such 
case,  where  he  gives  the  statutory  notice,  there  is  no 
good  reason  to  deny  him  the  protection  given  by  the 
statute.  But  di-d  appellant  in  the  notice  given  com- 
ply with  the  statute.     We  think  he  did  not. 

In  the  complaint  the  property  is  described  as  "one 
cow,  red  in  color,  vith  brindle  stripes,  and  a  partly 
white  tail,  dehorned,  and  about  three  years  old."  In 
his  first  paragraph  of  answer,  he  alleges  that  he  levied 
upon  and  took  into  his  possession  the  cow  now  in  dis- 
pute, and  then  embodies  in  the  answer  the  notice 
given  appellee  and  in  this  notice  the  property  is  de- 
scribed as  "one  brindle  heifer  supposed  to  be  four 
years  old."  It  does  not  appear  that  this  was  the  only 
animal  levied  upon,  nor  that  it  was  the  only  one  owned 
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by  the  parties.    There  is  no  averment  that  in  any  way 
reconciles  the  variance  in  the  two  descriptions. 

The  object  of  the  notice  is  to  call  the  attention  of 
the  party  to  the  specific  property  levied  upon.  We 
see  no  good  reason  for  requiring  less  particularity  in 
describing  the  property  in  such  a  notice,  than  is  re- 
quired in  describing  the  property  in  a  complaint  seek- 
ing the  recovery  of  its  possession.  It  cannot  be  said 
that  the  description  of  the  property  contained  in  the 
notice  would  enable  an  officer  to  find  and  take  into 
his  possession  the  property  described  in  the  complaint. 
Smith  V.  Stanford,  62  Ind.  392,    Judgment  affirmed. 


Lake  Erie  and  Western  Railroad  Company  v. 

Spidel  et  al. 

[No.  2,322.     Filed  January  6, 1898.] 

HiadWAYS. — Eemonstrance.-f Failure  of  Remonstrance  to  State  Any 
Specific  Claim  of  Damages.— Waiver. — Evidence. — ^Where  in  the 
location  of  a  highway  an  owner  of  real  estate  over  which  the  pro- 
posed highway  passed,  filed  a  remonstrance  for  damages,  the 
refusal  of  the  circuit  court  on  appeal  to  admit  evidence  as  to  specific 
damages  on  the  ground  that  the  remonstrance  contained  no  specific 
claim  covering  the  damages  inquired  about  was  error  where  the 
petitioners  made  no  objections  to  the  remonstrance,  nor  in  any  way 
tested  the  sufficiency  of  same,  either  in  the  commissioners'  court  or 
in  the  circuit  court. 

From  the  Clinton  Circuit  Court.     Reversed. 

John  B.  Cockrumy  W.  E.  Hackedorn,  Shirts  &  Kil- 
bourne  and  Bayless,  Guenther  &  Clark,  for  appellant. 

Thomas  J.  Kane,  Ralph  K.  Kane  and  Thomas  E, 
Kane,  for  appellees. 

Henley,  J. — Appellees  filed  a  petition  in  the  com- 
missioners' court  of  Hamilton  county,  Indiana,  asking 
for  the  location  of  a  highway.  Proper  notice  of  the 
filing  of  the  petition  was  given,  and  the  board  of  com- 
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missioners  took  jurisdiction  of  the  subject-matter  of 
the  petition,  and  appointed  viewers,  who  reported 
that  the  opening  and  laying  out  of  the  highway  as 
described  in  appellees'  petition  would  be  of  public 
utility.  Before  the  report  of  the  viewers  had  been 
acted  upon  by  the  commissioners'  court;  appellant, 
being  one  of  the  owners  of  real  estate  over  which 
the  proposed  highway  passed,  and  was  named  in  the 
I>etition  of  appellees  as  being  so  affected,  filed  its 
remonstrance  Yor  damages,  claiming  therein  damages 
in  the  amount  of  $500.00,  and  asking  that  reviewers 
be  appointed.  Reviewers  were  appointed,  who  re- 
ported that  appellant  was  damaged  in  the  sum  of 
$100.00.  Appellant  appealed  to  the  circuit  court  of 
Hamilton  county.  Afterward  the  venue  of  the  cause 
was  changed  to  Tipton  county,  and  finally  to  Clinton 
county,  where  the  cause  was  tried  by  a  jury,  and  a  ver- 
dict returned  against  appellant;  no  damages  being 
allowed  appellant,  and  the  costs  of  the  action  being 
assessed  against  it. 

Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled.  The  correctness  of  4:his  ruling  of  the  lower 
court  is  the  question  presented  to  this  court  by  the 
record  and  the  argument  of  counsel.  The  motion  for 
a  new  trial  is  based  principally  upon  the  alleged  error 
of  the  court  in  excluding  certain  testimony  offered  by 
the  appellant.  This  testimony  was  offered  by  appel- 
lant, and  tended  to  prove  specific  damages  to  appel- 
lant by  reason  of  the  location  of  the  proposed  high- 
way. 

One  Thomas  H.  Perry,  a  witness  called  by  appel- 
lant, and  who  was  appellant's  chief  engineer,  was 
asked  upon  his  examination  in  chief,  among  others, 
the  following  questions:  "Mr.  Perry,  I  wish  you 
would  state  to  the  jury  what  changes,  if  any,  would  be 
necessary  in  the  drainage  on  your  right  of  way,  if  this 
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proposed  highway  is  constructed,  speaking  with  ref- 
erence to  the  culverts  on  the  west  side."  (Appellee's 
counsel  objected  to  the  question  for  the  reason  that 
there  is  no  allegation  in  the  remonstrance  for  damage 
for  the  removal  or  the  construction  of  ditches.  The 
objection  was  sustained  by  the  lower  court.)  "What, 
if  any,  planking  along  the  tracks  would  be  necessary, 
Mr.  Perry,  in  the  event  this  highway  is  established, 
and  how  much  would  the  same  cost?"  (Appellee's 
counsel  objected  to  the  question  for  the  reason  that 
there  was  no  allegation  in  the  remonstrance  which 
justified  such  proof.  The  lower  court  sustained  the 
objection.)  "You  may  state,  Mr.  Perry,  what,  if  any, 
change  would  be  necessary,  by  the  establishment  of 
this  highway,  in  the  present  switch;  and,  if  any 
change  would  be  made  necessary,  why,  and  the  cost, 
if  any,  of  material  and  labor  for  such  removal." 
(Counsel  for  appellee  objected  to  witness  answering 
this  question,  because  "there  is  no  allegation  in  the 
remonstrance  charging  specific  damages."  The  lower 
court  sustained  the  objection.)  "What,  if  any,  grad- 
ing and  graveling  woukl  have  to  be  done  on  the  right 
of  way  in  the  event  the  proposed  highway  is  estab- 
lished, and  what  would  be  the  reasonable  cost  of  the 
same."  (Objected  to  because  there  is  no  allegation 
in  the  remonstrance  claiming  damages  for  anything 
as  outlined  by  the  question.  The  objection  was  sus- 
tained.) "Mr.  Perry,  what  changes,  if  any,  in  the 
railroad  as  it  now  exists,  at  the  point  in  controversy, 
would  be  occasioned  by  the  establishment  of  this  pro- 
posed highway,  with  respect  to  additional  cattle 
guards  and  wing  fences,  and  what  would  be  the  cost 
of  the  same?"  (The  question  was  objected  to  because 
the  remonstrance  contained  no  specific  claim  cover- 
ing the  damages  inquired  about  in  the  question.  The 
court  refused  to  permit  the  witness  to  answer.) 
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Thus,  it  will  be  seen  that  the  lower  court  refused  to 

*  I 

allow  appellant  to  prove  any  specific  item  of  damages 
sustained  by  the  location  of  the  highway  as  petitioned 
for  by  appellees,  and  the  grounds  of  the  objection 
upon  which  the  court  excluded  the  evidence  was,  to 
state  it  generally,  because  appellant's  remonstrance 
did  not  charge  specific  items  of  damage.  Appellant 
dismissed  that  part  of  its  remonstrance  which  claimed 
that  the  proposed  highway  would  not  be  of  public 
utility,  and,  omitting  the  formal  parts,  left  only  the 
following  averments  as  to  damages: 

"Comes  now  the  Lake  Erie  &  Western  Railroad 
Company,  one  of  the  parties  affected  by  said  proposed 
highway,  and  remonstrates  against  the  establish- 
ment of  said  highway,  and  the  approval  of  the  report 
of  the  viewers  filed  herein  on  the  5th  day  of  April, 
1895,  upon  the  following  grounds:  (1)  *  *  *  *; 
^2)  ♦  ♦  ♦  ♦  J  (3)  That  said  proposed  highway 
will  in  no  way  benefit  the  remonstrant,  but,  upon  the 
other  hand,  will  damage  it  in  a  large  amount,  to  wit, 
the  sum  of  five  hundred  dollars  ($500.00).  [Signed.] 
L.  E.  &  W.  Eailroad  Co.,  by  Shirts  &  Kilbourne, 
Attvs." 

The  question  then  arises,  was  appellant  entitled  to 
prove  the  specific  items  of  damage  under  the  general 
allegation  of  his  remonstrance  for  damai2:es? 

The  statute  under  which  the  landowner  may  claim 
damages  is  as  follows:  "If  any  person  through  whose 
land  such  highway  or  change  may  pass  shall  feel 
aggrieved  thereby,  such  person  may,  at  any  time  before 
final  action  of  the  board  thereon,  set  forth  such  griev- 
ances by  Way  of  remonstrance,  and  the  board  shall, 
thereupon,  appoint  three  disinterested  freeholders  as 
reviewers,  and  assign  a  day  and  place  for  them  to 
meet."  Section  5019,  Ilorner's  R.  S.  1897.  And  any 
person  aggrieved  by  any  decision  of  the  board  may 
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apppeal  to  the  circuit  court  of  such  county.  Section 
5027,  Horner's  R.  S.  1897.  And  on  appeal  the  same 
stands  for  trial  de  novo  on  the  same  footing  as  ordinary 
civil  actions.  Bowers  v.  Snyder ,  66  Ind.  340;  Turley 
V.  Oldham^  68  Ind.  114.  And  must  be  tried  in  the  cir- 
cuit court  on  the  pleadings  on  which  it  was  tried  in 
the  commissioners'  court.  Daggy  v.  Coats,  19  Ind.  259. 
And  the  appeal  to  the  circuit  court  presents  for  decis- 
ion only  such  questions  and  issues  as  have  been  made 
before  the  county  board,  or  by  proper  amendment  on 
appeal.  Green  v.  Elliott^  86  Ind.  53,  66.  The  rules 
of  pleading  prevailing  in  commissioners'  court  are, 
and  should  be,  very  liberal.  Boards  etc.,  v.  Ritter,  90 
Ind.  362;  Board,  etc.,  v.  Qraham^  98  Ind.  279;  Board,  . 
etc.,  V.  Dombke,  94  Ind.  72. 

The  board  in  this  cause,  without  any  objectioii  upon 
the  part  of  the  appellees,  acted  upon  the  remonstrance 
filed  by  appellant;  appointed  viewers  to  assess  appel- 
lant's damages,  if  any,  received  the  report  and  ap- 
proved it.  Appellees  in  no  manner  objected  to  the 
remonstrance.  They  neither  moved  to  strike  it  from 
the  files,  nor  to  make  it  more  specific,  no  such  motion, 
nor,  in  fact  any  motion  tending  to  test  the  sufficiency 
of  the  remonstrance  was  filed  in  either  the  commis- 
sioners' court  or  the  circuit  court.  For  this  reason,  we 
think,  appellees  waived  all  defects  in  the  remon- 
strance covered  by  the  objections  made  by  them  to 
the  admission  of  the  evidence  offered.  After  appel- 
lees had  gone  to  trial  upon  a  remonstrance  which  was 
sufficient  to  inform  them  that  appellant  was  claiming 
damages  on  account  of  the  location  of  a  highway  for 
which  they,  appellees,  were  asking  to  have  estab- 
lished, and  without  having  in  any  manner,  in  either 
court,  sought  to  have  the  allegation  as  to  damages 
made  more  specific,  it  was  then  too  late  to  object  to 
the  proof  offered  by  appellant  to  sustain  its  claim. 
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The  lower  court  should  have  permitted  the  witness 
to  answer  the  questions,  and  it  was  error  to  refuse  the 
offered  evidence.  Cause  j*eversed,  with  instructions 
to  the  lower  court  to.  sustain  appellant's  motion  for  a 
new  trial. 

The  Fifth  Avenue  Savings  Bank  of  Columbus, 

Ohio,  v.  Cooper  et  al. 

[No.  2.252.     Filed  Nov.  4,  1897.    Rehearing  denied  Jan.  6,  1898.] 

Appeal  axd  Error. — Assignment  of  Error. — Where  the  court  over- 
ruled a  demurrer  to  six  paragraphs  of  answer,  an  assignment  of 
error  attacking  but  one  paragraph  should  designate  the  particular 
paragraph  attacked,    p.  15. 

Same. — Longhand  Manuscript  of  Emdence.-r-How  Made  Part  of  Rec- 
ord.— In  order  that  the  original  longhand  manuscript  of  the  evi- 
dence become  a  part  of  the  record  on  appeal*  the  record  must 
affirmatively  show  that  said  transcript  was  first  filed  in  the  clerk's 
office,  afterwards  incorporated  in  the  bill  of  exceptions,  then  pre- 
sented to  the  trial  judge  and  authenticated  by  his  signature,  and 
such  bill  of  exceptions  then  filed  with  the  clerk,    p.  16. 

Ikstructions. —  When  Evidence  Not  in  Record.  —  Presumption, — 
When  the  evidence  is  not  in  the  record  the  court  will  presume  that 
requested  instructions  were  refused  because  they  were  not  appli- 
cable to  the  case  made  by  the  evidence,    p,  17. 

Same. — When  Evidence  Not  in  Record. — ^Where  the  evidence  is  not  in 
the  record,  instructions  given  by  the  court  cannot  be  regarded  as 
erroneous  if  they  can  be  considered  correct  upon  any  state  of  facts 
admissible  under  the  issues,    p,  17. 

New  Trial. — Misconduct  of  Jury. — A  new  trial  will  not  be  granted 
on  accoimt  of  misconduct  of  jurors,  unless  it  be  made  to  appear 
affirmatively  that  the  party  complaining  had  no  knowledge  of  such 
misconduct  before  the  jury  retired  to  consider  their  verdict,  pp. 
17-19, 

From  the  Putnam  Circuit  Court.     Affirmed. 

B.  F.  Corwin,  S.  A.  Webb  and  H.  C,  Lewis,  for 
appellant. 

Henry  H.  Mathias,  Silds  A.  Hays  and  Frank  D. 
Ader,  for  appellees. 

Henley,  J. — Appellant  was  the  plaintiff  below,  and 
began  the  action  upon  a  promissory  note.     Appellees 
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answered  in  seven  paragraphs.  Appellant  demurred 
to  each  paragraph  of  the  answer,  which  demurrer  was 
overruled.  Appellant  replied,  and  the  cause,  being  at 
issue,  was  submitted  to  a  jury  for  trial.  There  was 
a  verdict  and  judgment  in  favor  of  defendants.  Ap- 
pellant moved  for  a  new  trial,  which  was  overruled. 
The  facts  are  these:  McLaughlin  Bros.,  residents 
of  the  state  of  Ohio,  were  the  owners  of  a  stallion 
which  they  desired  to  sell.  They  effected  a  sale  of 
the  horse  to  a  company  of  farmers  in  Putnam  county 
for  the  sum  of  $3,000.00.  McLaughlin  Bros,  accepted 
three  $1,000.00  notes  in  payment  for  the  horse. 
These  notes  were  signed  by  the  purchasers,  and 
were  payable  in  a  bank  in  this  State,  and  were 
negotiable  by  the  law  merchant.  McLaughlin  Bros, 
transferred  these  notes  by  written  indorsement,  be- 
fore maturity,  to  the  appellant.  The  first  paragraph 
of  appellant's  answer  was  the  general  denial,  the 
second,  that  the  notes  in  suit  were  given  without  any 
consideration,  and  that  appellant  took  them  with 
knowledge  of  that  fact.  The  third,  that  appellees 
signed  the  notes  in  suit  under  an  agreement  with  the 
payees  that  the  notes  should  be  signed  by  certain  other 
parties;  also  that  said  other  parties  refused  to  sign 
the  notes,  and  the  appellant  took  the  notes  with  full 
knowledge  of  that  fact.  The  fourth  paragraph  was  a 
verified  answer,  alleging  that  the  notes  were  never 
delivered  by  the  makers  to  the  payees.  The  fifth  par- 
agraph of  answer  averred  that  an  agent  of  the  said 
McLaughlin  Bros,  organized  a  stock  company  for  the 
purchase  of  a  certain  horse,  which  they  were  offering 
for  sale  for  $3,000.00,  and  that  the  appellees  and  three 
other  persons  subscribed  for  stock  in  said  company, 
and  that  appellees  were  induced  to  subscribe  for  said 
stock  by  reason  of  certain  false  and  fraudulent  repre- 
sentations made  by  the  agent  of  the  payees  of  said 


'       NOVEMBER  TERM,  1897— Vol.  19.  15 

The  Fifth  Avenue  Sayings  Bank  of  Ck>iumbus,  Ohio»  v.  Cooper  et  al. 

notes,  and  were,  by  false  and  fraudulent  representa- 
tions of  said  agent,  induced  to  sign  the  notes  in  suit. 
That  the  horse  for  which  the  said  notes  were  given 
was  never  in  fact  delivered  to  appellees.  That  prior 
to  the  transfer  of  the  notes  to  appellant,  appellees 
offered  to  return  the  said  horse  to  the  payees  of  said 
notes,  and  thereupon  demanded  a  jreturn  of  the  said 
notes;  and  that  the  appellant  took  said  notes  with 
full  knowledge  and  notice  of  such  facts.  The  same 
facts  are  set  out  in  the  sixth  paragraph  of  answer  as 
in  the  fifth  with  the  additional  averment  that  appel- 
lant took  said  notes  without  paying  anything  of  value 
therefor.  The  seventh  paragraph  of  answer  avers 
that  before  the  bringing  of  the  action  the  payers  and 
indorsers  of  the  note  fully  repaid  the  appellant  the 
consideration  received  for  the  indorsement  of  the 
notes. 

The  assignment  of  error  contains  three  specifica- 
tions, which  we  will  discuss  in  their  order:  First, 
that  the  lower  court  erred  in  overruling  the  demurrer 
of  the  appellant  to  the  amended  answer  of  the  appel- 
lees; second,  that  the  lower  court  erred  in  overruling 
the  appellant's  motion  to  strike  out  and  suppress 
parts  of  the  depositions  of  witnesses;  third,  that  the 
lower  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial. 

The  first  specification  of  the  assignment  of  errors  is 
too  indefinite  to  present  any  question  to  this  court. 
A  demurrer  was  overruled  bv  the  lower  court  to  six 
several  paragraphs  of  answer.  The  sufficiency  of  but 
one  of  these  answers  is  attacked  by  appellant's  coun- 
sel in  the  argument.  The  particular  paragraph  of 
answer  should  have  been  designated  in  the  assign- 
ment of  errors  if  appellant  desired  to  attack  the 
ruling  of  the  lower  court  in  this  court.  Elliott's  Ap- 
pellate Procedure,  section  337;  Bolin  v.  SimmonSj  81 
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Ind.  92;  Higgins  v.  Kendall,  73  Ind.  522.  Nor  can  the 
court  notice  any  question  presented  by  appellant  de- 
pending in  any  way  for  its  decision  upon  the  evidence, 
as  the  evidence  is  not  properly  before  us. 

In  order  that  the  original  longhand  transcript  of 
the  official  shorthand  reporter's  notes  be  made  a  part 
of  the  bill  of  exceptions,  the  record  must  affirmatively 
show  that  said  transcript  was  first  filed  in  the  clerk's 
office,  afterward  incorporated  in  the  bill  of  exceptions, 
then  presented  to  the  trial  judge,  and  by  him  au- 
thenticated  by  his  signature.  It  then  becomes  a  part 
of  the  bill  of  exceptions.  The  bill  of  exceptions  must 
then  be  filed  with  the  clerk,  and  the  matters  properly 
contained  therein  become  a  part  of  the  record.  Man- 
ley  V.  Felly,  146  Ind.  194;  Pittsburg,  etc.,  R.  W.  Co.  v. 
Cope,  16  Ind.  App.  579.  The  record  in  the  cause 
shows  that  on  the  22nd  day  of  August,  1896,  a  bill  of 
exceptions  designated  as  bill  of  exceptions  No.  2,  was 
filed  in  the  office  of  the  clerk  of  the  circuit  court, 
which  bill  of  exceptions  contained  the  longhand  man- 
uscript of  the  evidence  a»  taken  and  prepared  by  the 
official  reporter  in  this  cause.  The  record  further 
shows  that  on  the  21st  day  of  August  said  bill  of 
exceptions  No.  2,  containing  the  evidence,  was  pre- 
sented to  the  trial  judge,  and  by  him  signed.  It  is 
further  shown  in  the  certificate  of  the  clerk,  attached 
to  the  manuscript,  that  the  official  reporter  who  took 
the  evidence  in  this  cause,  filed  in  the  clerk's  office  her 
longhand  manuscript  thereof,  on  the  22d  day  of  Au- 
gust, 1896.  If  we  accept  the  certificate  of  the  clerk 
to  the  transcript  as  the  proper  mode  of  showing  the 
time  of  the  filing  of  the  evidence  in  his  office,  it  shows 
the  filing  at  the  same  time,  or  upon  the  same  day,  the 
bill  of  exceptions  was  filed.  This  is  not  sufficient.  Afa/i- 
ley  y.Felfy,  supra.  And  in  this  cause  it  affirmatively  ap- 
pears that  the  evidence  was  incorporated  in  the  bill 
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of  exceptions  when  presented  to  the  trial  judge,  and 
by  him  signed  on  the  21st  day  of  August,  1896. 

The  evidence  not  being  in  the  record,  the  court  will 
presume  that  the  instructions  asked  and  refused,  were 
refused  because  they  were  not  applicable  to  the  case 
made  by  the  evidence.  Jenkins  v.. Wilson,  140  Ind. 
544;  Holland  v.  State,  131  Ind.  568.  The  instructions 
given  cannot  be  regarded  as  erroneous,  if  they  can  be 
considered  correct  upon  any  state  of  facts  admissible 
under  the  issues.  Rapp  v.  Kester,  125  Ind.  79 ;  Hilker 
V.  Kelley,  130  Ind.  356. 

The  tenth  reason  for  a  new  trial  related  to  the  alleged 
misconduct  of  the  jury  trying  the  cause,  and  was  as  fol- 
lows :  "That  J.  B.  Christy  and  John  T.  Jones,  two  of  the 
jurors,  were  guilty  of  misconduct  in  this,  to  wit:  That 
after  the  adjournment  of  the  court,  on  the  first  day  of 
the  trial  of  this  cause,  the  said  two  jurors  went  to  the 
livery  stable  of  George  B.  dooper,  one  of  the  defend- 
ants in  this  cause,  and  asked  the  said  Cooper  to  be  al- 
lowed to  see  the  horse  in  payment  for  which  the  note  in 
suit  had  been  given ;  that  said  Cooper  directed  that  the 
horse  be  led  out  upon. the  floor  of  said  stable,  and 
caused  him  to  be  exhibited  to  the  said  two  jurors;  and 
that  while  said  horse  was  being  so  exhibited,  the  said 
horse  because  of  some  accident  or  mismanagement, 
fell  upon  the  floor  of  said  stable,  and  by  reason  of  said 
fall  was  severely  injured,  and  disabled,  and  greatly 
damaged.  The  affidavit  of  Henry  C.  Lewis  in  support 
of  said  foregoing  statement  is  herewith  filed.^'  The 
affidavit  of  said  Lewis  in  support  of  said  motion  is  as 
follows:  "State  of  Indiana,  •  Putnam  Countv  ss. 
Henry  C.  Lewis  being  of  lawful  age,  and  being  first  duly 
sworn,  upon  his  oath  says:  That  he  is  informed  and 
believes  that  one  Simpson  Parker  was  on  the  19th  day 
of  May,  1896,  in  the  employ  of  Cooper  Brothers,  at 

Vol.  19—2 
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their  livery  stable  at  the  city  of  Greencastle,  Indiana. 
That  between  the  hours  of  four  o'clock  p.  m.  and  six 
o'clock  p.  m.  of  said  day,  John  T.  Jones  and  J.  T. 
Christy,  two  of  the  jurors  before  whom  was  then  being 
tried  a  certain  cause  of  action  in  the  Putnam  Circuit 
Court,  namely,  the  cause  of  the  Fifth  Avenue  Savings 
Bank  of  Columbus,  Ohio,  against  George  B.  Cooper 
et  al.,  visited  the  said  livery  barn  of  the  said  Cooper 
Brothers,  and  requested  George  B.  Cooper  to  exhibit 
to  them  a  certain  coach  horse  known  as  'Mars'  and 
numbered  1529,  said  coach  horse  being  then  and  there 
kept  at  said  livery  barn.  The  said  George  B.  Cooper 
thereupon  directed  said  Parker  to  lead  said  horse 
from  the  stall  into  the  main  entrance  of  said  barn,  and 
to  exhibit  said  horse  to  said  Jones  and  Christy.  That 
while  said  horse  was  being  so  exhibited  as  aforesaid, 
in  the  presence  of  said  Jones  and  Christy,  said  horse 
became  playful  and  excited  and  in  some  way  fell  upon 
the  floor  of  said  barn,  and  as  a  result  of  said  fall  was 
seriously  injured.  That  the  full  extent  of  the  injury 
to  said  horse  resulting  from  said  fall  could  not,  at  the 
time,  be  fully  ascertained,  but  was  then  considered 
by  every  one  present  as  being  very  serious.  That 
aflSant  says  that  said  horse  so  exhibited  as  aforesaid 
is  the  identical  horse  for  which  the  note  sued  on  in 
this  cause  was  given,  and  that  aflBant  acquired  the 
information  set  out  in  the  above  affidavit  from  per- 
sonal interview  had  with  Simpson  Parker  and  others, 
who  were  present  at  the  time  said  accident  occurred, 
and  that  he  believes  the  facts  stated  in  the  foregoing 
affidavit  to  be  true.     fSigned.]     Henry  C.  Lewis.'' 

"Subscribed  and  sworn  to  this  25th  day  of  May, 
1896.     Rose  A.  Gaines,  Notary  Public."     [Seal.] 

No  counter  affidavits  were  filed  by  appellees. 
Courts  cannot  close  their  eyes  to  such  palpable  viola- 
tions of  duty  by  jurors  as  that  detailed  by  this  affida- 
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vit.  The  jurors  may  have  gone  to  see  the  horse  from 
idle  curiosity,  but  the  only  reasonable  view  to  take 
of  their  conduct  is  that  they  desired  to  see  the  object 
of  the  controversy  which  they  were  selected  to  pass 
upon,  and  determine  for  themselves  whether  or  not 
appellees  had  been  worsted  in  the  transaction.  But 
it  is  contended  by  counsel  for  appellees  that  the 
reasons  stated  in  the  motion  for  a  new  trial  and  the 
affidavit  supporting  the  same  are  insufficient,  because 
neither  states  when  the  appellant  or  its  counsel 
learned  of  the  misconduct  of  the  jurors.  It  will  be 
observed  that  the  misconduct  of  the  jurors  as  detailed 
by  the  affidavit,  occurred  upon  the  evening  of  the  first 
day  of  the  trial,  and  long  before  the  evidence  was 
concluded.  Counsel  for  appellees  are  right  in  their 
position.  "In  no  case  will  a  new  trial  be  granted 
upon  the  ground  that  the  juror  misbehaved  during  the 
trial,  unless  it  be  made  to  appear  affirmatively  that 
the  party  complaining  and  his  counsel  did  not  know 
the  fact  before  the  jury  retired  to  consider  their  ver- 
dict." Thompson  &  Merriam  on  Juries,  section  456; 
Thornton  on  Juries  and  Instructions,  section  436; 
Cluck  V.  State,  40  Ind.  263;  Henning  v.  State,  106  Ind. 
386;  I^ng  v.  State,  95  Ind.  481.  Other  objections  to  the 
affidavit  are  presented,  but  it  is  not  necessary  that  we 
discuss  them.  We  find  no  error  in  the  record  and  the 
judgment  of  the  lower  court  is  therefore  affirmed. 


The  Cpty  op  South  Bend  et  al.  v.  Thompson. 

[No.  2,157.     Filed  January  7,  1898.] 

Appeal  and  Error. — Assignment  of  Error, — Parties. — The  assign- 
ment of  errors  is  the  appellant's  complaint  in  the  appellate  court 
and  must  contain  the  full  names  of  all  the  parties  to  the  appeaL 
p.  £0. 

Saxb. — Dismissal.— Where  there  was  no  judgment  for  or  against  the 
only  appellant  named  in  the  assignment  of  errors,  the  appeal  will 
he  dismissed  by  the  appellate  court  of  its  own  motion,    p,  SI. 
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From  the  St.  Joseph  Circuit  Court.  Appeal  dismissed. 

Wilhert  Ward,  for  appellants. 
Alex.  Wilhelrriy  for  appellee. 

Robinson,  C.  J. — The  record  contains  a  complaint 
in  the  case  entitled  "Jesse  Thompson  v.  City  of  South 
Bend  (a  municipal  corporation),  Peter  B,  Johnson, 
James  H.  Roberts,  Patrick  A.  Joyce,  Louis  A.  Hull, 
William  Cassidy,  George  Fish,  John  Niergodski." 
The  defendants  answered  jointly,  and  upon  the  issues 
formed  the  jury  found  for  the  city  of  South  Bend, 
Peter  B.  Johnson,  James  H.  Roberts,  Patrick  A.  Joyce 
and  Louis  A.  Hull,  and  found  for  the  plaintiff  and 
against  Cassidy,  Fish  and  Niergodski  in  the  sum  of 
$40.00.  Upon  this  verdict  the  court  rendered  the  fol- 
lowing judgment:  "It  is  therefore  considered  and 
adjudged  by  the  court  that  the  plaintiff,  Jesse  Thomp- 
son, recover  of  and  from  the  defendants  William  Cas- 
sidy, George  Fish  and  John  Niergodski  said  sum  of 
forty  ($40.00)  dollars  together  with  his  costs  and 
charges  in  this  cause  laid  out  and  expended." 

Inthe  assignment  of  errors  the  parties  are  there  des- 
ignated: "City  of  South  Bend,  et  ahj  appellants,  v. 
Jesse  Thompson,  appellee.  The  appellant  avers  that 
there  is  error  in  the  proceedings  in  this:"  Following 
this  is  the  assignment  of  errors  signed  by  the  attor- 
ney for  appellants.  Such  assignment  of  errors  is  in 
disregard  of  rule  six  of  this  court,  which  requires  that 
the  assignment  of  errors  sliall  contain  the  full  names 
of  the  party. 

It  has  frequently  been  held  that  the  assignment  of 
errors  is  the  appellants^  complaint  and  the  only 
parties  over  whom  the  appellate  tribunal  obtains 
jurisdiction  are  those  whose  names  appear  in  such 
assignment.  Snyder  v.  State,  ex  rel.y  124  Ind.  335; 
Brown  v.  Trexler,  139  Ind.  499;  State  v.  Hodgin,  139 
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Ind.  499;  Thoma  v.  State,  86  Ind.  182;  Calvert  y. 
State,  91  Ind.  473;  State,  ex  rel.,  v.  Delano,  34  Ind.  62; 
Elliotts  App.  Proc,  sections  300,  322;  Henderson  v. 
Halliday,  10  Ind.  24;  Todd  v.  Wood,  80  Ind.  429; 
Louisville,  etc.,  B.  W.  Co.  v.  Head,  71  Ind.  176;  Lang 
V.  Cox,  36  Ind.  470;  Estate  of  Thomas  v.  Service,  90 
Ind.  128. 

The  cause  was  submitted  under  the  law.  The  ap- 
pellee has  brief  ed  the  cause,  but  has  filed  no  motion  to 
dismiss.  But  in  the  absence  of  any  motion,  this  court 
is  compelled,  for  the  reason  that  there  was  no  judg- 
ment of  the  lower  court,  either  for  or  apfainst  the  only 
appellant  named,  to  order  that  the  appeal  be  dis- 
missed.    The  appeal  is  dismissed. 


9 

The  Island  Coal  Company  v,  Clemmitt,  By  Next 

Friend. 

[No.  2,846.     Filed  January  7,  1897.] 

Negligence. — Comjylaint  for  Personal  Injury. — Sufficiency. — Proxi- 
mate Cause. — A  (x^mplaint  charging  that  defendant,  engaged  in  the 
mining  business,  placed  a  large  amount  of  slack,  dirt,  small  coal, 
and  othet  refuse  from  its  mine  near  a  public  highway,  knowing  that 
it  was  the  nature  of  such  refuse  matter  to  take  fire  and  bum  at 
and  near  the  bottom  and  along  the  sides,  and  after  so  burning  large 
portions  thereof  would  slide  down,  thereby  making  a  noise  and 
emitting  smoke,  and  that  plaintiff's  horse  while  being  driven  along 
such  highway  became  frightened  at  the  burning  and  falling  of 
such  material  and  ran  away  and  injured  plaintiff,  sufficiently  con- 
nects defendant's  negligent  act  in  placing  the  material  along  the 
highway  with  the  immediate  cause  of  plaintiff's  injury. 

From  the  Greene  Circuit  Court.     Affirmed. 

Chambers,  Pickens  &  Moores  and  Gavins  &  Cavins, 
for  appellant. 

William  L.  Slinkard,  for  appellee. 

Black,  J. — The  appellee's  complaint,  upon  demur- 
rer, was  held  sufficient.     It  showed  that  the  appellee 
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was  a  minor^  suing  by  next  friend ;  that  the  appellant 
was  a  corporation  doing  business  in  the  mining  and 
getting  out  of  coal  at  a  certain  shaft;  that  at  this 
shaft  "a  large  amount  of  slack,  dirt,  small  coal,  and 
other  refuse  is  brought  to  the  top  of  the  ground  and 
piled  up  by  said  defendant;  that  a  public  highway 
runs  near  said  shaft ;  that  said  defendant  hoisted  said 
slack,  dirt,  small  coal,  and  refuse  and  threw  and  piled 
the  same  negligently  and  carelessly  from  said  shaft  to 
and  along  and  into  said  public  highway,  making  a  high, 
black,  and  frightful  object  along  and  into  said  high- 
way, which  was  calculated  to  and  likely  to  frighten 
horses  driven  by  persons  along  and  over  said  high- 
way; that  the  nature  of  said  slack,  coal,  dirt,  and 
refuse  is  to  take  fire  and  burn  at  and  near  the  bottom 
and  along  the  sides,  %and,  after  so  burning,  large 
portions  slide  and  come  down  the  sides,  raising  a  fear- 
ful smoke,  and  making  a  peculiar  and  frightful  noise, 
all  of  which,  at  the  time  hereinafter  mentioned,  was 
known  to  the  defendant,  and  by  which  said  object 
was  made  more  hideous  and  frightful  to  persons  pass- 
ing and  repassing;  with  horses  driving  along  said  high- 
w^ay;  that  on  the  29th  day  of  October,  1895,  said 
plaintiff  was  driving  along  and  over  said  highway 
with  a  quiet  and  gentle  horse  hitched  to.  a  cart,  and 
driving  in  a  careful  and  prudent  manner  on  said  high- 
way at  and  along  by  the  point  w^here  defendant  had 
so  carelessly  and  negligently  placed  said  object,  when 
a  large  amount  of  said  black  and  fiery  slack,  coal,  dirt, 
and  refuse,  by  reason  of  said  burning,  came  rushing 
down  the  side  thereof  towards  plaintiff,  causing  a  terri- 
ble smoke,  a  rushinjr,  frightful  noise, enveloping  plain- 
tiff and  his  horse  so  driving  in  ashes  and  smoke,  fright- 
eninji;  said  horse  beyond  plnintiflf's  control, and  causing 
said  horse  to  run  awav,  and  without  anv  fault  or  neg- 
ligence    o^i    the    part    of   this  plaintiff,  but  wholly 
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through  the  carelessness  and  negligence  of  the  de- 
fendant aforesaid,  said  horse,  by  reason  of  said  fright, 
ran  away,  throwing  plaintiff  out  oif  his  said  cart,"  etc. 

In  argument  on  behalf  of  the  appellant  it  is  claimed 
that  there  is  a  want  of  connection  between  the  act  of 
the  appellant  alleged  to  have  been  negligent  and  the 
alleged  cause  of  the  fright  of  the  horse;  that  the  neg- 
ligence attributed  to  the  appellant  was  averred  to 
have  been  in  the  placing  of  the  pile  of  material,  while 
the  cause  of  the  horse's  fright  was  the  burning  and 
falling  of  the  material;  and  that,  therefore,  the  al- 
leged injury  is  not  traceable  to  the  appellant's  negli- 
gence as  a  proximate  cause. 

A  complaint  should  contain  a  statement  of  the  facts 
constituting  the  cause  of  action,  so  plainly  and  con- 
cisely worded  that  what  is  intended  may  be  known 
from  what  is  said  in  the  pleading.  See  section  341, 
Burns'  R.  S.  1894  (338,  Horner's  R.  S.  1897). 

In  pleading  negligence,  it  is  suflScient  to  allege  it 
generally,  without  stating  the  facts  constituting  the 
negligence,  but  it  must  be  made  to  appear  that  the 
damage  complained  of  was  the  result  of  a  negligent 
act  or  omission.  It  is  not  sufficient  to  show  that  there 
was  negligence  in  some  particular  act  or  omission 
without  showing  that  the  damage  was  caused  by  neg- 
ligence shown.  See  JeffersonvUle,  etc^  7?.  R.  Co.  v. 
Dunlapy  29  Ind.  426;  Cincinnati^  etc.,  R.  R.  Co.  v.  Chester, 
67  Ind.  297.  The  plaintiff's  injury  must  be  made  to 
appear  to  have  been  the  proximate  result  of  some 
violation  of  duty  on  the  part  of  the  defendant.  To  do 
this,  of  course,  a  violation  of  duty  must  be  shown 
between  which  and  the  alleged  injury  there  was  a 
causative  connection  which  appears  in  the  pleading. 
It  is  not  necessary  to  characterize  the  conduct  of  the 
defendant  by  the  use  of  the  word  "negligence,"  or 
words  of  the  same  derivation,  if  such  facts  be  directly 
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averred  as  certainly  raise  the  legal  presumption  that 
the  injury  was  the  result  of  the  defendant's  actionable 
negligence.  IVeis  v.  City  of  Madison,  75  Ind.  241,  246. 
But,  where  some  act  of  the  defendant  is  so  character- 
ized as  negligent,  and  the  injury  complained  of  is 
shown  to  be  the  result  of  other  acts  or  omissions 
which  are  not  so  characterized,  and  which  are 
not  otherwise  so  set  forth  with  their  circumstances 
as  to  raise  such  presumption,  the  pleading  is 
not  sufficient  on  demurrer.  The  mere  existence  of 
the  pile  adjoining  the  highway  and  extending  into  it, 
though  its  appearance  was  such  that  it  was  calculated 
to  frighten  horses,  did  not  of  itself  cause  the  partic- 
ular injury  for  which  the  appellee  sued.  The  appel- 
lant is  shown  to  have  created  a  condition  of  things 
whereby  the  appellee,  without  his  own  fault,  was  in- 
jured. It  is  alleged  "that  the  nature  of  said  slack, 
coal,  dirt,  and  refuse  is  to  take  fire  and  burn  at  and 
near  the  bottom  and  along  the  sides,  and  after  so 
burning,  large  portions  slide  down  the  sides,"  etc. 
This  may.  fairly  be  said  to  mean  that  it  was  an  in- 
herent quality  of  the  matter  of  which  the  pile  was 
composed,  situated  as  it  was,  to  ignite  in  the  places 
designated,  and  that,  after  a  period  of  such  spon- 
taneous combustion,  large  portions  of  the  material 
would  fall  and  slide  down,  etc.  It  is  sufficiently 
Qhown  that  the  appellant  knew  all  this. 

It  would  seem  that  for  an  injury  accruing  to  one 
without  his  own  fault,  as  a  proximate  result  of  the 
existence  and  natural  eflfects  of  such  a  deposit,  made 
by  another,  who  knew  its  dangerous  quality,  through 
which  the  injury  accrued,  liability  should  attach  to 
the  latter.  If  the  injurious  consequence  averred  can 
not  be  said  to  appear  to  have  accrued  as  an  inevitable 
result  of  the  appellant's  alleged  act,  it  may  be  said 
to  be  shown  to  have  been  a  natural  result,  which 
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might  reasonably  have  been  expected  as  a  possible 
eflfect.  The  creation  of  the  pile  of  combustible  matter 
does  not  appear  to  have  been  accomplished  at  one 
particular  time,  but  the  pile  is  shown  to  have  been 
an  accumulation  of  refuse  substances  deposited  in  the 
course  of  the  working  of  the  mine;  and  it  may  reason- 
ably be  understood  from  the  pleading  that  the  appel- 
lant placed  and  maintained  this  rubbish  in  the  desig- 
nated place  knowing  its  dangerous  quality  and  effect. 
If  the  words  "careless"  and  "carelessly"  and  "negli- 
gent" and  "negligently,"  as  used,  may  be  said  to  have 
reference,  by  strict  grammatical  construction,  to  the 
piling  of  the  material  in  the  designated  place,  still  they 
refer  to  the  making  of  a  pile  composed  of  material  of  the 
known  dangerous  quality,  by  reason  of  which  the  ap- 
pellee was  injured;  and  the  entire  pleading  shows  that 
the  appellant  was  negligent  in  producingacondition  of 
things  through  which,  as  a  natural  result,  the  appel- 
lee suffered  the  injury  charged. 

If  the  appellant's  wrong  which  caused  the  partic- 
ular injury  which  forms  the  basis  of  the  action  may 
not  be  called,  strictly  speaking,  the  maintenance  of  a 
nuisance,  and  if  the  cause  of  action  should  more  prop- 
erly be  said  to  be  based  upon  negligence,  we  think 
that,  though  the  meaning  is  not  made  as  clear  as 
desirable,  it  is  sufficiently  shown  that  there  was  a 
want  of  due  care  for  the  safety  of  persons  rightfully 
using  the  highway,  and  a  negligent  exposure  of  such 
persons  to  peril  from  the  cause  through  which  the 
appellee  was  injured.  The  court  did  not  err  in  over- 
ruling the  demurrer. 

Looking  into  the  evidence  under  the  assignment 
that  the  court  erred  in  overruling  the  appeilant's 
motion  for  a  new  trial,  we  observe  that  it  was  shown 
without  contradiction  that  the  pile  of  refuse  material 
had  been  burning  for  a  number  of  years,  and  that  it 
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was  its  nature  to  take  fire  and  burn.  The  superin- 
tendent of  the  appellant,  who  was  a  witness  on  its 
behalf,  testified  that  the  pile  had  been  burning  four 
or  five  years.  "We  knew/'  he  testified,  "that  it  was 
burning.  We  knew  the  nature  of  slack  to  burn  ia 
holes  and  slide  down  from  above.  It  takes  fire  itself." 
The  verdict  was  sustained  by  sufficient  evidence. 
It  supported  the  complaint  construed  upon  the  theory 
on  which  we  have  held  it  sufficient  on  demurrer.  The 
judgment  is  affirmed. 


Bozarth  v.  McGilucuddy  et  al. 

[No.  1,976.     Filed  June  1,  1897.     Rehearing  denied  Janiiaiy  7,  1898.] 

Practice. — Amended  Complaint. — Discretion  of  Court. — The  filing 
of  an  amended  complaint  is  within  the  discretion  of  the  trial  court, 
and  it  will  be  presumed  on  appeal  that  permission  was  given  to  file 
same.    p.  20. 

Same. — Amended  Complaint  Supersedes  Original. — An  amended  com- 
plaint supersedes  the  original  complaint  and  the  original  complaint, 
together  with  the  pleadings  addressed  thereto,  ceases  to  be  a  part  of 
the  record,    p.  29. 

Sake. — Street  Improvements. — Foreclosure  of  Assessment. — Trial  by 
Jury. — In  an  action  to  foreclose  an  assessment  for  street  improve- 
ments, under  section  4294,  Bums'  R.  S.  1894,  neither  party  is  entitled 
to  a  jury.    pp.  SO,  SI. 

Sake. — Street  Improvements. — Foreclosure  of  Assessment. — Precept. 
— Jurisdiction. — Section  4294,  Bums'  R.  S.  1894,  does  not  require  a 
contractor,  to  file  an  affidavit  for  a  precept  to  collect  assessments 
for  street  improvements  prior  to  bringing  an  action  to  foreclose 
such  assessment  liens,  nor  is  it  required  that  bonds  or  certificates 
for  or  an  account  of  the  improvements  be  issued,    p.  SI. 

Street  Improvements.  —  ForecZo^wrc  of  Assessment  Liens. —  Com- 
plaint. — Sufficiency. — municipal  Corporations. — Where  a  complaint 
in  an  action  to  foreclose  a  lien  for  street  improvements  avers  that 
the  contract  was  let  to  the  lowest  bidder  after  the  council  had 
advertised  for  bids,  and  that  thereafter  the  engineer  made  and 
reported  estimates  of  said  work  according  to  law,  and  the  estimates 
made  were  adopted  and  assessments  made  by  the  common  council 
in  accordance  therewith,  it  will  be  presumed,  nothing  appearing  to 
the  contrary,  that  the  engineer  and  common  council  did  their  duty 
and  that  the  work  was  done  according  to  contract,    pp.  Sl-SS. 
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Stbeet  iMPROYBMENTa — Foreclosure  of  Assessment  Liens,  —  Cori- 
plaint. — Sufficiency. —  Municipal  Corporations. — The  defendant  in 
an  action  to  foreclose  an  assessment  lien  for  street  improvements 
was  not  prejudiced  in  his  rights  by  the  refusal  of  the  coyrt  to  sus- 
tain a  demnrrer  to  the  complaint  for  failure  to  allege  that  the 
unprovement  was  made  according  to  contract,  where  defendant 
alleged  in  his  answer  that  the  work  was  not  done  according  to 
contract,  and  the  cause  was  tried  on  the  issue  thus  raised,  pp,  S3, 34- 

Samb. — Notice. — ^The  provision  of  the  statute  as  to  notice  of  time  and 
place  where  objections  may  be  made  to  the  necessity  of  street  im- 
provements is  not  imperative,    p.  S6. 

PBAcncB. — Complaint. —  Demand. —  Judgment. — In  the  absence  of 
an  answer  the  relief  granted  cannot  exceed  the  relief  demanded, 
but  if  the  defendant  answer,  the  court  may  grant  such  relief  as  the 
case  made  may  justify,  whether  specially  demanded  or  not.  pp. 
S5,36. 

SrssET  Improvements. — Discretion  of  Common  Council. — Under  the 
provision  of  section  4388,  Bums'  R.  S.  1894,  the  common  council  is 
authorized  to  grade  or  pave  any  part  of  the  street  or  sidewalk  it 
may  deem  beneficial  to  the  public,    p.  36. 

Same. — Advertisement  for  Bids. —  Notice. —  Publication. —  A  notice 
that  a  contract  for  street  improvements  would  be  let  June  16,  pub- 
lished May  25,  June  1  and  June  8,  was  published  three  weeks  as 
required  by  statute,    pp.  36,  37. 

Evidence. — Objections. — An  objection  made  to  the  admission  of  evi- 
dence which  is  not  pointed  out  to  the  trial  court  will  not  be  consid- 
ered on  appeal,    p.  37. 

Street  Improvemknts. — Advertisement  for  Bids. — Sufficiency. — An 
advertisement  for  the  improvement  of  certain  streets  according  to 
the  plans  and  specifications  contained  in  a  resolution  therefor 
passed  by  the  common  council  is  sufficiently  definite  as  to  the  pro- 
posed work.    p.  37. 

Evidence. — Contract. — Where  the  question  of  the  performance  of  a 
contract  was  made  an  issue  by  the  answer  it  was  not  error  to  admit 
it  in  evidence,    p.  3i>'. 

From  the  Porter  Circuit  Court.     Affirmed. 
Nelson  J.  Bozarth,  for  appellant. 
William  Johnston,  for  appellees. 

CoMSTOCK,  J.-^Tbis  was  a  proceeding  by  tbe  appel- 
lees against  the  appellant  to  foreclose  a  lien  for  street 
improvements  of  Napoleon  street,  in  the  city  of  Val- 
paraiso, made  on  the  property  named  in  the  com- 
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plaint.  Accompanying  the  complaint  is  a  copy  of 
the  resolution  adopted  by  the  common  council  of  Val- 
paraiso assessing  the  costs  of  the  improvement,  and 
showing  assessment  against  the  property  of  appellant, 
Nelson  J.  Bozarth,  of  $391.60.  To  the  original  com- 
plaint the  defendant  filed  a  demurrer,  which  was 
overruled,  whereupon  answers  and  replies  were  filed. 
After  the  filing  of  the  amended  complaint  the  record 
contains  the  following  entry:  "And  thereupon  the 
several  answers  and  replies  are  refiled  as  heretofore 
filed  to  the  complaint,  and  now  the  defendant  Bozarth 
withdraws  all  demurrers  filed  by  him  except  as  to  the 
complaint."  The  Laporte  Savings  Bank  and  Claresa 
J.  Stevens  were  made  parties  as  mortgagees  to  answer 
to  their  respective  interests,  etc.  The  defendants  be- 
low filed  a  joint  answer  in  abatement,  setting  forth 
that  plaintiffs,  prior  to  the  commencement  of  the  ac- 
tion, had  not  filed  with  clerk  of  the  city  of  Valpa- 
raiso an  affidavit  for  a  precept  to  collect  the  assess- 
ment as  required  .by  statute,  and  that  they  had  not, 
in  any  other  legal  way,  attempted  to  collect  the  same 
through  the  officers  of  the  common  council,  nor  taken 
any  steps  to  collect  the  same  other  than  the  com- 
mencement of  this  action.  The  answer  also  avers 
that  no  bonds  or  certificates  for  or  on  account  of  the 
alleged  improvement  were  issued  or  given  or  assigned 
by  the  city  to  plaintiffs,  and  further  avers  that  the 
court  had  no  jurisdiction.  The  court  sustained  a 
demurrer  to  this  plea  in  abatement.  As  Stevens  and 
the  savings  bank  have  not  joined  in  the  appeal,  it  is 
unnecessary  to  refer  to  their  separate  answers.  Ap- 
pellant, Bozarth,  answered  in  ten  paragraphs.  First, 
general  denial.  As  no  question  arises  upon  any  of 
the  pleadings  but  the  complaint  and  plea  in  abate- 
ment, it  is  not  necessary  to  set  them  out  in  detail. 
A  trial  was  had  by  the  court,  and  a  finding  and 


N0VEM!BEE  term,  1897— Vol.  19.  29 

Bozarth  v,  McGillicuddy  et  aJ. 

judgment  in  favor  of  the  appellees  for  $ ;  motion 

made  by  the  appellant  for  a  new  trial,  which  motion 
was  overruled,  and  exception  taken.  The  errors  as- 
signed are:  (1)  Overruling  appellant's  motion  for  a 
trial  by  jury.  (2)  Sustaining  demurrer  to  the  answer 
in  abatement.  (3)  Overruling  motion  to  make  com- 
plaint more  specific.  (4)  Overruling  motion  to  strike 
out  parts  of  the  complaint.  The  fifth,  eighth,  ninth, 
and  eleventh  assignments  call  in  question  the  suf- 
ficiency of  the  complaint.  (6)  Overruling  motion  to 
strike  from  the  files  the  amended  complaint.  (7) 
Overruling  motion  for  a  new  trial.  (10)  That  the 
court  had  not  jurisdiction  of  the  subject-matter  of  the 
action. 

The  record  discloses  the  filing  of  an  amended  com- 
plaint over  the  objection  of  appellant.  The  filing 
of  the  amended  complaint  was  clearly  within  the  dis- 
cretion of  the  court,  and  it  will  be  presumed  that  leave 
was  given.  McMakin  v.  Weston^  64  Ind.  270;  Bever  v. 
Norths  107  Ind.  644;  Gardner  v.  CasSy  111  Ind.  494; 
Louisville^  etc.,  R.  W.  Co.  v.  Hubbard^  116  Ind  193. 
This  amended  complaint  supersedes  the  original,  so 
that  it  ceased  to  be  a  part  of  the  record  together  with 
the  pleadings  addressed  thereto.  Kirkpatrick  v.  Hoi- 
man,  25  Ind.  293;  Spechty.  Williamson,  46  Ind.  599; 
Trisler  v.  Trisler,  54  Ind.  172 ;  Westerman  v.  Foster j 
57  Ind.  408;  Britz  v.  Johnson,  65  Ind.  561. 

The  answers  theretofore  filed  to  the  original  com- 
plaint and  the  replies  tUfereto  were  refiled.  The  de- 
fendant Bozarth  withdrew  the  demurrers  filed  bv  him 
except  as  to  the  complaint,  and  the  record  fails  to 
show  that  a  demurrer  was  filed  to  the  amended  com- 
plaint, but,  as  the  eleventh  error  assigned  is  that  the 
amended  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  its  sufficiency  may  be 
questioned  in  this  appeal  for  the  first  time.     MaClure 
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V.  McClurBy  19  Ind.  185;  Livesey  v.  Liveseyy  30  Ind. 
398;  Buchanan  v.  Lee^  69  Ind.  117;  Wright  v.  Norris, 
40  Ind.  247. 

We  will  consider  the  alleged  errors  in  the  order  of 
their  assignment.  This  being  a  proceeding  to  collect 
an  assessment  for  street  improvements,  which  is,  by 
statute,  made  a  lien  on  the  property,  the  value  of 
which  is  presumed  to  be  enhanced  by  the  improve- 
ment, is  governed  by  section  4294,  Burns'  R.  S.  1894, 
which  provides  that :  "Any  owner  of  any  lot  who  has 
been  assessed  more  than  the  sum  of  fifty  dollars 
thereon  for  the  cost  of  such  improvement  who  will 
not  promise  and  agree  in  writing  as  hereinbefore  pro- 
vided, and  all  other  owners  of  lots  or  parcels  wherein 
assessments  less  than  fifty  dollars  have  been  made  or 
have  heretofore  been  made  against  any  one  lot  or 
parcel,  shall  be  required  to  pay  his  or  their  assessment 
in  full  when  made,  and  the  same  may  be  collected 
according  to  the  provisions  of  amended  section  10  of 
this  act,  or  the  contractor  or  his  assigns  may  foreclose 
such  assessment  as  a  mortgage  is  foreclosed  in  any 
court  of  competent  jurisdiction,  and  shall  recover  in 
addition  to  the  amount  of  such  assessment,  with  inter- 
est, all  cost^  and  a  reasonable  attorney's  fee." 

We  think  appellant's  proposition  is  decided  ad- 
versely to  him  in  Bozarth  v.  Hallett,  11  Ind.  App.  417, 
in  which  the  court  say:  "This  suit  was  brought  by 
the  appellee  to  foreclose  a  street-assessment  lien.  It 
is  asserted  by  appellant  tha^the  only  proper  mode  of 
collecting  such  assessments  is  by  following  the  provis- 
ions of  section  4298,  Burns'  R.  S.  1894.  In  this  we 
think  he  is  in  error.  It  is  expressly  stated  in  section 
4294  that  as  to  those  assessed  more  than  $50.00  who 
do  not  elect  to  take  the  benefit  of  the  ten  years'  time 
allowed  them,  and  those  whose  assessments  are  less 
than  $50.00,  the  assessments  *may  be  collected  accord- 
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ing  to  the  provisions  of  amended  section  10  Qt  this  act 
(being  said  section  4298),  or  the  contractor  or  his 
assigns  may  foreclose  such  assessment  as  a  mortgage 
is  foreclosed,  in  any  court  of  competent  jurisdiction/  " 
In  the  case  at  bar  appellees  elected  to  proceed  under 
section  4294,  supra,  under  which  section,  as  the  pro- 
ceeding would  be  governed  by  the  rule  of  procedure 
prevailing  in  foreclosure  cases,  neither  party  was  en- 
titled to  a  jury. 

The  second  error  assigned  is  the  sustaining  the  de- 
murrer of  appellee  to  appellant's  answer  in  abate- 
ment, which  answer  is  hereinbefore  substantially  set 
out.  The  section  of  the  statute  under  which  this  pro- 
ceeding is  brought  does  not  require  a  contractor,  nor 
any  one  for  him,  to  flle'with  the  city  clerk  nor  the  com- 
mon council  of  a  city  an  aflSdavit  for  a  precept  to 
collect  assessments ;  nor  is  it  required  that  any  bonds 
or  certificates  for  or  on  account  of  the  alleged  im- 
provement of  the  real  estate  be  issued.  There  was, 
therefore,  no  error  in  sustaining  the  demurrer  to  this 
plea  in  abatement.    Bozarth  v.  Mallett,  supra. 

The  third  and  fourth  assignments  are  not  in  the 
record.  The  fifth,  eighth,  ninth,  and  eleventh  assign- 
ments of  error  call  in  question  the  sufficiency  of  the 
complaint.  The  first  objection  urged  by  the  appellant  to 
the  complaint  is  that  it  contains  no  allegation  that  the 
work  was  done  according  to  contract,  nor  does  it  set 
out  a  copy  of  the  contract.  While  the  complaint  does 
not,  in  words,  aver  that  the  work  was  done  according 
to  contract,  it  does  aver  that  the  contract  was  let,  after 
the  council  had  duly  advertised  for  bids,  to  the  low- 
est bidder,  and  that  thereafter,  to  wit,  on  the  8th  day 
of  September,  1893,  the  common  council  ordered  the 
engineer  to  make  estimates  of  the  work  done  on  Napo- 
leon street,  and  said  engineer  did  make  report  and 
estimates  in  accordance  with  law  for  said  work  done 
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on  Napoleon  street,  and  reported  the  same  to  the  >com- 
mon  council,  and  that  said  report  Was  ^accepted,  that 
the  common  council  adopted  the  order  or  resolution 
making  the  assessments  as  reported  by  the  engineer, 
etc. 

Section  4294,  Bums'  E.  S.  1894,  provides  that  upon 
the  filing  of  the  report  required  in  the  last  preceding 
section  (section  4293  providing  that  when  the  improve- 
ment has  been  made  and  completed  according  to  the 
terms  of  the  contract  therefor  made,  etc.),  "the  com- 
mon council  of  such  city,  or  the  board  of  trustees  of 
such  town,  shall  cause  a  final  estimate  of  the  total 
cost  thereof  to  be  made  by  the  city  or  town  engineer, 
and  the  common  council  of  such  city,  or  board  of  trus- 
tees of  such  town  shall  require  said  city  or  town  en- 
gineer to  report  to  the  common  council  of  such  city  or 
the  board  of  trustees  of  such  town  the  following  facts 
touching  said  improvements,'^  etc.  It  will  be  pre- 
sumed that  the  engineer  and  common  council,  nothing 
appearing  to  the  contrary,  did  their  duty  and  that  the 
estimates  and  assessments  would  not  have  been  made 
unless  the  contract  had  been  performed.  The  same 
presumptions  will  also  arise  as  to  the  necessity  and 
benefits  of  the  proposed  improvements,  and  that  the 
property  was  properly  the  subject  of  taxation. 

We  cite  as  pertinent  Darnell  v.  Keller,  18  Ind.  App. 
103,  which  was  a  suit  to  foreclose  a  statutory  lien 
for  an  assessment  for  the  construction  of  a  sidewalk 
in  front  of  appellant's  property.  Appellant  filed  a 
counterclaim,  proceeding  upon  the  theory  that  the 
work  was  not  done  according  to  the  plans  and  specifi- 
cations, and  that  the  appellant  was  damaged  thereby, 
to  which  counterclaim  the  court  below  sustained  a 
demurrer.  Upon  appeal  this  court  held  that  a 
counterclaim  would  not  lie  in  such  case,  using  the  fol- 
lowing language:     "If  the  failure  to  do  the  work 
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according  to  the  stipulations  of  the  contract  can  at  all 
be  inquired  into  in  such  a  case  as  this,  it  will  be  as  an 
answer  in  bar  of  the  action  to  foreclose  the  lien. 
*  *  *  If  he  [the  contractor]  has  performed  the 
work  which  he  undertook  to  perform,  and  the  proper 
tribunal  or  authority  so  determining,  he  may  enforce 
his  remedy,  and  all  of  his  remedy.  If  he  has  failed 
in  this,  in  whole  or  in  part,  it  is  the  duty  of  the  proper 
authority  to  reject  the  work,  and  he  cannot  receive 
any  pay  for  it.  There  may  be  a  question,  of  course,  as 
to  whether  the  person  or  board  whose  duty  it  is  to 
accept  the  work  has  properly  discharged  such  duty 
or  not,  and  whether,  for  a  failure  to  do  so,  the  owner 
of  the  property  may  have  some  remedy;  but,  if  the 
work  has  been  properly  accepted  as  completed  in 
accordance  with  the  contract,  the  claimant  is  entitled 
to  his  full  remedy." 

The  opinion  quotes  from  Cooley  on  Taxation,  468, 
as  follows:  ^^It  is  no  defense  to  an  assessment  that 
the  contract  for  the  work  was  not  performed  accord- 
ing to  its  terms.  The  proper  authorities  must  decide 
upon  this,  and,  if  they  accept  the  work,  the  accept- 
ance, in  the  absence  of  fraud,  is  conclusive."  We  un- 
derstand the  court  to  decide  in  the  foregoing  case  that 
when  a  street  improvement  is  made  under  a  contract 
with  a  municipal  corporation,  and  the  work  is  ac- 
cepted by  those  authorized  to  pass  upon  the  same,  no 
defense  but  that  of  fraud  can  be  interposed  by  the 
property  owner  in  an  action  to  enforce  a  lien  of  the 
assessment.  This  would  seem  to  make  the  averment 
of  the  performance  of  the  contract  in  the  complaint 
in  this  case  unnecessary. 

But  the  second  paragraph  of  appellant's  answer 
alleges  that  the  work  was  not  done  in  accordance  with 
the  terms  and  stipulations  of  the  contract  under  whicli 
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it  was  performed.  To  this  answer  appellee  replied: 
First,  by  general  denial;  second,  that  all  of  the  said 
work  named  in  the  complaint  and  answers  was  done 
under  the  direction  and  supervision  of  the  city  of  Val- 
paraiso, and  its  authorized  agents,  servants,  and  su- 
perintendents, and  to  the  approval  of  the  said  agents, 
servants  and  city,  and  the  said  work  was  accepted 
by  the  said  city  as  done  in  every  respect  in  accordance 
with  the  terms  of  the  contract  and  agreement  to  make 
said  pavement.  Upon  the  issues  thus  formed  the  case 
was  tried  in  the  court  below,  so  that  the  appellant  was 
not  deprived  of  any  right,  or  prejudiced  by  what  he 
claims  was  a  fatal  defect  in  the  complaint. 

The  next  objection  urged  to  the  complaint  is  that 
it  does  not  allege  that  there  was  a  meeting  of  the 
common  council  and  the  committee  of  the  common 
council  to  consider  grievances,  for  the  purpose  of  hear- 
ing and  considering  complaints  of  the  property  own- 
ers, etc.  The  complaint  does  aver  that  "on  the  8th 
day  of  September,  1893,  the  common  council  ordered 
the  engineer  to  make  an  estimate  of  the  work  done  on 
Napoleon  street,  and  said  engineer  did  make  a  report 
and  estimate  in  accordance  with  law  and  reported 
the  same  to  the  common  council  which  met  to  hear 
and  determine  grievances,  whereupon  the  common 
council  received  the  same,  and  ordered  notice  given  to 
the  property  holders  by  two  weeks'  publication  in  the 
Porter  County  Vidette,  a  newspaper  published  and  of 
general  circulation  in  said  city,  that  they  would  be 
heard  on  any  grievance  they  might  have  at  7 :30  p.  m. 
on  the  20th  day  of  October,  1893;  that  at  said  time 
said  committee,  which  had  heretofore  been  appointed 
by  the  common  council,  met  and  heard  all  grievances 
and  on  the  same  day  reported  to  the  common  council 
in  favor  of  said  engineer's  report  and  estimates,  and 
recommended  its  acceptance." 
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It  further  appears  from  the  record  that  appellant 
appeared  before  the  grievance  committee  and  the 
council  at  the  time  specified,  and  made  known  his 
objections.  We  think  the  complaint  is  clearly  suf- 
ficient to  bar  another  action  for  the  same  cause,  and, 
being  here  questioned  for  the  first  time,  must  be  held 
good.    Burkhardt  v.  Oladish,  123  Ind.  337. 

The  seventh  as^gnment  of  error  is  the  overruling 
of  appellant's  motion  for  a  new  trial. ,  This  motion  is 
based  on  twenty-eight  grounds.  Appellant's  counsel 
admit  that  the  first,  second,  third,  and  fourth  reasons 
for  a  new  trial  are  not  properly  in  the  record. 

The  fifth  reason  is  that  the  judgment  is  contrary  to 
law  for  the  error  of  court  in  refusing  a  trial  by  jury, 
already  passed  upon,  in  considering  the  >  first  assign- 
ments, and  that,  after  the  adoption  of  the  resolution 
declaring  a  necessity  for  the  street  improvements, 
there  was  no  notice  given  when  property  owners  could 
make  objections  to  the  necessity  for  such  improve- 
ments. While  the  statute  provides  for  the  giving  of 
notice  of  the  time  and  place  where  objections  may  be 
made  to  the  necessity  of  the  improvements,  this  notice 
is  not  imperative.  "This  question  may  be  determined 
by  such  council  without  notice  to  the  property  owner 
who  is  to  be  affected  by  such  improvement.  Notice 
of  the  intention  to  make  the  assesment  upon  the  prop- 
erty must  be  given.  This  notice  was  given."  Barber, 
etc.,  Co.  V.  Edgerton,  125  Ind.  455. 

The  sixth  reason  for  a  new  trial  is  that  the  finding 
and  judgment  are  not  supported  by  sufficient  evi- 
dence. In  this  connection  counsel  calls  attention  of 
the  court  to  the  fact  that,  while  the  complaint  de- 
mands judgment  for  f  450.00  the  judgment  is  rendered 
for  $513.40.  In  the  absence  of  an  answer,  the  relief 
granted  cannot  exceed  the  relief  demanded,  but,  if 
the  defendant  answer,  the  court  may  grant  such  relief 
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as  the  case  made  may  justify,  whether  specially  de- 
manded or  not.  The  complaint,  as  to  amount  claimed 
for  attorney's  fee,  was  amendable  below,  and  will  be 
treated  as  amended  upon  appeal.  Numbers  v.  Bowser ^ 
29  Ind.  491;  Colson  v.  Smith,  9  Ind.  8;  Webb  v.  Thomp- 
sofiy  23  Ind.  428. 

The  eighth  ground  presents  the  question  whether 
the  common  council  can  pave  the  whole  or  any  part  of 
the  width  of  a  street.  Section  4288,  Burns'  R.  S.  1894, 
authorizes  a  common  council  to  grade  the  sidewalks, 
or  grade  and  pave  the  whole  street.  Under  this  sec- 
tion the  common  council  had  powei?  to  pave  any  part 
of  the  sidewalk  it  might  deem  beneficial  to  the  public. 

The  ninth  reason  for  a  new  trial  is  alleged  error 
in  admitting  in  evidence  notice  of  letting  of  bids 
for  said  improvement,  on  the  ground  that  the  publi- 
cation was  not  made  long  enough  prior  to  receiving 
bids.  The  language  of  the  statute  is  that  the  con- 
tract may  be  given  to  the  best  bidder  after  advertis- 
ing for  three  weeks  in  some  newspaper  of  general  cir- 
culation, published  in  the  city,  etc.  Appellant  con- 
tends that  the  last  publication  should  be  three  weeks 
before  the  letting  of  the  contract.  The  record  shows 
that  the  notice  appeared  in  the  Porter  County  Vidette, 
a  newspaper  of  general  circulation,  published  in  Por- 
ter county,  Indiana,  in  three  issues,  namely.  May  25th, 
June  1st,  and  June  8th,  1893,  giving  notice  that  the 
contract  would  be  let  June  16th.  This  was  three  weeks. 
We  do  not  think  the  language  of  the  statute  requires 
that  the  last  publication  should  be  three  weeks  before 
the  time  fixed  for  the  letting  of  the  contract.  It 
appears  from  the  record  that  when  attorney  for  ap- 
pellees offered  to  introduce  the  notice  in  question 
signed  by  S.  Ross  Whiting,  city  clerk,  and  proof  of 
publication  by  Edward  Welty,  appellant  objected  in 
the  following  language:    "We  object  on  the  ground 
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of  not  sufficient  publication,  not  sufficient  length  of 
time,  and  it  does  not  sufficiently  describe  the  proposed 
work."  The  court:  "Your  objection  is,  it  was  not 
made  the  length  of  time  required  by  statute?"  Mr, 
Bozarth:  "It  does  not  sufficiently  describe  the  work 
by  which  they  proposed  to  receive  bids.  One  particu- 
lar point  is,  they  say  simply  they  will  receive  bids  to 
improve  parts  of  Napoleon  street.  It  does  not  de- 
scribe what  part  of  the  street." 

Appellant,  in  his  brief,  argues  that  the  affidavit  or 
proof  of  publication  fails  to  show  whether  or  not  the 
Porter  County  Vidette  is  either  published  or  circu- 
lated in  the  city  of  Valparaiso,  where  the  alleged  im- 
provement was  made.  This  last  objection  was  not 
made  to  the  court  below.  It  should  have  been  pointed 
out  to  the  trial  court,  and  as  it  was  not  it  will  not  be 
considered  on  appeal.  The  court  takes  notice  that 
Valparaiso  is  the  county  seat  of  Porter  county.  The 
notice  invited  bids  for  the  necessary  labor  and  ma- 
terial for  the  improvement  of  parts  of  Napoleon  street, 
Jefferson  street,  and  College  avenue  accordinoj  to 
the  plans  and  specifications  contained  in  a  resolution 
passed  and  approved  by  the  common  council  on  the 
23d  day  of  May,  1893.  The  plans  and  specifications 
made  the  notice  definite  and  specific  as  to  the  pro- 
posed work. 

The  tenth  and  eleventh  grounds  for  a  new  trial  are 
for  alleged  error  of  the  court  in  admitting  in  evidence 
a  resolution  directing  the  city  engineer  to  make  an 
estimate  of  the  improvements  and  the  estimate  itself, 
for  the  reason  that  neither  the  estimate  nor  the  reso- 
lution describe  the  real  estate  in  controversy  so  it 
could  be  identified,  or  show  an  estimate  of  anything 
but  a  partial  estimate  of  said  Napoleon  street,  or  that 
the  real  estate  in  controversy  abuts  on  the  pavement 
in  controversy.  This  objection  would  go  to  the 
weight,  rather  than  the  competency,  of  this  evidence. 
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Appellant  next  discusses  the  alleged  error  in  ad- 
mitting in  evidence  the  contract  for  the  improve- 
ment. The  question  of  the  performance  of  this 
contract  was  made  an  issue  by  the  answer  of  appel- 
lant, and  it  was  not  improper  to  admit  it. 

The  next  error  claimed  is  the  admission  in  evidence 
of  the  notice  to  property  holders  of  the  final  estimate 
of  said  improvement.  As  hereinbefore  stated,  inas- 
much as  it  appears  from  the  record  that  the  appellant 
appeared  before  the  grievance  committee  and  the  com- 
mon council  in  response  to  said  notice,  he  was  not 
prejudiced  by  any  defect,  if  any,  of  the  notice. 

The  next  alleged  error  claimed  is  in  admitting  in 
evidence  the  resolution  of  the  common  council  of  Val- 
paraiso, confirming  the  assessment  for  the  street  im- 
provement in  controversy.  The  ground  of  this  and 
the  sixteenth  reason  is  that,  if  the  assessment  was 
legal  at  all,  it  should  have  extended  back  from  the 
line  of  Napoleon  street  at  least  fifty  feet.  This  posi- 
tion of  appellant  is  at  variance  with  the  expres- 
sion upon  that  question  by  the  Supreme  Court 
in  City  of  Terre  Haute  v.  Macky  139  Ind.  99.  We  quote 
from  the  syllabus,  which  is  borne  out  by  the  text  of 
the  opinion:  "Under  the  act  of  March  8th,  1889,  Acts 
of  1889,  p.  237  (section  4288  et  seq..  Bums'  R.  g.  1894), 
assessments  for  street  improvements  can  only  be  made 
against  lots  bordering  upon  the  street  as  designated 
by  a  plat  or  other  subdivision,  and  the  liability  of 
other  lots  back  from  the  bordering  lot  and  lying 
within  one  hundred  and  fifty  feet  of  the  street  im- 
proved, arises  only  in  the  event  that  the  border  lot, 
against  which  the  whole  assessment  must  be  levied, 
.fails  to  sell  for  a  sum  sufficient  to  pay  the  assessment, 
and  then  only  for  the  deficit,  in  the  order  fixed  by  the 
statute." 

The  seventeenth  ground  is  the  error  of  the  court  in 
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refusing  to  admit  proof  of  the  width  of  Napoleon 
street  opposite  and  on  the  west  side  of  the  real  estate 
in  controversy.  The  facts  sought  to  be  proved  appear 
by  a  plat  showing  said  Napoleon  street,  and  its  width 
at  the  place  in  question,  and  which  was  made  a  part  of 
the  record  by  agreement  of  appellant's  and  appellees' 
counsel.  The  nineteenth  reason  for  a  new  trial  is 
the  exclusion  of  evidence  offered  to  show  the  improve- 
ments on  appellant's  lot  The  twentieth  reason  is  al- 
leged error  in  the  exclusion  of  evidence  offered  in 
support  of  a  paragraph  of  answer  in  the  nature  of  a 
counterclaim.  Under  the  decision  of  Darnell  v.  Kel- 
ler ^  suprQy  there  was  no  error  in  these  rulings. 

The  twenty-first,  twenty-second,  twenty-third,  twen- 
ty-fourth, twenty-fifth,  twenty-sixth,  twenty-seventh 
and  twenty-eighth  reasons  for  a  new  trial  relate  to 
the  rejection  of  evidence  offered  by  appellant  to  show 
that  the  work  was  not  done  according  to  contract. 
As  pertinent  to  these  alleged  errors,  we  quote  from 
the  record:  "And  on  November  9th,  1894,  the  parties, 
by  counsel,  being  present  in  court,  the  plaintiff  now 
withdraws  his  objections  to  the  proffered  evidence  of 
defendant  as  to  whether  the  work  was  done  in  accord- 
ance with  the  contract,  and  thereupon  the  court  of- 
fered to  hear  such  further  evidence  upon  that  question 
as  the  parties  shall  see  fit  to  do,  and  offers  to  set  the 
cause  down  for  further  hearing  for  that  purpose  at 
such  time  as  may  be  convenient  for  the  parties. 
Whereupon  the  attorney  for  the  defendant  refuses  to 
introduce  further  evidence.'^ 

Appellant  having  refused  to  avail  himself  of  the 
offer  of  the  court,  he  cannot  now  claim  that  the  court 
erred  in  refusing  to  permit  the  introduction  of  the 
same.  We  find  no  error  for  which  the  judgment 
should  be  reversed.    Judgment  aflftrmed. 
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On  Petition  for  Rehearing. 

COMSTOCK,  J. — Upon  the  petition  for  a  rehearing 
of  this  cause  we  have  reexamined  the  questions  pre- 
sented by  the  assignment  of  errors.  We  cannot  com- 
mend the  complaint.  It  is  not  free  from  defects,  but 
it  is  sufficient,  as  stated  in  the  original  opinion  (being 
questioned  here  for  the  first  time),  to  bar  another 
action  for  the  same  cause.  We  are  satisfied,  from  the 
whole  record,  that  the  cause  was  fairly  tried,  and  that 
there  was  no  error  in  the  rulings  of  the  trial  court 
prejudicially  affecting  the  rights  of  appellant.  Peti- 
tion overruled. 


Cowan  et  al.,  Executors,  v.  Henika. 

[No.  2,827.    Filed  December  14.  1897.] 

Landlord  and  Tksajxt.— Rents.— Tenancy  from  Year  to  Year. — 
Under  a  tenancy  from  year  to  year  the  rent  of  the  property  so  held 
becomes  due  at  the  end  of  each  year.    p.  41. 

Bamk.^  Rents. — Limitation  of  Actions. — The  statute  of  limitations 
begins  to  run  against  each  year's  rent,  under  a  tenancy  from  year 
to  year,  from  the  time  it  becomes  due.    p.  41. 

Trusts. — May  he  Created  by  Parol. — A  trust  as  to  personal  property 
qiay  be  created  by  parol,    p.  4^. 

Same. — Limitation  of  Actions. — The  statute  of  limitations  does  not 
begin  to  run  against  funds  held  by  a  trustee  until  such  trust  is 
openly  disavowed  by  the  trustee  by  his  insisting  upon  an  adverse 
right  and  interest  therein  which  he  fully  makes  known  to  the 
cestui  que  trust,    pp.  4^-44^ 

From  the  Bush  Circuit  Court.     Affirmed. 

Ben  L.  Smithy  D,  L.  Smithy  Claude  Cambem^  J. 
M.  Stevens  and  J.  A.  Titsworthj  for  appellants. 

Douglas  Morris  and  Wallace  G.  Morgan^  for  ap- 
pellee. 

Robinson,  C.  J. — On  November  12,  1895,  appellee 
filed  a  claim  against  the  estate  of  appellant's  decedent 
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for  rent  had  and  received  by  decedent  for  a  house  and 
lot  in  Greensburg,  Ind.,  from  February  3,  1882,  to 
March  16,  1884,  at  $10.00  per  month;  and  for  rent  for 
house,  stable  and  garden  in  Richland,  Ind.,  from 
March  17,  1886,  to  August  14,  1894,  at  $8.00  per 
month,  making  in  all  about  |1,200.00.  On  January 
30,  1896,  appellee  filed  a  second  claim  as  follows: 
"January  8,  1869.  To  $128.00  paid  said  decedent  by 
William  Henika,  in  trust  for  said  claimant  and  her 
sister  Dora  Henika,  since  deceased,  who  left  claimant 
as  her  sole  heir,  $128.00;  to  interest  on  same  for 
twenty-seven  years,  $207.36.  To  f  342.80  paid  to  said 
decedent  by  William  Henika  in  trust  for  claimant  and 
her  sister  Dora  Henika,  since  deceased,  who  left  claim- 
ant as  her  sole  heir,  $342.80;  to  interest  on  same 
twenty-six  years,  two  months  and  twenty-four  days, 
$539.36;  total,  $1,217.52.^' 

A  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment for  appellee  for  $1,120.90. 

The  only  error  assigned  is  overruling  appellant^s 
motion  for  a  new  trial,  which  was  asked  because  the 
finding  is  contrary  to  the  law  and  the  evidence,  and 
that  it  is  for  too  large  an  amount. 

The  rent  received  by  decedent  for  the  Greensburg 
property  is  barred  by  the  statute  of  limitations.  The 
tenancy  of  the  Richland  property,  under  the  evidence, 
was  a  tenancy  from  year  to  year  and  the  rent  became 
due  at  the  end  of  the  year.  Indianapolis,  etc.,  R.  W,  Co. 
V.  First  National  Bank,  134  Ind.  127.  The  first  rent 
that  could  be  collected  is  for  the  year  ending  in  March, 
1889.     Section  293,  Burns'  R.  S.  1894. 

There  was  some  evidence  to  show  that  the  money 
sought  to  be  recovered  in  the  second  claim  was  sent 
to  decedent  in  1869  by  a  Mr.  Waite,  of  Michigan,  who 
was  decedent's  brother-in-law,  and  was  monev  of  the 
father  of  the  children,  William  Henika,  who  directed 
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that  it  be  sent.  Mr.  Waite  testified  tliat  "It  was  sent 
to  William  Anderson  (decedent)  for  him  to  keep  for 
the  use  and  benefit  of  these  children."  Afterwards 
in  1882,  after  appellee  had  reached  her  majority,  a 
witness,  William  H.  Waite,  had  a  conversation  with 
decedent  about  the  money.  This  witness  says  that  in 
that  conversation,  "I  said  to  him,  *what  about  the 
money  you  had  of  Maria's  father,  Mr.  Henika,  to  take 
care  of  for  the  girls,  ^Slaria  and  Dora?'  He  says,  ^Dear 
Dora  was  taken  away  from  me,  but  I  have  a  dear  one 
left,  Maria,  and  I  intend  to  pay  her  that  money  all 
back,  and  more,  for  I  intend  to  give  her  the  most  of 
my  property  when  I  am  done  with  it,  that  is  a  sure 
thing."'  It  further  appears  that  decedent  had  be- 
tween six  and  seven  thousand  dollars  worth  of  prop- 
erty, that  about  two  years  after  the  above  conversa- 
tion he  wrote  a  will  intending  to  give  appellee  one- 
half  or  one- fourth  of  his  estate,  that  about  1890  or 
1891  he  had  written  two  other  wills,  in  one  of  which 
he  gave  appellee  |1,000.00,  and  in  the  other  $1,200.00. 
These  wills  were  all  destroyed,  and  by  his  last  will  he 
gave  appellee  $400.00  for  services  rendered  for  his 
comfort  and  happiness. 

It  is  well  settled  that  a  trust  in  personal  property 
may  be  created  by  parol.  Thornburg  v.  Buck,  13  Ind. 
App.  446;  Talbot  v.  Barber,  11  Ind.  App.  1;  Mohn  v. 
Mohrij  112  Ind.  285;  Parks  v.  Satterthwaite,  132  Ind. 
411. 

One  of  the  most  important  of  the  duties  of  a  trustee 
is  to  invest  the  trust  fund  in  such  manner  that  it  shall 
be  safe  and  yield  a  reasonable  rate  of  income  to  the 
cestui  que  trusty  and  if  the  trust  estate  is  money  the 
trustee  is  chargeable  with  interest.  Stumph  v.  Pfeiffer, 
58  Ind.  472;  State,  ex  rel,  v.  Sanders,  62  Ind.  562;  1 
Perry  on  Trusts  (4th  ed.),  section  452. 

There  is  undisputed  evidence  in  the  record  which 
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we  think  fairly  shows  that  the  decedent  received  the 
money  in  trust  for  appellee  and  that  the  trust  was  a 
continuing  one.  There  was  no  disavowal  by  the  trus- 
tee, but  on  the  other  hand  it  is  not  disputed  that  after 
the  cestui  que  trust  became  sui  jwris  the  trustee  ac- 
knowledged his  obligation  and  declared  his  intention 
to  perform  it.  Until  such  a  trust  is  openly  disavowed 
by  the  trustee  by  his  insisting  upon  an  adverse  right 
and  interest  which  he  fully  makes  known  to  the  cestui 
que  trust  the  statute  of  limitation  does  not  begin  to 
run.  Thomas  v.  Merry ^  113  Ind.  83;  see  Langsdale  v. 
Woollen,  99  Ind.  575;  Albert  v.  State,  exrel,,  65  Ind. 
413;  Cunningham  v.  McKindley,  22  Ind.  149;  Oliver 
V.  Piatty  3  How.  333;  Hileman  v.  Hileman,  85  Ind.  1. 
Counsel  for  appellant  cite  the  case  of  Parks  v. 
Satterihwaite,  supra,  in  support  of  their  view  that  the 
case  at  bar  is  not  a  continuing  trust  and  that  the  stat- 
ute of  limitation  is  a  bar.  In  that^case  a  son,  under 
age,  had  enlisted  in  the  military  service  and  after  his 
enlistment  his  father,  without  the  son's  knowledge, 
collected  a  bounty  that  had  been  offered  by  the  county 
to  each  person  who  would  enlist.  Suit  was  not 
brought  until  more  than  fifteen  years  after  the  receipt 
of  the  money  by  the  father  and  was  not  brought  until 
after  the  father's  death.  There  was  a  special  finding 
of  the  facts  in  which  there  was  a  statement  that  the 
father  had  declared  to  third  persons  that  he  was  keep- 
ing the  money  for  his  son,  but  there  was  no  finding  that 
the  father  had  agreed  to  keep  the  money  for  his  sou, 
and  in  considering  the  case  this  statement  of  evidence 
was  eliminated  from  the  facts  stated  by  the  court. 
The  opinion  says:  "The  diflftcult  question  in  the  case 
is  as  to  whether  the  facts  stated,  excluding  mere  evi- 
dence, show  that  the  deceased  agreed  with  his  son  to 
keep  the  money  for  him.  If  he  did  so  agree,  then  we 
think  it  quite  clear  that  it  must  be  adjudged  that  the 
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right  of  action  is  not  shown  to  be  barred.  When 
one  receives  the  money  of  another  to  keep  for  him — 
takes  it,  in  other  words,  as  a  continuing  trust — ^the 
statute  does  not  run  until  there  is  a  disavowal  of  the 
trust  or  a  refusal  to  perform  upon  proper  demand." 

In  the  absence  of  any  showing  to  the  contrary  the 
presumption  is  that  one-half  of  the  money  sent  was 
intended  for  each  of  the  sisters.  The  sister  Dora  died 
about  1878,  leaving  as  her  only  heirs  her  father  and 
appellee.  Under  the  evidence  appellee  cannot  re- 
cover the  portion  she  inherited  from  her  sister. 

It  is  argued  that  the  amount  of  the  recovery  is  too 
large,  but  after  a  careful  consideration  of  all  the  evi- 
dence we  can  only  conclude  that  the  amount  of  the 
judgment  is  fully  sustained  by  the  evidence.  Judg- 
ment affirmed. 

Henley,  J.,  took  no  part  in  this  decision. 


Mummenhoff  v,  Randall. 

[No.  1.955.     Filed  January  11,1898.] 

Contracts. — Mistake. — ScUes. —  Mutual  assent  fs 'necessaiy  to  the 
formation  oT  a  contract,  and  where  the  minds  of  the  contracting 
parties  never  met  on  a  proposition  made  by  the  seller  of  merchan- 
dise on  account  of  a  mistake  in  the  price  quoted,  such  mistake  goes 
to  the  essence  of  the  agreement  and  excludes  assent,  and  thereby 
prevents  the  formation  of  the  contract,    pp,  47,  48. 

Same. — Mistake. — Implied  Agreement. — Sales. — Where  a  buyer  after 
being  informed  of  a  mistake  in  the  price  quotation  of  merchandise 
shipped  him,  and  of  the  price  which  the  seller  intended  to  quote, 
at  which  price  the  buyer  must  receive  it  or  not  receive  it  at  all, 
receives  and  disposes  of  the  merchandise,  he  will  be  liable  for  the 
price  intended  to  be  quoted,    p.  4^. 

Appeal  and  Error. —  Longhand  Manuscript  of  Evidence. — How 
Made  Part  of  Record, — The  record  must  affirmatively  sKow  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  prior  to  its  incorporation  in  the  bill  of  exceptions,  pp.  48^  49, 

From  the  Marion  Circuit  Court.     Affirmed. 
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Herod  dt  Herodj  for  appellant. 
Ferdinand  Winter^  for  appellee. 

Henley,  J. — On  the  1st  day  of  October,  1894,  the 
appellee,  residing  at  Oxford,  Mich.,  sent  through  the 
mail  the  following  letter:  "Oxford,  Mich.,  Oct.  1, 
1894.  Mummenhoff  Co.,  Indianapolis,  Ind.  Gentle- 
men: Can  we  not  get  to  doing  some  business?  T 
quote  you  the  following  low  price  on  potatoes,  either 
in  sti-aight  cars  or  in  mixed,  part  of  each  kind  of  veg- 
etables. Would  quote  you  potatoes  at  35  cts.,  ruta- 
bagos  25  cts.,  62  No.  carrots  35  cts.,  55  No.  onions, 
either  red  or  yellow.  The  carrots  are  both  long  and 
yellow.  The  price  on  delivered  track  Indianapolis. 
My  certified  weights  guaranteed  within  2  per  cent. 
Yours  truly,  C.  L.  Randall,  per  N.  B."  This  letter  was 
dictated  by  appellee  to  a  stenographer,  who  wrote  the 
same  out  on  a  typewriter,  and  by  the  mistake  and 
inadvertence  of  the  stenographer  in  typewriting  the 
same  from  her  stenographic  notes  she  wrote  in  said  let- 
ter the  price  of  potatoes  at  35  cts.  per  bushel,  instead  of  ■ 
the  price  of  55  cts.,  as  was  dictated  to  her  by  appellee. 
This  letter  was  received  by  appellant  at  Indianapolis, 
Ind.,  on  the  2d  day  of  October,  1894,  and  appellant  at 
once  sent  to  appellee  an  order  by  mail  as  follows: 
"Indianapolis,  Oct.  2,  1894.  Mr.  C.  L.  Randall,  Ox- 
ford, Mich.  Dear  Sir:  We  are  in  receipt  of  your 
favor  of  the  1st  inst.  Please  ship  us  two  or  three  cars 
of  potatoes  at  your  earliest  convenience,  at  price 
quoted.  If  you  have  good  stock,  we  shall  give  you  a 
good  many  of  our  orders.  Resp'y,  Mummenhoff  & 
Co." 

Appellee,  upon  the  receipt  of  the  said  order,  and 
being  ignorant  of  the  mistake  of  the  stenographer,  as 
before  set  out,  accepted  appellant's  order  as  being  an 
order  for  the  number  of  cars  of  potatoes  mentioned  by 
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appellant,  and  as  being  at  the  price  of  56  cents  per 
bushel,  and  on  the  3d  day  of  October,  1894,  shipped  to 
appellant  one  car  of  potatoes  containing  405^  bush- 
els, and  at  the  same  time  transmitted  by  mail  to  appel- 
lant at  Indianapolis,  Indiana,  a  bill  therefor,  in  which 
bill  the  appellant  was  charged  with  the  number 
of  bushels  of  potatoes  shipped  at  55  cents  per  bushel. 
Two  days  afterward,  on  the  5th  day  of  October,  1894, 
appellee  shipped  to  appellant  still  another  car  of  pota- 
toes containing  417  5-6  bushels  and  transmitted  by 
mail  at  the  same  time  to  the  appellant  a  statement 
of  such  shipment  in  which  the  appellant  was 
charged  with  the  amount  of  the  potatoes  therein 
shipped  at  55  cents  per  bushel.  On  the  6th  day  of 
October,  1894,  appellant,  having  received  the  bills 
covering  the  two  shipments  of  October  3d  and  4th, 
and  finding  that  the  potatoes  were  therein  charged 
to  him  at  55  cents,  telegraphed  to  appellee  as  fol- 
lows: "Indianapolis,  Ind.,  Oct.  6,  1894.  To  C.  L. 
Randall,  Oxford,  Mich.  You  offered  potatoes  thirty- 
five,  billed  at  fifty-five.  Explain.  Mummenhoff  & 
Co."  The  receipt  of  this  message  by  appellee  was  his 
first  knowledge  of  the  mistake  of  his  stenographer  in 
the  letter  of  October  2d,  and  neither  car  of  potatoes 
having  yet  arrived  at  Indianapolis,  their  destination, 
appellee  immediately  telegraphed  appellant  as  fol- 
lows: "October  6,  1894.  To  Mummenhoff  &  Co.,  In- 
dianapolis, Ind.  My  quotation  was  fifty-five  cents 
delivered.  Potatoes  cost  forty-five  here.  Second  car 
on  road.  If  can't  use  as  billed,  will  give  directions. 
C.  L.  Randall." 

Notwithstanding  appellee's  telegram,  appellant  re- 
ceived, accepted,  and  used  the  two  cars  of  potatoes, 
and,  knowing  that  the  quotaion  of  35  cents  in  the 
letter  of  October  2d  was  a  mistake,  refused  to  settle 
upon  any  basis  other  than  thirty-five  cents  per  bushel. 
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Appellee  began  this  action  against  appellant  in  the 
lower  court,  basing  his  first  paragraph  of  complaint 
upon  the  facts  as  we  have  detailed  them.  The  second 
paragraph  of  complaint  demanded  the  reasonable 
value  of  the  potatoes  alleged  to  have  been  sold  and 
delivered  to  appellant  at  his  special  instance  and  re- 
quest. Appellant  demurred  to  the  first  paragraph  of 
complaint.  The  paragraph  was  held  suflBicient.  An 
answer  of  three  paragraphs  was  filed,  to  each  of 
which  appellee  demurred.  The  lower  court  sus- 
tained the  demurrer  to  the  secoud  paragraph  of 
answer.  There  w^as  a  trial  and  a  finding  for  appellee, 
and,  over  appellant's  motion  for  a  new  trial,  judgment 
was  rendered  in  favor  of  appellee.  Appellant's  as- 
signment of  errors  brings  before  this  court  for  review 
the  rulings  of  the  lower  court  upon  the  demurrer  to 
the  first  paragraph  of  complaint,  the  demurrer  to  the 
second  paragraph  of  answer  and  the  overruling  of  the 
motion  for  a  new  trial. 

The  demurrer  to  the  first  paragraph  of  appellee's 
complaint  was  properly  overruled.  Under  the  alle- 
gations of  this  paragraph  of  complaint  the  minds  of 
the  contracting  parties  never  met  upon  a  proposition 
to  sell  i)otatoes  at  thirty-five  cents  per  bushel,  be- 
cause it  is  alleged  that  the  price  was  a  mistake  and 
that  it  was  so  understood  by  appellant  to  whom  it 
was  made.  "As  mutual  assent  is  necessary  to  the 
formation  of  a  contract  [i.  e.,  of  sale]  it  follows  that 
an  error  or  mistake  of  fact  in  that  which  goes  to  the 
essence  of  the  agreement,  and  therefore  excludes  such 
assent,  prevents  the  formation  of  the  contract,  since 
each  party  is  really  agreeing  to  something  different, 
notwithstanding  the  apparent  mutual  assent."  21 
Am.  and  Eng.  Ency.  Law.  459. 

.We  think  it  is  plain  that  there  was  no  contract  by 
appellee  to  sell  the  potatoes  at  thirty-five  cents  per 
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bushel  and  the  complaint  alleges  that  appellant 
knew  when  he  received  the  oflfer  that  it  was  a  mis- 
take; he  knew  that  appellee  had  not,  in  fact,  offered 
the  potatoes  at  that  price,  and  appellant,  in  his 
letter  ordering  the  potatoes  to  be  shipped  "at  price 
quoted"  failed  to  mention  to  appellee  the  price  that 
had  been  quoted;  consequently  it  cannot  be  said  that 
appellee,  in  acting  upon  appellant's  order,  in  any 
way  adopted  the  price  so  mistakenly  quoted.  But, 
under  the  allegations  of  the  complaint  appellant  af- 
terwards became  liable  to  appellee  for  the  potatoes  at 
fifty-five  cents  per  bushel,  because  appellant  received 
the  potatoes  as  his  property  after  being  notified  of 
the  mistake  in  the  quotation,  and  after  notice  of  the 
price  at  which  he  must  receive  them  or  not  receive  at 
all.  If  appellant  had  received  the  potatoes  and  dis- 
posed of  them  in  ignorance  of  the  mistake  made  in 
the  quotation  or,  knowing  of  the  mistaken  quotation, 
had  not  been  informed  of  the  price  expected  by  appel- 
lee, an  entirely  different  case  would  be  presented  from 
the  one  presented  by  the  first  paragraph  of  the  com- 
plaint. 

The  second  paragraph  of  answer  was  clearly  insuf- 
ficient, and  for  that  reason  alone  the  objection  that  the 
demurrer  was  not  in  proper  form  cannot  avail  the 
appellant.  Blue  v.  Capital  Nationul  Bank,  145  Ind. 
618;  Field  v.  Brown,  146  Ind.  293. 

The  other  questions  argued  by  counsel  arise  upon 
the  motion  for  a  new  trial,  and  depend  for  their  solu- 
tion upon  the  evidence.  Counsel  for  appellee  contend 
that  the  evidence  is  not  in  the  record.  Their  conten- 
tion must  be  sustained.  The  rule  is  well  settled  by  a 
long  line  of  decisions  of  this  court  and  of  the  Supreme 
Court  of  this  State,  that  the  record  must  affirmatively 
show  the  filing  of  the  longhand  manuscript  of  the  jevi- 
dence  in  the  clerk's  office  prior  to  its  incorporation  in 
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the  bill  of  exceptions.  The  record  in  this  case  affirm- 
atively shows  the  contrary.  It  shows  that  the  bill  of 
exceptions  was  filed  on  the  21st  day  of  September, 
1895,  and  contained  the  longhand  manuscript  of  the 
evidence.  If  the  longhand  manuscript  of  the  evi- 
dence was  ever  filed  in  the  clerk's  office,  the  record  is 
silent  upon  the  subject.  The  evidence  is  not  properly 
in  the  record.  Manley  v.  Felty^  146  Ind.  194;  Pitts- 
hurgh,  etc.,  R.  W.  Co.  v.  Cope,  16  Ind.  App.  579.  We 
find  no  error  presented  by  the  record.  Judgment  af- 
firmed. 

Metropolitan  Life  Insurance  Company  v. 

McCormick. 

[No.  2,162.    Filed  January  12,  1898.] 

Complaint. — Tested  for  First  Time  on  Appeal, — Where  a  complaint 
omits  the  statement  of  a  material  fact  essential  to  a  right  of  recov- 
ery, the  question  may  he  raised  for  the  first  time  on  appeal,  pp.  SO, 
51, 

Insurance. — Cancelation  of  Policies. — Remedy. — Life  Insurance, — 
Where  a  policy  of  insurance  is  wrongfully  canceled  by  the  insurer 
the  insured  may  obtain  a  reinstatement  thereof,  or  maintain  an 
an  action  for  damages,  the  measure  of  damages  being  the  cash 
surrender  value  of  the  policy,    p.  62. 

Same. — Cancelation  of  Policy. — Return  of  Premium. — Ldfe  Insurance. 
->  Where  a  ]x>licy  of  insurance  is  issued  and  the  risk  attaches  there- 
under, an  action  cannot  be  maintained,  in  the  absence  of  a  contract 
to  that  effect,  for  the  return  of  the  premium  paid.    p.  62. 

Same. — Cancelation  of  Policy. — Remedy  of  Insured. — Life  Insurance. 
—Where  a  life  policy  duly  issued  has  been  wrongfully  canceled 
by  the  insurer,  the  insured  may  sue  and  recover  the  present  value 
of  the  policy,  or  he  may  tender  the  premiums  as  they  become  due 
and  a  recovery  may  be  had  for  the  full  amount  of  the  policy  on  the 
death  of  the  insured,  or  a  proceedmg  in  equity  may  be  maintained 
to  declare  the  contract  valid,    pp.  6257. 

From  the  Marion  Superior  Court.     Reversed. 

James  A.   Pritchard    and    Chambers,    Pickens  dk 
Moores,  for  appellant 
Q.  A.  Henry,  for  appellee. 
Vol.  19—^ 
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Wiley,  J. — Appellee  sued  appellant  to  recover 
premiums  paid  on  numerous  life  insurance  policies 
issued  to  appellee  by  appellant  upon  his  life,  and  the 
lives  of  members  of  his  family.  The  complaint  avers 
that,  beginning  in  1891,  and  up  to  and  including  May 
22,  1893,  appellant  issued  to  appellant  eight  separate 
policies,thepremiums  upon  which  vrere  payable  week- 
ly; that  he  paid  said  premiums  as  they  became  due,  up 
to  July  20, 1896,  and  paid  in  all  $200.00 ;  that  on  the  said 
20th  of  July,  1895,  there  was  due  upon  all  of  said  poli- 
cies as  premiums,  the  sum  of  99  cents,  which  said  sum 
was  duly  tendered  to  appellant,  through  its  proper 
officer,  at  its  office  in  Indianapolis,  Indiana,  but  that 
appellant  refused  to  accept  and  credit  the  same,  and 
has  ever  since  refused,  wrongfully  and  without  cause, 
to  receive  from  appellee  the  premiums  due  on  said 
policies,  and  declared  said  .policies  void,  and  has 
lapsed  and  canceled  the  «ame.  It  is  further  averred 
that  appellant  still  illegally  and  w^rongfully  with- 
holds from  appellee  the  amount  so  paid  by  him  as 
premiums  upon  said  policies;  that  demand  has  been 
made  upon  appellant  for  the  return  of  all  of  said 
premium,  and  that  it  has  refused  to  pay  the  same; 
and  that  by  reason  of  the  illegal  and  wrongful  for- 
feiture and  cancelation  of  said  policies  appellant  be- 
came, and  still  is,  indebted  to  appellee  in  the  sum  of 
f  200.00,  as  and  for  money  had  and  received  for  the  use 
of  the  appellee,  to  his  damage,  etc.  The  issues  ivere 
joined  by  general  denial.  Trial  by  the  court  resulted 
in  a  judgment  for  appellee  in  the  sum  of  $197.71. 

In  the  court  below  the  sufficiency  of  the  complaint 
was  not  challenged  by  a  demurrer,  but  it  is  called  in 
question  for  the  first  time  on  appeal,  by  the  assign- 
ment of  error  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  is  insisted  with  great 
earnestness  that  the  complaint  omits  the  averment  of 
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a  material  and  necessary  fact,  essential  to  the  existence 
of  the  cause  of  action  attempted  to  be  stated,  and  that 
for  such  omission  the  complaint  is  bad,  and  may  be 
attacked  for  the  first  time  in  the  appellate  tribunal. 
The  sufficiency  of  the  complaint  was  not  challenged 
below  by  a  demurrer,  but  the  rule  is  well  settled  in 
this  State  that,  if  the  complaint  omits  to  state  a 
material  fact  essential  to  plaintiflf^s  right  of  recovery, 
the  question  may  be  raised  for  the  first  time  on  appeal. 
Smith  V.  Smith,  106  Ind.  43;  Taylor  v.  Johnson,  113 
Ind.  164;  BurJcharty.  Oladish,  123  Ind.  337. 

The  material  fact  which  appellant  claims  was  neces- 
sary to  aver,  and  essential  to  appellee's  recovery,  is 
that  the  complaint  fails  to  allege  any  contract  con- 
ferring upon  appellee  the  right  to  recover  the  premi- 
ums paid  by  him,  in  full.  It  is  clearly  apparent,  from 
the  averments  of  the  complaint,  that,  up  to  a  certain 
date,  appellee  paid  all  premiums  on  his  several  policies 
as  they  matured.  On  July  20, 1895,  when  he  tendered 
another  payment,  and  all  that  was  then  due,  the  same 
was  refused,  and  his  policies  declared  forfeited;  and 
upon  these  facts  he  charges  in  his  complaint  a 
cancelation  or  forfeiture  of  valid,  existing  poli- 
cies, aiyi  seeks  to  recover  the  full  amount  of  prem- 
iums paid,  without  averring  that  his  contract  of 
insurance  gave  him  this  right.  As  to  whether  the 
policies  contain  a  provision  for  the  return  of  the 
premium,  in  case  they  are  canceled,  we  are  not 
advised,  as  a  matter  of  fact,  for  they  are  not  made 
parts  of  the  complaint  by  exhibit,  and  there  is  no 
such  averment  in  the  complaint;  but,  in  the  absence 
of  such  averment  and  the  policies,  we  must  assume 
that  they  contain  no  such  provision.  Conceding  that 
the  fault,  if  any,  of  the  cancelation  of  the  policies,  was 
appellant's,  and  that  the  appellee  performed  all  the 
conditions  of  his  several  contracts,  the  question  pre- 
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sents  itself,  has  he  sought  his  proper  remedy?  It 
seems  to  us  that  this  inquiry  must  be  answered  in  the 
negative.  Here  appellee  seeks  to  recover  all  the  money 
paid  as  premiums  while  the  policies,  as  he  avers, 
were  valid  and  in  full  force.  If  his  policies  weny 
wrongfully  canceled,  then,  in  law,  they  are  still  in 
force,  and  he  could  require  them,  by  proper  proceed- 
ings, to  be  reinstated,  or  he  could  bring  an  action  for 
damages;  and  in  such  case  his  measure  of  damages 
would  be  the  cash  surrender  value  of  his  policies.  If 
appellee  can  recover,  upon  the  theory  of  his  com- 
plaint, on  what  he  avers  were  valid  policies,  then 
appellant  would  be  required  to  carry  the  several  risks, 
from  the  time  the  several  policies  were  issued  up  to 
the  time  of  their  alleged  wrongful  cancelation,  with- 
out compensation.  The  several  policies  were  issued 
upon  the  life  of  appellee  and  members  of  his  fam- 
ily. If  death  had  intervened  at  any  time  prior  to 
their  alleged  cancelation,  appellant  would  have  been 
liable,  provided  appellee  had  performed  all  of  the 
conditions  of  the  several  contracts  on  his  part.  By 
the  issuing  of  the  policies  and  the  payment  of  the 
premiums,  appellant  assumed  the  risks  therein  pro- 
vided against.  In  other  words,  the  risks  had  attached^ 
and  appellant  had  assumed  them. 

There  seems  to  be  a  well  defined  distinction  be- 
tween cases  where  the  risk  has  attached  and  where  it 
has  not  attached.  In  the  latter  case,  all  the  premi- 
ums must  be  returned,  and  an  action  will  lie  for  their 
recovery.  Hawhe  v.  Niagara  District,  etc.,  Ins.  Co.,  23 
Grant  Ch.  (Can.)  139;  Jones  v.  Insurance  Co.,  90  Tenn. 
604,  18  S.  W.  260,  25  Am.  St.  706;  Joliffe  v.  Madison, 
etc.,  Ins.  Co.,  39  Wis.  Ill,  117,  20  Am.  Rep.  36;  Phe- 
nix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84,  21  Am.  St.  203; 
Tyrie  v.  Fletcher,  Cowp.  668;  Stevenson  v.  Snow,  3 
Burr.    1237;    Waters  v.    Allen,    5   Hill   (N.  T.)   421; 
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Clark  V.  Manufacturers^  Ins.  Co, ,  2  Woodb.  &  Minot. 
(U.  S.)  472;  Anderson  v.  Thornton,  8  Exch.  425. 
This  rule  is  certainly  grounded  in  sound  reason.  In 
such  case  the  insurance  company  has  not  incurred  any 
risk,  and  hence  is  not  entitled  to  any  compensation. 
But  where  the  risk  has  attached,  and  the  company  has 
assumed  liability  in  case  of  loss,  the  rule  must  be  dif- 
ferent. It  cannot  be  presumed  that  an  insurance 
company  can  assume  liability  upon  one  of  its  policies, 
and  after  carrying  the  risk  for  a  certain  period,  be 
required  to  refund  all  the  premiums  paid  while,  as  in 
this  case,  as  charged,  the  policies  were  in  full  force 
and  valid,  and  the  company  refused  to  accept  the  pay- 
ment of  another  premium  when  due,  and  canceled  it. 
In  each  of  the  policies  issued  to  appellee  by  appel- 
lant, premiums  were  paid,  and  the  risks  attached. 
In  Wntem  v.  Allen,  5  Hill  (N.  Y.)  421,  it  was  held  that 
there  could  be  no  return  of  the  premium  where  the 
policy  attached,  though  only  for  a  single  moment. 
Mr.  Bliss  says:  "Where  the  policy  has  been  void 
cb  initiOy  or  in  any  case,  *where  a  premium  has  been 
paid,  but  the  risk  has  not  been  run,  whether  this  has 
been  owing  to  the  fault,  pleasure,  or  will  of  the  assured, 
or  to  any  other  cause,  the  premium  shall  be  returned 
by  the  insurers,  but  if  the  risk  has  once  commenced, 
there  shall  be  no  apportionment  or  return  of  the 
premiums  afterwards.^ "  Quoting  Lord  Mansfield  in 
Tyrie  v.  Fletchery  Cowp.  668,  Bliss  on  Life  Insurance 
(2d  ed.),  p.  750,  section  415,  Mr.  May  says:  "If  a  policy 
be  void  ab  initio,  or  if  the  risk  never  attaches,  and 
there  is  no  actual  fraud  on  the  part  of  the  insured, 
and  the  contract  is  not  against  law  or  good  morals, 
*  *  he  may  recover  back  all  the  premiums  he 
may  have  paid.  ♦  ♦  ♦  But  if  the  risk  once  at- 
taches the  premium  is  not  apportionable."  May  on 
Ins.,  section  567.  •  In  Clark  v.  Manufacturers^  Ins.  Co., 
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2  Woodb.  &  Minot,  472,  at  page  493,  the  court  said: 
"If  it  [the  policy]  once  attaches,  the  premium  is  not  to 
be  restored,  however  short  the  time.     *  .  *     * 

"Certainly  not  the  whole  of  the  premium,  and  none 
unless  it  can  be  properly  divided,  and  a  part  of  the 
risk,  as  in  some  sea  usages,  can  be  considered  as 
never  having  been  incurred."  In  Phenix  Ins.  Co.  v. 
Tomlinson,  125  Ind.  84,  the  court  by  Elliott,  J.,  said: 
"The  moment  the  risk  attached  the  premium  paid  was 
beyond  recovery  by  the  insured.  ♦  ♦  ♦  His  right 
is  correspondent  to  his  burden;  he  cannot  get  his 
money  back  but  he  can  enforce  his  contract." 

The  complaint  avers  that  "the  said  defendant  still 
illegally  and  wrongfully  retains  and  withholds  from 
this  plaintiff  the  aforesaid  sum  of  money  paid  by  him 
to  said  defendant  as  premiums  upon  said  policies  of 
insurance.  And  demand  has  been  made  by  the  plain- 
tiff for  the  return  to  him  of  all  of  said  premiums  by 
it  collected  from  said  plaintiff,  yet  said  defendant  re- 
fuses and  neglects  to  repay  the  same."  From  the 
whole  complaint  it  is  evident  that  the  theory  upon 
which  it  is  drawn  is  for  the  recovery  of  money  paid  by 
appellee  to  appellant  as  premiums  upon  certain  insur- 
ance policies. 

In  Continental  Life  Ins.  Co.  v.  HouseVy  111  Ind.  266, 
w^hich  was  a  second  appeal,  the  court  said:  "There  is 
no  evidence  in  the  record  of  this  cause,  as  now  pre- 
sented, which  proves,  or  tends  to  prove,  that  appellant 
ever  had  and  received  any  money,  for  the  use  and 
benefit  of  appellee,  upon  any  account  other  than 
premiums  paid  upon  a  valid  risk  assumed  by  appel- 
lant upon  the  life  of  Louise  Hesse.  Under  the  law 
of  this  case,  as  declared  by  this  court  on  the  former 
appeal  herein,  such  premiums  so  paid  cannot  be  re- 
covered back  from  the  appellant  as  for  money  had  and 
received." 
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In  Conttnentul  Life  Ins.  Co.  v.  Houser^  89  Ind.  258, 
the  action  was  very  similar  to  tlie  one  in  hand.  There 
an  action  was  brought  to  recover  the  premiums  paid 
on  a  policy  of  life  insurance.  The  appellee  had  paid 
the  annual  premium  for  a  certain  number  of  years, 
and  when  another  annual  premium  li^ecame  due,  ap- 
pellee went  to  pay  it  to  appellant's  agent  at  Terre 
Haute,  but  was  unable  to  find  any  one  authorized  to 
receive  the  money,  and  on  failure  to  pay,  the  policy 
was  declared  forfeited.  The  court  by  Elliott,  J.,  said; 
"It  is  not  easy  to  determine  upon  what  theory  the 
paragraph  [fourth  paragraph  of  complaint]  is  con- 
structed, but  counsel  on  both  sides  treat  it  as  a  com- 
plaint for  the  recovery  of  the  premiums  paid  by  the 
appellee.  We  do  not  think  the  paragraph  good  for 
any  purpose  or  upon  any  theory. 

"There  is  no  averment  of  performance  of  the  condi- 
tions of  the  contract  on  the  part  of  the  assured;  nor, 
indeed,  is  there  any  statement  of  the  terms  or  condi- 
tions of  the  contract.  For  anything  that  appears, 
the  appellant  may  have  had  an  undoubted  right  to 
forfeit  the  policy.  ♦  ♦  ♦  ♦  Where  a  plaintiff 
grounds  a  right  of  action  upon  a  breach  of  such  a 
contract,  he  must  show  performance  on  his  part  and  a 
wrongful  refusal  or  failure  to  perform  on  the  part  of 
his  adversary.  It  is  not  enough  to  show  nonperform- 
ance, for  there  may  be  nonperformance  without  a 
breach.  In  order  to  make  a  good  complaint  in  such 
an  action  as  this,  the  plaintiff  must  show  the  temis 
and  conditions  of  the  contract,  performance  on  his 
part,  and  a  failure  or  refusal  to  perform  on  the  part  of 
the  other  party,  constituting  a  breach  of  the  contract. 
There  is  nothing  in  the  complaint  before  us  showing 
that  the  refusal  to  perform  was  not  fully  justified  by 
the  t«rms  of  the  policy. 

^^The  policy  was  valid  in  its  inception,  and  there 
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was  for  a  time  a  risk,  and  the  general  rule  is  that 
where  the  risk  attaches  premiums .  cannot  be  recov- 
ered from  the  company.  Bliss  Life  Ins.  750;  May  Ins. 
567.  If  there  was  a  continuing  valid  risk  up  to  the 
time  the  last  premium  was  tendered  and  refused,  then 
the  premiums  previously  paid  cannot  be  recovered. 
May  Ins.,  sections  568  and  569.  If,  however,  the  act 
of  the  appellant  in  declaring  a  forfeiture  was  wrong- 
ful, then  there  must  be  a  remedy.  We  do  not  feel 
called  upon  to  decide  whether  the  remedy  would  be  a 
reinstatement  of  the  policy  or  an  action  for  its  value^ 
for  the  complaint  is  insuflacient  in  any  view  that  may 
be  taken  of  the  question." 

In  line  with  the  case  from  which  we  have  just 
quoted  is  Day  v.  Connecticut^  etc.^  Ins.  Co.,  45  Conn. 
480.  In  Continental  Life  Ins.  Co.  v.  HouseVy  supra,  the 
court  suggests,  but  does  not  assume  to  decide,  that 
the  appellee  might  have  had  some  other  remedy. 
That  the  appellee  in  this  case  has  a  remedy,  if  he  has 
been  wronged  by  appellant's  acts,  and  he  has  per- 
formed all  the  conditions  of  the  contract  of  insurance 
on  his  part,  there  can  be  no  doubt. 

Where  a  life  policy  has  been  duly  issued,  and  is 
wrongfully  canceled  by  the  insurer,  the  insured  may 
sue  and  recover  for  the  present  value  of  the  policy,  or 
he  may  tender  the  premiums  as  they  became  due,  and 
recover  the  full  amount  of  the  policy  on  the  death  of 
the  insured,  or  he  may  proceed  in  equity,  and  have  a 
decree  sustaining  and  declaring  valid  the  contract  of 
insurance.  Day  v.  Connecticut,  etc.,  Ins.  Co.,  supra; 
Brooklyn,  etc.,  Ins.  Co.  v.  Week,  9  111.  App.  358; 
Clemmitt  v.  New  York  Life  Ins.  Co.,  76  Va.  355. 

In  Standley  v.  Northwestern,  etc.,  Ins.  Co.,  95  Ind.  254, 
the  court  said:  "If  a  policy  is  valid  in  its  inception, 
then  the  company  cannot  be  required  to  refund  the 
premiums  received,   although  it  may   subsequently 
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wrongfully  attempt  to  declare  a  forfeiture."  We 
might  cite  numerous  other  cases  from  many  of  the 
states,  in  harmony  with  the  rule  above  announced, 
but  it  seems  useless  to  do  so.  We  do  not  lose  sight 
of  the  fact  that  in  some  of  the  states  a  different  rule 
prevails,  but  the  great  weight  of  the  authorities  are  in 
consonance  with  the  cases  above  cited.  Here  there  is 
no  averment  that  appellee  performed  all  of  the  condi- 
tions of  the  several  policies  issued  to  him  by  appel- 
lant. The  complaint  avers  that  said  policies  provided 
for  certain  premiums  to  be  paid  weekly,  and  this  is  the 
only  condition  which  he  says  he  performed.  There 
may  have  been,  and  doubtless  were  numerous  condi- 
tions to  be  performed  by  him.  As  was  said  in  Con- 
tinental Life  Ins.  Co.  v.  HouseVy  supra,  to  make  his  com- 
plaint good- it  was  necessary  for  him  to  aver  the  terms 
and  conditions  of  his  contract,  that  he  performed  all 
of  the  terms  on  his  part,  and  that  appellant  failed  or 
refused  to  perform  all  the  conditions  on  its  part,  such 
failure  or  refusal  constituting  a  breach  of  the  con- 
tracts. 

The  complaint,  in  our  judgment,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
record  presents,  and  counsel  have  argued  other  ques- 
tions; but  as  the  complaint  does  not  state  a  cause  of 
action,  it  is  unnecessary  for  us  to  consider  them. 
Judgment  reversed. 
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The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  The  Board  op  Commis- 
sioners OF  Marion  County. 

[No.  d,187.    Filed  January  12, 1806.] 

Taxation.— iJat7road«.—i2ecot«ry  of  Taxes  Wrongfully  Assessed.^ 
Where  the  personal  property  of  a  railroad  company  has  been 
assessed  by  the  township  assessor  the  board  of  equalization  has  no 
power  to  increase  the  assessment  so  made,  and  an  action  may  be 
maintained  to  recover  taxes  paid  under  such  wrongful  assessment 
p.  66. 

Sahb. — Railroads. — Recovery  of  Taxes  Wrongfully  Assessed. — Taxes 
which  have  been  distributed  to  the  township  and  city  cannot  be 
be  recovered  from  the  county  in  an  action  to  recover  taxes  wrong- 
fully assessed,  where  such  distribution  had  been  made  before  the 
claim  jfor  the  recovery  of  such  taxes  had  been  filed  with  the  board 
of  commissioners,    jp.  67. 

From  the  Marion  Circuit  Court.    Reversed. 

Byron  K.  Elliott  and  William  F.  Elliott,  for  ap- 
pellant. 

William  A.  Ketchamy  Attorney-General,  and  Alfred 
R.  Hovey,  for  appellee.  • 

EoBiNSON,  C.  J. — Appellant  filed  with  the  board 
of  commissioners  of  Marion  county  a  claim  to  recover 
taxes  in  a  named  sum  alleged  to  have  been  wrongfully 
assessed  and  collected.  There  was  a  special  finding 
of  the  facts,  from  which  it  appears  that  appellant 
is  a  corporation  formed  by  the  consolidation  of  the 
Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Rail- 
way Company,  the  Indianapolis  &  St.  Louis  Railway 
Company,  and  the  Cincinnati,  Indianapolis,  St.  Louis 
&  Chicago  Railway  Company;  that  the  articles  of 
consolidation  provide,  among  other  things,  that  all 
the  rights,  franchises,  privileges,  property,  and  appur- 
tenances of  every  description,  choses  in  action,  debts, 
dues,  and  demands  of  each  of  the  several  companies, 
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shall  vest  in  the  consolidated  company;  that  on  the 
18th  day  of  May,  1887,  the  Indianapolis  &  St.  Louis 
Bailway  Company  filed  a  return  or  schedxile  of  prop- 
erty for  taxation  in  the  office  of  the  auditor  of  Marion 
county,  Indiana,  and  in  such  schedule  returned  for 
taxation  personal  property  stated  therein  to  be  pf 
the  value  of  thirty  dollars;  that  afterwards,  on  the 
first  day  of  July,  1887,  the  board  of  equalization  of 
said  county,  being  then  in  session,  increased  the  as- 
sessment of  the  said  personal  property  to  the  sum  of 
$17,500.00;  that  the  rate  for  taxation  for  state  and 
county  purposes  in  Marion  county,  Indiana,  was  for 
the  year  1887,  fixed  at  a  total  of  sixty-ei^ht  cents  on 
each  flOO.OO  and  the  total  rate  for  taxation  for 
county,  state,  township,  and  municipal  taxes  was 
$1.81  on  the  $100.00;  that  the  tax  on  said  increased 
assessment  of  $17,470.00  for  county  and  state  purposes 
amounted  to  the  sum  of  $120.54,  and  for  county,  state, 
township,  and  municipal  purposes  amounted  in  the 
aggregate  to  $316.20;  that  the  tax  on  said  personal 
property,  so  increased  as  to  assessment,  was  paid  in 
full  to  the  treasurer  of  Marion  county,  Indiana,  on 
and  prior  to  the  5th  day  of  November,  1888,  by  the 
railway  company  last  aforesaid,  without  protest,  and 
with  full  knowledge  that  the  board  of  equalization  of 
Marion  county  had  increased  the  assessments  of  said 
personal  property  as  aforesaid ;  that  on  the  18th  day 
of  May,  1887,  the  Cleveland,  Columbus,  Cincinnati  & 
Indianapolis  Railway  Company  filed  in  the  office  of 
the  auditor  of  Marion  county,  Indiana,  a  return  or 
schedule  of  property  for  taxation  therein  stated,  to 
be  of  the  value  of  $19,351.00;  that  afterwards,  on  the 
1st  day  of  July,  1887,  the  board  of  equalization  of  said 
county  increased  the  assessment  of  said  personal 
property  to  the  sum  of  |f  100,000.00,  being  an  increase 
in  assessment  over  the  stated  value  of  the  said  prop- 
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erty  as  made  by  said  company  of  $80,649.00;  that  the 
tax  on  said  assessment  so  made  amounted  to  the  sum 
of  $556.48  for  state  and  county  purposes,  over  the 
amount  of  taxes  which  would  have  been  collected  on 
the  said  valuation  of  the  property  by  said  company, 
as  stated  in  its  return;  and  that  the  tax  on  said  per- 
sonal property  as  assessed,  inclusive  of  the  tax  for 
township  purposes,  amounted  to  the  sum  of  ^696.51, 
and  was  paid  in  full  to  the  treasurer  of  Marion  county, 
Indiana,  by  said  company,  on  and  prior  to  the  5th 
day  of  November,  1888,  without  protest,  and  with  full 
knowledge  of  the  increased  valuation  placed  upon 
said  personal  property  by  said  board  of  equalization; 
that  on  the  18th  day  of  May,  1887,  the  Cincinnati, 
Indianapolis,  St.  Louis  &  Chicago  Railway  Company 
filed  in  the  office  of  the  auditor  of  Marion  county, 
Indiana,  a  return  or  schedule  of  property  for  tax- 
ation, and  returned  for  taxation  therein  personal 
property  stated  in  said  return  to  be  of  the  value 
of  $1,395.00;  that  afterwards,  to  wit,  on  the  1st 
day  of  July,  1887,  the  board  of  equalization  of  said 
county  of  Marion  assessed  said  personal  property  for 
taxation  at  the  sum  of  $50,000.00,  that  being  an  in- 
crease over  the  valuation  as  placed  thereon  by  said 
company  in  its  return,  o^  $48,605.00;  that  the  tax  on 
the  increase  in  the  amount  of  said  assessment  for  all 
purposes,  inclusive  of  taxes  for  municipal  and  town- 
ship purposes,  was  $335.38,  and  the  tax  on  the  increase 
in  the  amount  of  said  assessment  for  all  purposes,  ex- 
clusive of  taxes  for  municipal  and  township  purposes, 
amounted  to  $879.75,  and  the  total  tax  assessment  for 
all  purposes  on  the  total  assessment  of  $50,000.00  was 
$905.00,  which  sum  last  aforesaid  was  paid  by  the 
railroad  company  last  aforesaid  on  and  prior  .to  the 
5th  day  of  November,  1888,  to  the  treasurer  of  Marion 
county,  Indiana,  without  protest  or  objection,  and 
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with  full  knowledge  of  the  aforesaid  increase  of  as- 
sessment made  by  the  county  board  of  equalization 
on  the  said  personal  property;  that,  after  the  increase 
in  the  assessment  of  said  personal  property  of  said 
several  railroad  companies,  the  same  was  placed  upon 
the  tax  duplicates  of  said  county  of  Marion,  which 
duplicates  were  in  the  hands  of  the  treasurer  when 
said  taxes  were  paid  as  aforesaid,  and  that  the  several 
payments  hereinbefore  mentioned  were  marked  and 
noted  on  the  said  tax  duplicate;  that  the  personal 
property  referred  to  in  the  foregoing  finding,  the  as- 
sessment of  which  was  made  as  hereinbefore  stated, 
was  not  rolling  stock  of  said  company,  or  any  part 
thereof,  but  was  personal  property  returnable  under 
the  provisions  of  the  statutes  of  Indiana  in  force  dur- 
ing the  years  1887  and  1888  and  prior  thereto,  as 
personal  property  other  than  rolling  stock;  that  no  one 
of  the  aforesaid  railroad  companies  appeared  before 
the  said  board  of  equalization  of  Marion  county  at 
any  time  during  any  of  the  sessions  for  the  year  1887, 
nor  did  they  in  any  manner  object  to  said  assessment 
by  said  board;  that  the  total  rate  of  taxation  for  the 
year  1887  for  county  and  state  purposes  in  said  county 
was  sixty-nine  cents  on  each  $100.00  and  the  total 
rate  of  taxation  for  the  said  year  for  state,  county, 
township,  municipal,  and  all  other  purposes  within 
the  city  of  Indianapolis  was  f  1.81  on  each  $100.00,  of 
which  ninety  cents  on  each  $100.00  was  the  rate  for 
the  city  of  Indianapolis;  that  the  personal  property 
aforesaid  of  the  Indianapolis  &  St.  Louis  Railway 
Company  was  at  the  time  of  making  the  said  schedule 
aforesaid,  and  at  the  time  of  the  increase  in  assess- 
ment made  as  aforesaid  by  the  board  of  equalization, 
situated  in  the  said  city  of  Indianapolis;  that  at  the 
time  the  schedule  aforesaid  was  returned  by  the  Cin- 
cinnati, Indianapolis,  St.  Louis  &  Chicago  Railway 
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Company,  and  at  the  time  of  the  increase  of  assess- 
ment of  its  personal  property  by  said  board  of  equali- 
zation, its  aforesaid  personal  property  was  situate  in 
said  city  of  Indianapolis;  that  on  the  8th  day  of  July, 
1891,  appellant  filed  with  appellee  a  claim  for  said 
sums,  which  claim  was  disallowed.  On  the  foregoing 
facts  the  court  stated  in  its  conclusion  that  the  law  is 
with  .the  appellee  and  rendered  judgment  against  ap- 
pellant for  costs.  The  question  presented  is  the  cor- 
rectness of  the  conclusion  of  law  on  the  special  find- 
ing of  facts. 

It  is  argued  by  counsel  for  appellee  that  the  claim 
filed  by  appellant  was  insufficient  in  that  it  contains 
no  averment  that  any  amount  of  taxes  had  been  paid 
by  appellant,  and  no  fact  is  stated  showing  any  right 
in  appellant  to  recover  any  taxes  paid  by  the  com- 
panies named;  and  that  there  is  no  charge  that  the 
taxes  were  wrongfully  assessed,  in  the  sense  that  the 
taxes  were  not  justly  due  upon  the  property;  and  that 
the  findings  which  are  outside  of  the  claim  filed  can 
avail  the  appellant  nothing.  It  has  frequently  been 
held  that  the  consolidated  corporation  succeeds  to  the 
rights  of  its  constituent  corporations,  and  that  it  be- 
comes liable  for  the  debts  and  obligations  of  the  orig- 
inal companies.  Cleveland,  etc,  R.  W.  Co.  v.  Prewitt, 
J  34  Ind.  557,  and  cases  there  cited.  And  by  the 
express  provisions  of  the  articles  of  consolidation  in 
the  case  at  bar  the  right  to  recover  the  taxes  alleged 
to  have  been  wrongfully  assessed  is  in  the  appellant, 
if  the  right  to  recover  such  taxes  was  in  the  constitu- 
ent companies  before  the  consolidation. 

We  deem  it  unnecessary  to  set  out  the  claim  in  full. 
The  doctrine  frequently  declared  by  the  Supreme  and 
this  court  is  that  very  liberal  rules  of  pleading  pre- 
vail in  the  commissioners'  court,  and  that  when  there 
is  enough  alleged  to  inform  the  board  of  the  nature 
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of  the  claim  urged  by  the  claimant,  and  it  is  sufficient 
to  .bar  another  claim  for  the  same  thing,  although  it 
does  not  aver  all  the  facts  necessary  to  be  proved  in 
order  to  establish  the  claim,  it  will  be  held  sufficient. 
Duncan  v.  Boards  etc.,  101  Ind.  403;  Newsomr.  Boards 
etc.,  92  Ind.  229;  Board,  etc.,  v.  Bitter,  90  Ind.  862; 
Board,  etc.,  v.  Dombke,  94  Ind.  72;  Board,  etc.,  v. 
Brod,  3  Ind.  App.  686;  Board,  etc.,  v.  Armstrong,  91 
Ind.  628.  When  tested  by  these  rules  we  think  the 
claim  filed  by  appellant  is  not  open  to  the  objection 
urged  against  it. 

At  the  time  the  assessment  complained  of  was  made 
the  statutory  provisions  respecting  the  listing  and 
assessing  the  personal  property  of  railroad  companies 
were  different  from  the  provisions  respecting  other 
corporations.  See  section  6357-6372,  E.  S.  1881.  Un- 
der the  statutes  in  force  at  the  time  the  assessment 
complained  of  was  made  it  was  the  duty  of  a  railroad 
corporation,  between  the  first  day  of  April  and  the 
first  day  of  June,  each  year,  to  return  to  the  county 
auditor  a  verified  list  or  schedule  of  the  personal  prop- 
erty of  such  company;  that  the  list  should  "contain 
a  full  and  correct  inventory  of  all  the  other  personal 
property  of  such  railroad  company,  including  the  tools 
and  materials  for  the  repairs,  the  machinery,  fixtures, 
and  stationary  engines,"  and  also  "an  inventory  of  all 
the  real  estate  (other  than  that  denominated  ^railroad 
track')  owned  by  the  said  railroad  company,"  and  that 
such  proi)erty  should  be  "treated  in.  all  respects,  in 
regard  to  assessment  and  equalization,  the  same  as 
other  similar  property  belonging  to  individuals,  except 
that  it  shall  be  treated  as  property  belonging  to  rail- 
roads, under  the  terms  ^lands/  ^lots/  and  ^personal 
property.'  "  It  is  made  the  duty  of  the  county  auditor 
as  soon  as  he  receives  such  list  to  return  to  the  proper 
astsessor  a  copy  of  so  much  of  the  list  as  contains  this 
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personal  property,  and  that  such  property  shall  be 
listed  and  assessed  by  such  assessor.  Sections  6365- 
6368,  K.  S.  18S1. 

Section  6818,  K.  S.  1881,  provides  that  where  any 
person  or  corporation  should  make  it  appear,  by 
proper  proof,  to  the  board  of  commissioners,  that 
such  person  or  corporation  has  paid  any  amount  of 
taxes  which  were  wrongfully  assessed  against  such 
person  or  corporation  in  such  county,  it  should  be  the 
duty  of  tlie  board  to  order  such  taxes  to  be  refunded 
to  said  payor  from  the  county  treasury  so  far  as  the 
same  were  assessed  and  paid  for  county  taxes.  Sec- 
tion 5814,  R.  S.  1881,  made  provision  for  refunding 
such  portion  of  such  amount  so  wrongfully  assessed 
and  paid  as  was  for  state  purposes  and  had  been  paid 
into  the  state  treasury.  It  is  argued  by  counsel  for 
appellee  that  the  finding  fails  to  show  tliat  these 
taxes  were  wrongfully  assessed,  and  that  it  is  only 
for  the  refunding  of  such  taxes  that  the  statutes  pro- 
vide a  remedy. 

But  if  the  board  of  equalization  had  no  authority  to 
increase  the  valuation  of  the  property  as  it  appeared 
in  the  schedules  after  they  had  passed  from  the  hands 
of  the  assessor,  and  if,  without  such  authority,  the 
board  did  increase  the  assessment  as  lawfully  made, 
such  unauthorized  interference  is  unlawful,  and  was 
wrongful,  within  the  meaning  of  the  statute,  and  the 
party  aggrieved  would  be  entitled  to  have  the  taxes 
upon  such  increased  valuation  refunded  as  the  statute 
provides.  Neicsom  v.  Boards  etc.,  92  Ind.  229;  Board, 
etc,\  V.  /Stenn,  117  Ind.  410;  Hennel  v.  Board,  etc.,  132 
Ind.  32;  Board,  etc.,  v.  Armstrong,  91  Ind.  628;  Du- 
Bois  V.  Boardy  etc.,  10  Ind.  App.  347.  See  Durham 
V.  Board,  etc.,  95  Ind.  182;  Board,  etc.,  v.  Murphy, 
100  Ind.  670. 

It  is  contended  by  appellee's  learned  counsel  that 
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the  case  at  bar  is  to  be  distinguished  from  the  eases  of 
Netrsom  v.  Board,  etc., supra;  Board,  etc.,  v.  Senn,  supra; 
Uennel  v.  Board,  etc.,  supra,  and  other  cases  holding 
that  property  is  wrongfully  assessed  when  it  has  been 
irregularly  assessed  by  unauthorized  oflScers,  for  the 
reason  that  in  the  case  at  bar  the  alleged  irregular 
assessment  was  an  original  assessment,  and  that  in 
the  above  cases  it  is  not  held  that  taxes  paid  on  an 
irregular  original  assessment  shall  be  refunded.  ^ 

It  is  evident  that,  under  the  section  of  the  statute 
above  referred  to,  it  was  the  intention  of  the  legisla- 
ture that  the  personal  property  of  railroads  of 
the  character  designated  in  those  sections  should  be 
treated  as  the  personal  property  of  indiviauals  in  so 
far  as  the  assessment  and  equalization  are  concerned. 
If,  during  the  year  in  which  these  assessments  were 
made,  there  was  in  force  a  statute  requiring  that  the 
assessment  of  personal  property  of  individuals  should 
be  submitted  to  a  board  of  equalization,  then  the  per- 
sonal property  mentioned  in  this  case  was  subject  to 
the  same  law  for  the  same  purposes.  It  is  made  the 
duty  of  the  township  assessor,  when  the  county  aud- 
itor has  returned  the  company's  schedule  of  such  prop- 
erty to  him,  to  list  and  assess  such  property.  It  does 
not  api)ear  that  the  assessor  changed  the  schedule  as 
returned  by  the  companies.  But,  in  the  absence  of 
any  showing  to  the  contrary  it  will  be  presumed  that 
he  did  his  duty,  and  that  he  did  assess  the  property, 
and  that  he  placed  upon  it  the  valuation  made  by  the 
companies.  So  that,  when  the  property  was  before 
the  board  of  equalization,  it  was  there  upon  the  as- 
sessment made  by  the  township  assessor. 

In  the  case  of  individual  property,  the  schedule  was 
to  be  returned  direct  to  the  assessor,  who  could  adopt, 
increase,  or  diminish  the  value  of  the  individuaPs 
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personal  property  as  fixed  by  him  in  the  schedule; 
but,  whether  the  value  as  fixed  by  the  individual  was 
changed  or  was  adopted  by  the  assessor,  it  became 
the  assessment  as  made  by  the  assessor.  The  assess- 
ment of  such  property  was  made  by  the  assessor,  and 
when  the  schedule  of  the  individual  came  before  the 
board  of  equalization,  although  the  valuations  fixed 
by  the  individual  had  not  been  changed,  it  contained 
then  the  assessment  as  made  by  the  assessor.  See 
Donch  V.  Board y  ctc.y  4  Ind.  App.  374. 

So  that,  when  the  board  of  equalization  assumed 
to  act  upon  the  property  in  question,  it  did  not  at- 
teippt  to  make  an  original  assessment  of  the  property, 
but  attempted  to  change  the  assessment  as  made  by 
the  township  assessor.  Such  board  had  no  power  to 
make  an  original  assessment,  and  the  question  to  be 
determined  is  whether  it  had  the  power  to  increase 
the  assessment  as  it  had  already  been  made  by  the 
assessor.  If  the  board  of  equalization  had  any  juris- 
diction of  the  assessments  in  question  it  was  by  virtue 
of  section  6397,  R.  S.  1881.  That  section  gave  the 
board  no  authority  to  make  an  original  assessment, 
and  the  special  finding  shows  that  it  increased  the 
valuation  of  property  which  had  already  been  as- 
sessed. The  question  is,  had  the  board  of  equaliza- 
tion that  power?  Section  6397,  supra,  was  construed 
by  the  Supreme  Court  in  the  case  of  Kuntz  v.  SumptioiK 
117  Ind.  1.  In  that  case  it  was  held  that  this  section 
in  so  far  as  it  undertakes  to  confer  upon  the  board  of 
equalization  powers  to  increase  the  valuation  of  the 
personal  property  of  an  individual,  is  void,  for  the 
reason  that  no  provision  is  made  for  giving  notice  to 
the  taxpayer,  the  valuation  of  whose  property  is  to 
be  increased.  We  do  not  think  it  necessary  to  ex- 
tend this  opinion  with  a  discussion  of  other  questions 
raised.     This  court  is  concluded  by  the  decision  of  the 
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Supreme  Court  and  upon  the  authority  of  Kuntz  v. 
Sumption,  8upray  the  judgment  of  the  lower  court  must 
be  reversed. 

The  only  remaining  question  necessary  to  be  con- 
sidered is  as  to  the  amount  appellant  is  entitled  to  re- 
ceive. It  does  not  appear  that,  at  the  time  this  claim 
was  filed,  that  the  portion  of  the  taxes  collected  by  the 
county  for  municipal  and  township  purposes  was  still 
in  the  county  treasury;  nqr  that,  while  such  taxes 
were  still  in  the  county  treasury,  the  appellee  had  any 
notice  of  appellant's  claim.  In  the  absence  of  such  a 
finding  there  can  be  no  recovery  in  this  action  for  that 
portion  paid  as  municipal  and  township  taxes.  The 
finding  shows  that  these  taxes  were  paid  on  and  prior 
to  the  fifth  day  of  November,  1888,  and  it  appears  that 
the  claim  was  not  filed  before  the  board  until  the  8th 
day  of  July,  1891.  The  municipal  and  township  taxes 
were  paid  into  the  county  treasury  for  the  municipali- 
ties and  townships,  and  were  by  the  county  held  in 
trust  for  them  until  distributed  as  the  law  directs. 
In  the  absence  of  a  showing  to  the  contrary,  the  pre- 
sumption is  that  the  county  officers  performed  their 
duty  and  distributed  these  taxes  to  the  proper  munic- 
ipalities and  townships,  and  that,  when  this  claim  was 
filed,  they  were  not  in  the  county  treasury.  See  New- 
som  V.  Boardy  etc.j  supra;  Mills  v.  Board,  etc.,  50  Ind. 
436.     See,  also,  Board,  etc.,  v.  Tichenor,  129  Ind.  562. 

The  statute  provides  for  the  refunding  of  taxes  from 
the  county  treasury  so  far  as  the  same  were  wrong- 
fully assessed  and  paid  for  county  taxes,  and  provi- 
sion is  also  made  for  recovering  the  portion  that  has 
been  paid  into  the  state  treasury.  Sections  5813, 
5814,  R.  S.  1881.  And,  where  municipal  and  town- 
ship taxes  are  still  in  the  county  treasury  at  the  time 
of  filing  a  claim  for  a  refunding  of  such  taxes,  the 
county  becomes  a  trustee  for  the  claimant,  and  must 
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refund  to  him  as  long  as  the  funds  are  in  the  treasury. 
DuBois  V.  Boardy  etc.,  10  Ind.  App.  347.  And  the  fact 
that  the  taxes  were  voluntarily  paid  constitutes  no 
defense  under  the  above  section,  5813,  supra.  DuBoifi 
V.  Board,  etc.,  supra;  Donch  v.  Board,  etc.,  4  Ind.  App. 
374.  As  the  county  receives  no  benefit  from  munici- 
pal and  township  taxes  paid  into  its  treasury,  and 
as  it  holds  these  funds  in  the  nature  of  a  trustee  until 
distributed  as  directed  by  law,  the  county  should  not 
be  held  liable  for  such  funds  unless  it  is  made  to 
appear  that  while  these  funds  were  still  in  the  county 
treasury,  the  county  had  notice  of  some  kind  of  appel- 
lant's claim.  Upon  the  finding  appellant  is  entitled 
to  recover  the  amounts  wrongfully  assessed  and  paid 
into  the  county  treasury  for  state  and  county  pur- 
poses; and,  upon  that  portion  paid  into  the  county 
treasury  for  county  purposes,  appellant  is  entitled 
to  six  per  cent,  interest  from  the  8th  day  of  July,  1891. 
DuBois  V.  Board,  etc.,  10  Ind.  App.  352.  Judgment  re- 
versed, with  instructions  to  state  a  conclusion  of  law 
in  favor  of  appellant,  and  to  render  judgment  accord- 
ingly, and  to  remand  the  cause  to  the  board  of  com- 
missioners of  the  countv  of  Marion,  with  instructions 
to  take  the  necessary  steps  for  refunding  to  appellant 
the  amount  of  taxes  wrongfully  assessed  and  paid 
into  said  treasury  for  county  and  state  purposes. 
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The  Citizens  National  Bank  of  Lawrenoeburg, 

Indiana,  v.  The  Third  National  Bank 

OP  Greensburg,  Indiana. 

[No.  2,840.    Fil^  January  13,  1808.] 

Banks  and  Banking.— Dra/fs.—CoKec^ion*.— A  bona  fide  indorsee  of 
a  bank  draft  is  not  bound  to  inquire  whether  the  drawer  Had  the 
right  to  draw  the  draft,  or  whether  he  expected  it  to  be  paid  upon 
presentation,  and  such  failure  will  not  excuse  a  bank  undertaking 
the  collection  of  such  draft  fronx  presenting  same  for  collection. 
pp.  7J^^  75. 

Same. — Sight  Draft. —Presentation. — Collection. — A  bank  receiving 
a  sight  draft  for  collection  should  present  same  not  later  than  the 
day  following  the  receipt  thereof,  where  the  drawee  is  in  business 
and  has  ftn  office  and  representative  in  the  same  town  where  the 
bank  receiving  the  draft  for  collection  is  located,    p.  75. 

Same. — Drafts. — Solvency  of  Drawer. — Complaint. — An  allegation  in 
a  complaint  that  the  drawer  of  a  draft  remained  in  reputable  credit 
and  continued  to  do  business  until  a  certain  time  warrants  the  con- 
clusion that  during  such  time  he  was  solvent  and  able  to  pay  the 
draft,    p.  76. 

Samb. — Drafts. — Action  for  Damages  for  Failure  of  Bank  to  Collect 
Draft. — Answer. — An  answer  to  a  complaint  in  an  action  against 
a  bank  for  damages  caused  by  its  negligence  in  failing  to  present  a 
draft  for  collection  sent  it  by  an  indorsee,  to  the  effect  that  the 
drawer  had  no  right  to  draw  the  draft  and  that  the  indorsee  bank 
at  the  time  it  took  the  draft  knew  such  fact,  must  negative  the 
fact  that  the  drawer  intended  to  and  did  afterwards  place  funds  in 
the  bank  to  meet  the  draft  at  maturity,  and  the  indorsee  was  not 
bound  to  assume  that  the  drawer  would  not  arrange  for  the  accept- 
ance of  the  draft  by  the  drawee,    pp.  76,  77. 

Same. — Drafts. — Collection. — Notice  of  Dishonor.— The  fact  that  the 
indorsee  of  a  bank  draft  knew  that  the  drawer  had  no  funds  in  the 
bank  on  which  the  draft  was  drawn,  and  had  no  reasonable  grounds 
for  belief  that  the  draft  would  be  accepted,  will  not  deprive  such 
indorsee  of  his  right  to  a  notice  of  its  dishonor  from  the  bank  to 
which  such  draft  was  sent  for  collection  where  no  fraud  upon  the 
part  of  the  indorsee  is  shown,    p.  77. 

Same. — Drafts. — Transfer.  ^Consideration. — The  payment  of  an  ante- 
cedent debt  is  a  sufficient  consideration  to  make  the  indorsee  of  a 
bank  draft  a  bona  fide  purchaser,    pp.  77,  78. 

Same. — Drafts. — Collection. — Negligence.— Customs  and  Usages. —  It 
is  no  defense  to  an  action  against  a  bank  for  damages  arising  from 
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its  failure  to  present  a  draft  for  collection  and  its  coiisequent  fail- 
ure to  notify  the  sender  of  the  acceptance  or  nonacceptance  there- 
of, that  a  custom  prevailed  between  plaintiff  and  defendant  by 
which  defendant  held  all  paper  sent  it  by  plaintiff  against  drawee 
without  notice  of  nonacceptance.    pp,  78 ^  79. 

Customs  and  JJsa.qeb.— Banks  and  Banking. — Usage  can  only  regu- 
late the  manner  of  the  performance  of  required  acts,  it  cannot 
excuse  nonperformance,    p.  79, 

Same. — Negligence. — Banks  and  Banking. — A  party  will  not  be  per- 
mitted by  negligence  to  make  a  custom  to  exempt  him  from  liabil- 
ity on  account  of  such  negligence,    p.  79. 

Banks  and  Banking. — Drafts. — Collections. — Agency. — Customs  and 
Usages. — Answer.  —An  answer  to  a  complaint  for  damages  against 
a  bank  for  negligence  in  failing  to  collect  a  draft  sent  it  for  collec- 
tion by  plaintiff  bank,  alleging  that  defendant  followed  a  custom 
established  by  it  with  reference  to  drafts  sent  it  by  plaintiff  against 
such  drawee  is  insufficient  where  there  is  no  averment  that  plain-, 
tiff  constituted  defendant  its  continuing  agent,    p.  79. 

Same. —  Pleading.  —  Agreement  Waiving  Rules  of  Law  Merchant, 
— Where  a  complaint  avers  that  a  bank  received  a  draft  for  collec- 
tion, and  undertook  as  required  by  the  law  merchant  and  the  cus- 
tom of  banks  to  present  same  promptly  to  the  drawee  for  acceptance 
and  give  notice  of  the  nonacceptance  thereof,  an  agreement  dis- 
pensing with  the  requirements  of  the  law  merchant  is  provable 
under  the  general  denial,    pp.  79,  80. 

Same.— Drafts.— Collections. — Customs  "and  Usages.— An  averment 
in  an  answer  to  a  complaint  for  damages  against  a  bank  for  negli- 
gence in  failing  to  collect  a  draft,  that  by  agreement  defendant  was  to 
hold  same  a  reatonable  time  without  notice  of  nonacceptance  or 
nonpayment,  will  be  taken  to  mean  the  time  allowed  by  the  law 
merchant  and  the  custom  of  banks,    pp.  80,  81. 

Same. — Drafts. — Collection.  — Presentment.  — Negligence. — Liability  of 
Collecting  Agent. — Where  a  drawer  who  is  and  remains  solvent 
draws  a  draft  without  right  under  such  circumstances  that  a  right  of 
recourse  upon  him  is  preserved  to  his  indorsee  without  presentment, 
demand,  or  notice,  a  collecting  agent  failing  to  give  prompt  notice 
of  the  nonacceptance  or  nonpayment  of  the  draft  sent  him  for  col- 
lection would  only  be  liable  for  nominal  damages ;  but  where  the 
drawer  has  become  insolvent  since  the  time  at  which  the  indorsee 
should  have  received  notice  of  the  nonacceptance  of  the  draft,  in 
accordance  with  the  rules  of  the  law  merchant,  the  collecting 
agent  will  be  held  liable  for  the  loss  caused  by  such  negligence. 
pp.  8U  82. 

Same. — Drafts. — Collection.  — Negligence.  —Measure  of  Damages.  — A 
bank  receiving  a  sight  draft  for  collection  is  held  to  strict  vigilance 
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in  making  presentment  for  acceptance,  and  if  the  debt  is  lost 
through  the  negligence  of  the  bank  the  measure  of  damages  is, 

,  prima  facie,  the  amount  of  the  bill.    pp.  82  ^  83. 

Banks  axd  Bankinq. — Drafts. — Collection. — Notice. — Presentment. — 
The  fact  that  the  drawer  of  a  draft  is  insolvent  is  no  excuse  for  the 
failure  of  the  collecting  agent  to  give  the  indorsee  notice  of  the  pre- 
sentment and  nonacceptance  of  the  draft  by  the  drawee,    p.  83. 

Same. — Drafts. — Insolvency  of  Draiver. — An  answer  to  a  complaint 
in  an  action  against  a  collecting  agent  for  damages  for  failure  of 
such  agent  to  present  a  draft  sent  by  plaintiff  for  collection,  and  to 
give  plaintiff  notice  of  the,  nonacceptance  thereof,  which  alleges 
that  the  drawer  was  insolvent  at  the  time  the  draft  was  drawn 
would  not  constitute  a  defense  to  such  action,  as  insolvency  does 
not  mean  a  total  want  of  property,    pp.  83,  84. 

Same. — Action  for  Dajnages  Against  Collecting  Agent. — Pleading. — 
Answer. — No  error  was  committed  in  sustaining  a  demurrer  to  an 
answer  to  a  complaint  in  an  action  for  negligence  in  presenting  a 
draft  for  acceptance  which  did  not  deny  any  of  the  allegations  of 
the  complaint  but  merely  pleaded  facts  in  mitigation  of  damages,  as 
the  facts  so  pleaded  were  admissible  under  the  general  denial. 
pp.  84,  85. 

Evidence. — When  Not  in  Record. — ^Where  the  evidence  is  not  in  the 
record  it  will  be  presumed  that  the  judgment  is  sustained  by  the 
evidence,    p.  85. 

From  the  Dearborn  Circuit  Court.     Affirmed. 

Oivan  &  Oivan  and  Warren  N.  Hauck,  for  ap- 
pellant. 

George  M.  Roberts^  Charles  W.  Stapp  and  Bennett 
&  Davidson^  for  appellee. 

CoMSTOCK,  J.— This  action  was  begun  in  the  court 
below  by  the  appellee  bank  to  recover  from  the  appel- 
lant bank  damages  for  the  failure  of  appellant  to 
perform  properly  its  duty  as  collecting  agent  of  the 
appellee  in  the  collection  of  a  draft.  A  general  denial 
and  six  special  paragraphs  of  answer  were  filed,  to 
each  of  which  special  answers  appellee's  demurrer 
was  sustained.  The  cause  went  to  trial  upon  the 
complaint  and  the  general  denial,  resulting  in  a  ver- 
dict and  judgment  for  appellee,  from  which  judgment 
appellant  has  appealed  to  this  court,  assigning  as  its 
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alleged  errors  the  ruling  of  the  court  in  overruling  its 
demurrer  to  the  complaint,  and  the  sustaining  of.  ap- 
pellee's demurrer  to  the  second,  third,'  fourth,  fiith;^' 
sixth  and  seventh  paragraphs  of  answer.  The  com- 
plaint, which  is  in  one  paragraph,  omitting  the  formal 
part  is  in  substance,  as  follows:  The  appellee,  a  na- 
tional bank  of  Greensburg,  Ind.,  on  the  29th  day  of 
July,  1895,  became  the  purchaser  and  indorsee  from 
H.  C.  Stockman,  of  that  city,  of  a  sight  draft  for 
1500.00  drawn  by  him  on  that  day  on  the  G.  Y.  Roots, 
Company,  of  Lawrenceburg,  Indiana,  and  made  pay- 
able to  his  own  order  (setting  out  the  draft  and  In- 
dorsements), the  appellee  paying  therefor  $500.00,  and 
on  the  same  day  forwarded  it  to  appellant  bank,  at 
Lawrenceburg,  Indiana,  for  collection.  Appellant 
bank  received  said  draft  on  said  day,  and,  for  a  valu- 
able consideration,  then  undertook,  as  required  by  the 
law  merchant  and  custom  of  banks,  duly  and  prompt- 
ly to  present  said  draft  to  the  Q.  Y.  Roots  Com- 
pany for  acceptance,  and  give  or  cause  to  be  given 
due  notice  of  nonacceptance  to  appellee  in  case  of 
said  company's  refusal  to  accept,  and,  in  case  of  ac- 
ceptance to  present  said  draft  upon  the  last  day  of 
grace,  and  demand  payment  thereof,  and,  if  payment 
was  refused,  to  give  to  the  appellee  due  notice  of  such 
nonpayment,  and  to  cause  all  necessary  protest  to  be 
made  and  steps  to  be  taken  to  bind  fully  the  drawer  of 
said  draft,  to  protect  this  appellee  as  indorsee  thereof, 
and  then  undertook  to  collect  such  draft  for  appellee, 
and  use  all  due  and  proper  diligence  to  make  such 
presentation  for  acceptance,  and  in  taking  such  other 
requisite  steps  required  by  the  law  merchant  and  cus- 
tom of  banks.  The  appellant  did  not  at  any  time 
present  said  draft  to  the  G.  Y.  Roots  Company  for 
acceptance,  and  did  not  present  said  draft  for 
collection,  or  demand  of  said  company  the  payment 
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thereof  until  the  6th  day  of  August,  1895,  when  appel- 
lant presented  said  draft  to  the  said  Q.  Y.  Roots  Com- 
pany at  its  office,  at  said  city  of.Lawrenceburg,  and 
demanded  payment  thereof,  and  payment  thereof  was 
refused;  whereas  appeUant  could  and  should  have 
presented  said  draft  to  the  said  the  Q.  Y.  Roots  Com- 
pany for  acceptance  on  the  30th  day  of  July,  1895, 
and  in  case  acceptance  was  refused,  could  and  should 
have  caused  notice  thereof  to  have  been  mailed  to 
appellee,  which  would  have  reached  it  July  31,  1895; 
and  in  case  said  draft  was  accepted,  appellant  could 
and  should  have  presented  such  draft  for  payment 
on  the  second  day  of  August,  1895,  and,  if  payment 
refused,  could  and  should  have  caused  notice  thereof 
to  have  been  mailed  to  appellee  on  the  same  day,  which 
notice  thereof  would  have  reached  appellee  on  or  be 
fore  August  3,  1^95,  all  of  which  would  have  been 
according  to  the  law  merchant  and  custom  among 
banks.  From  the  time  said  draft  was  drawn  until 
the  6th  day  of  August,  1895,  said  the  G.  Y.  Roots 
Company  continued  its  business  at  said  city  of  Law- 
renceburg,  continued  to  pay  its  bills  and  debts,  and 
was  present  at  its  office  at  said  city,  through  its  offi- 
cers and  agents,  all  of  said  time;  and,  that  on  said 
last-named  date  it  became  hopelessly  insolvent,  arid 
made  a  general  assignment  to  Edwin  M.  Lee  of  all 
its  property  in  trust  for  its  creditors.  Appellant 
caused  said  draft  to  be  protested  for  nonpayment  by 
notary  public  on  the  6th  day  of  August,  1895,  and 
caused  notice  of  said  protest  to  be  mailed  to  appellee 
on  said  day,  which  did  not  reach  appellee  until  August 
8, 1895,  at  which  time  said  H.  C.  Stockman,  drawer  of 
the  draft,  had  become  insolvent,  unable  to  pay  his 
debts,  and  on  said  day  made  a  general  assignment  of 
all  his  property  in  trust  for  the  benefit  of  his  creditors. 
From  the  time  said  draft  was  drawn  continuously 
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until  the  7th  day  of  August,  1895,  said  Stockman 
continued  in  business  at  said  city  of  Greensburg,  of 
reputable  credit,  and  continued  to  pay  all  bills  and 
demands  against  him  presented,  up  to  and  including 
the  7th  day  of  August,  1895.  Appellant  failed  to  pro- 
cure said  draft  to  be  accepted  at  any  time,  and  at  all 
times  failed  to  give  or  cause  to  be  given  any  notice  to 
appellee  of  nonacceptance  of  said  draft,  if  there  was 
any  such  nonacceptance,  and  failed  to  cause  said  draft 
to  be  protested  for  nonacceptance,  and  did  not  give 
or  cause  to  be  given  to  appellee  any  notice  whatever 
relative  to  said  draft,  or  of  any  refusal  or  failure  of 
acceptance  or  payment  thereof  until  the  notice  of 
protest  for  nonpayment,  before  stated.  After  the  pro- 
test of  said  draft,  the  same  was  returned  by  the  appel- 
lant to  the  appellee  and  by  the  latter  presented  to  said 
Stockman  and  payment  demanded,  and  said  Stock- 
man failed  and  refused  to  pay  the  whole  or  any  part 
of  said  draft,  and  still  so  fails  and  refuses.  By  reason 
of  the  premises,  the  appellant  became  liable  to  appel- 
lee for  the  damages  by  it  sustained,  and  that  appellee 
sustained  damages  by  reason  of  such  failure  and 
neglect  in  the  sum  of  $550.00,  and  asking  judgment 
for  that  sum  and  all  proper  relief. 

Appellant  insists  that  the  complaint  is  not  suffi- 
cient, because  of  its  failure  to  allege  that  the  drawer 
of  the  draft,  at  the  date  he  drew  it,  had  money,  funds, 
or  property  in  the  possession  of  the  drawee,  or  that 
he  had  an  arrangement  with  the  drawee  to  pay  the 
same,  or  any  reasonable  expectation  that  the  clraft 
would  be  honored  when  presented,  or  that  the  drawee 
was  indebted  to  the  drawer;  that  if  the  drawer  had  no 
means  or  money  in  the  possession  or  control  of  the 
drawee,  he  had  no  reasonable  expectation  that  the 
draft  would  be  accepted  or  paid,  and  that  the  failure 
to  present  the  same  was  not  necessary,  because  ap- 
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pellee  could,  notwithstanding  such  failure,  maintain 
an  action  on  said  draft  against  the  drawer,  and  that 
he  was  not  released  from  his  liability  thereon;  that 
his  liability  was  fixed  without  presentation  and  no- 
tice. Culver  V.  Marks,  122  Ind.  554,  17  Am.  St.  377. 
In  the  case  cited  suit  was  brought  by  drawee  against 
the  representative  pf  the  drawer.  In  the  cause  before 
us  the  action  is  brought  by  the  indorsee  for  a  valuable 
consideration  and  forwarded  to  appellant  for  collec- 
tion. Appellee  was  not  bound  to  inquire  whether 
the  drawer  had  the  right  to  draw,  whether  he  ex- 
pected it  to  be  paid,  or  whether  he  had  funds  in  his 
hands  or  under  the  control  of  the  drawee.  Appellee 
is  presumed  to  be  a  bona  fide  indorsee,  and,  when  ap- 
pellant undertook  the  collection,  it  owed  appellee  the 
duty  of  taking  proper  steps  for  its  collection.  That 
duty  grew  out  of  the  relation  between  the  owner  of 
the  draft  and  the  bank  to  which  it  was  sent  for  collec- 
tion. The  complaint  is  for  the  negligence  of  the  col- 
lecting bank,  as  the  agent  of  the  indorsee,  in  failing 
to  take  the  steps  required  by  the  law  merchant  and 
the  custom  of  banks.  The  draft,  being  a  sight  draft, 
required  an  acceptance  to  fix  the  date  of  its  maturity, 
and,  if.  accepted,  required  its  presentation  for  pay- 
ment the  third  day  of  grace.  The  complaint  alleges 
that  the  draft  was  received  by  appellant  bank  on  July 
29,  1896.  The  drawee  was  in  business,  and  had  an 
oflSce,  agent  and  manager  in  the  same  town  with  ap- 
pellant. It  should  have  presented  the  draft  on  the 
same  dav,  or  on  the  next  dav  after  it  was  received. 
Parker  v.  Reddick,  65  Miss.  242 ,  7  Am.  St.  646,  3  South. 
575;  Diimont  v.  Pope,  7  Blackf.  367;  Daniel  on  Negoti- 
able Instruments,  vol.  1,  sections  327,  454,  467,  476, 
600;  Orange  v.  Retgh,  93  Wis.  552,  67  N.  W.  1130; 
Sehr.  Collins,  55  Mo.  App.  55;  First  Nat'l  Bank  v. 
Miller,  37  Neb.  500,  55  N.  W.  1064,  40  Am.  St.  499; 
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section  7528,  Burns'  R.  S.  1894;  Byles  on  Bills,  pp. 
299,  300;  1  Waites'  Actions  and  Defenses  619. 

Appellant's  learned  counsel  further  urge  that  the 
allegation  of  the  complaint  that  the  drawee  remained 
in  reputable  credit,  and  continued  to  do  business  up 
to  and  including  the  7th  day  of  August,  1895,  is  not 
sulBficient  to  warrant  the  conclusion  that  he  was  sol- 
vent and  able  to  pay  said  draft;  that  he  might  have 
had  reputable  credit,  and  yet  lack  solvency,  and  not 
be  able  to  pay  the  draft  upon  the  failure  of  the  Roots 
Company  to  accept  or  to  pay  the  same.  Citing  West 
V.  St.  Paul  Natn  Bank,  54  Minn.  466,  56  N.  W.  54.  We 
find  nothing  in  this  case  to  support  appellant's  posi- 
tion. The  foregoing  are  the  only  reasons  urged  in 
support  of  this  assignment  of  error.  The  court  prop- 
erly overruled  the  demurrer  to  the  complaint. 

The  second  paragraph  of  answer  alleges  that,  when 
Stockman  drew  said  draft,  he  had  no  money  or  prop- 
erty in  the  hands  of  Roots  Company  belonging  to  him 
or  in  which  he  had  any  interest,  nor  had  he  reasonable 
ground  to  expect  that  the  drawee  would  accept  and 
pay  the  same,  which  plaintiff  at  the  time  well  knew, 
and  that  said  Stockman  at  the  time  he  drew  said  draft 
was  indebted  to  said  Roots  Company  in  excess  of 
f3,000.00,  which  was  due  and  unpaid,  all  of  which  was 
known  to  the  plaintiff  at  the  time  of  the  alleged 
purchase.  This  answer  attempts  to  plead  that  the 
drawer  had  no  right  to  draw  the  draft,  and  that  appel- 
lee, at  the  time  it  took  it  knew  this  fact.  The  facts 
alleged  do  not  show  a  want  of  right  to  draw.  These 
averments  do  not  show  that  the  indorsee  would  not 
have  the  right  to  presume  that  the  drawee  would 
accept  the  draft  for  accommodation;  it  does  not  show 
that  the  indorsee  did  not  have  the  right  to  presume 
that  the  drawer  would  place  funds  in  the  hands  of  the 
drawee.     Thev  do    not    negative    the    fact  that  the 
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drawer  intended  to,  and  did  afterwards,  place  funds 
in  the  hands  of  the  bank  to  meet  the  draft  at  maturity. 
The  knowledge  brought  home  to  the  indorsee  at  the 
time  of  purchase  of  the  draft  was  a  knowledge  of  the 
circumstances  then  existing.  It  was  not  bound  to 
assume  that  no  arrangement  for  its  acceptance  would 
thereafter  be  made.  No  fraud  on  the  part  of  the  ap- 
pellee is  alleged,  nor  that  the  draft  was  drawn  at  the 
instance  of  appellee.  The  action  being  by  an  in- 
dorsee, the  presumption  of  good  faith  must  be  in- 
dulged in  its  favor,  and  facts  must  be  brought  to  its 
knowledge  showing  an  absolute  want  in  the  drawee 
of  the  right  to  draw.  The  answer  should  have  stated 
not  only  that  the  drawer  had  no  funds  in  the  hands 
of  the  drawee,  but  that  there  was  no  agreement  or 
obligation  of  drawee  to  accept  or  pay  the  same,  and 
that  it  was  drawn  without  the  intention  on  the  part 
of  the  drawer  thereafter  to  place  funds  in  the  hands 
of  the  drawee  for  such  purpose,  and  that  appellee  had 
notice  of  such  facts.  Even  if  the  indorsee  knows  at 
the  time  that  there  are  no  funds  ot  reasonable  ground 
on  the  part  of  the  drawer  to  believe  that  the  draft 
would  be  accepted  or  paid,  he  has  the  right  to  presume 
that  such  provision  of  funds  will  be  made.  There  is 
no  allegation  that  the  drawer  did  not  in  fact  provide 
such  funds.  To  deprive  an  indorsee  of  his  usual 
rights  to  notice  of  dishonor,  facts  showing  fraud  upon 
his  part  must  be  alleged.  Daniels  on  Negotiable  In- 
struments, vol.  2,  section  1083;  Farmers'  Bank  v.  Van- 
meter,  4  Rand.  (Va.)  553;  Foster  v.  Parker.  2  C.  P. 
Div.  18. 

The  third  paragraph  of  answer  is  substantially  like 
the  second,  with  the  addition  of  the  averment  that  the 
indorsement  of  the  draft  to  appellee  was  in  payment 
of  an  antecedent  debt,  and  was  not,  therefore,  a  pur- 
chase for  a  valuable  consideration.     In  Stranghan  v. 
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Fairchildy  80  Ind.  598,  it  is  held  that  the  payment  of 
an  antecedent  debt  is  sufficient  to  make  the  indorsee 
of  the  bill  of  exchange  a  bona  fide  purchaser. 

The  fourth  paragraph  of  answer  admits  that  the 
plaintiff  and  defendant  had  been  corporations  organ- 
ized and  doing  business  at  the  places  as  alleged  in  the 
complaint;  that  for  more  than  a  year  and  a  half  prior 
to  the  29th  day  of  July,  1895,  plaintiff  each  week  sent 
divers  drafts  drawn  by  said  Btockman  and  other 
parties  upon  the  said  Boots  Company  for  collection  to 
defendant;  that  upon  receipt  of  each  of  said  drafts 
including  the  one  described  in  the  complaint,  the  de- 
fendant immediately  gave  notice  to  the  Roots  Com- 
pany that  it  held  the  same  for  collection;  that  during 
said  time  no  drafts  or  notes  whatever,  sent  by  plaintiff 
to  defendant  for  collection  against  said  Roots  Com- 
pany, were  ever  presented  for  acceptance  or  payment, 
and  notice  given  plaintiff  (unless  defendant  was  in- 
structed so  to  do)  for  nonacceptance  or  nonpayment, 
but  that  the  same  were  held  by  defendant  until  paid 
by  Roots  Company,'  ranging  any  time  from  four  to 
thirty  days  from  receipt  of  each  collection  and  after 
it  was  due  and  payable,  and  that  the  account  of  each 
collection  as  soon  as  made  by  defendant,  was  for- 
warded to  and  received  by  plaintiff,  and  no  objection 
made  to  the  delay  in  making  each  collection  or  failure 
to  give  notice  to  plaintiff  of  any  collection  paper  on 
account  of  nonacceptance  or  nonpayment;  and  that 
on  July  29,  1895,  when  the  defendant  received  the 
draft  mentioned  in  the  complaint,  it  proceeded  upon 
the  same  course  as  in  former  cases  (having  received  no 
different  instructions),  and  held  the  same  in  good 
faith,  believing  it  would  be  paid  as  all  others  had  been 
by  said  Roots  Company;  that  plaintiff  well  knew  that 
it  was  the  custom  of  the  defendant  to  hold  all  paper 
against  Roots  Company  sent  by  plaintiff  for  collection 
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without  notice  to  plaintiff  of  nonacceptance  or  non- 
payment, in  which  custom  plaintiff  acquiesced.  This 
paragraph  pleads  a  custom  of  appellant  and  appellee 
applicable  only  to  paper  sent  by  appellee  against  said 
Boots  Company.  It  is  too  limited  to  control  positive 
requirements  of  law.  Usage  can  only  regulate  the 
manner  of  the  performance  of  required  acts;  it  cannot 
excuse  nonperformance.  Adams  v.  Otterback,  15  How. 
639;  27  Am.  and  Eng.  Ency.  of  Law,  782;  Woodruff  v. 
Merchants^  Bank,  25  Wend.  673;  Morse  on  Banks  and 
Banking,  section  224.  This  paragraph  contains  no 
averment  that  appellee  constituted  appellant  its  con- 
tinuing agent.  The  agency  for  the  collection  of  each 
claim  was  an  independent  transaction,  requiring 
corresponding  duties.  It  appears  that  in  all  former 
cases  collections  were  made  and  remitted.  There 
was  therefore  no  occasion  to  complain  that  there  was 
any  loss..  There  is  no  averment  that  appellee  knew 
that  prior  claims  had  not  been  presented  for  accept- 
ance. A  party  may  not  by  negligence  make  a  custom 
to  exempt  him  from  liability  on  account  «of  such  negli- 
gence. 

The  fifth  paragraph  alleges  that  plaintiff,  in  consid- 
eration that  Boots  Company  would  pay  all  collection 
charges,  etc.,  upon  all  drafts,  etc.,  sent  by  defendant 
for  collection  against  Boots  Company,  agreed  that  no 
such  collection  papers  should  be  presented  and  notice 
given  to  said  plaintiff  of  nonacceptance  or  nonpay- 
ment, and  that  the  collection  and  nonpayment 
thereof  might  be  delayed  and  held  a  reasonable  time 
by  said  defendant,  which  was  done  with  the  draft  in 
suit.  This  answer  is  contradictory  in  its  averments. 
It  admits  that,  under  the  agreement  mentioned,  notes 
and  drafts  were  to  be  sent  for  collection;  that  thev 
were  not  to  be  presented,  and  notice  of  nonacceptance 
and  nonpayment  was  not  to  be  given.     It  further 
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avers  that  collections  might.be  held  a  reasonable  time 
by  the  defendant.  If  the  pleader  means  by  reason- 
able time  the  time  fixed  by  law  merchant  and  custom 
of  banks,  there  was  in  this  instance  a  departure  from 
the  agreement,  for  that  law  requires  that  when  the 
collection  agent  and  the  drawee  are  residents  of  the 
same  town,  the  presentment  for  acceptance  should  be 
not  later  than  the  day  after  it  is  received.  The  com- 
plaint avers  that  it  was  not  presented  for  acceptance 
at  any  time.  The  matter  w^as  clearly  provable  under 
the  general  denial,  because  the  complaint  avers  that 
appellant  received  the  draft  for  collection,  and  under- 
took as  required  by  law  merchant  and  custom  of 
banks,  promptly  to  present  said  draft  to  said  Roots 
Company  for  acceptance,  and  give  notice  of  nonac- 
ceptance,  etc,  and  cause  all  proper  steps  to  be  taken, 
etc. 

The  sixth  paragraph  alleges  that  prior  to.  July  29, 
1895,  plaintiff  entered  into  an  agreement  with  E.  D 
Moore,  vice  president  of  Roots  Company,  who  was 
also  president  of  said  defendant  bank,  that  in  consid- 
eration that  said  Roots  Company  would  pay  plaintiff 
interest  on  all  drafts  sent  by  plaintiff  to  defendant 
directed  to  Roots  Company,  from  the  time  drafts  were 
received  by  said  defendant  until  paid,  and  all  charges 
for  fcollecting  said  drafts,  defendant  might  hold  said 
drafts  a  reasonable  time  without  notice  of  nonaccept- 
ance  or  nonpayment;  that,  in  consideration  of  said 
agreement,  defendant  held  drafts  a  reasonable  time 
for  payment,  without  notice  to  plaintiff  of  nonaccept- 
ance  and  nonpayment,  and  the  Roots  Company  paid 
defendant  all  collection  charges  and  said  holding  of 
said  draft  was  ratified  by  plaintiff;  that  the  defendant 
held  the  draft  in  suit  as  it  had  held  all  previous  drafts 
sent  by  plaintiff  on  Roots  Company  a  reasonable  time 
for  payment  and,  while  holding  said  draft,  said  Roots 
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Company  failed ;  that,  during  tlie  time  said  draft  was 
so  held,  defendant  had  no  knowledge  that  said  Roots 
Company  was  in  embarrassed  circumstances,  but  be- 
lieved said  company  was  solvent  until  it  made  an  as- 
signment, on  the  Gth  of  August,  1895.  This  para- 
graph, like  the  fifth,  states  no  time  for  which  the 
plaintiff  was  to  be  allowed  to  hold  draft  without 
notice  of  nonacceptance  or  nonpayment.  The  expres- 
sion, "reasonable  time,"  must  therefore  be  inter- 
preted by  the  rules  of  the  law  merchant  and  the  cus- 
tom of  banks.  Ignorance  of  the  insolvent  condition 
of  the  drawee  would  not  excuse  appellants'  negli- 
gence. This  paragraph  alleges,  also,  that  said  Roots 
Company  did  not  continue  in  business  and  pay  its  bills 
to  the  day  of  its  assignment,  on  August  6,  1895,  and 
that  the  drawer,  Stockman,  did  not  continue  in  busi- 
ness and  of  reputable  credit,  and  to  pay  his  bills  up 
to  August  8,  1895,  when  he  made  an  assignment. 
These  allegations  are  but  a  denial  of  those  to  the  con- 
trary in  the  complaint.  Omitting  these  special  deni- 
als, this  answer  presents  the  question  whether  mere 
insolvency  of  the  drawer  is  a  suflScient  answer  to 
show  that  the  indorsee  of  such  drawer  would  not  be 
damaged  by  the  negligence  of  his  collecting  agent  in 
not  duly  presenting  and  giving  notice.  It  presents 
further  questions  whether  or  not  the  -  fact  that  a 
drawer  is  without  funds  in  drawee's  hands,  or  ai^y 
right  so  to  draw,  and  who  for  that  reason  remains 
liable  unto  indorsee,  or  subsequent  holders  with- 
out presentment,  demand,  or  notice,  so  that  an 
indorsee's  right  of  recourse  is  still  preserved  against 
such  drawer,  is  a  suflBcient  defense  to  an  action 
for  negligence  in  failing  to  make  such  present- 
ment, etc.  Where  a  drawer  who  is  and  remains 
solvent,    draws   a    draft,    without     funds   or   righl. 
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and  under  such  circumstances  as  that  his  liability 
and  right  of  recourse  on  him  is  preserved  to  his 
indorsee  without  presentment,  demand,  or  notice, 
and  where,  by  reason  of  such  drawer  remaining  sol- 
vent, no  particular  advantage  would  be  gained  by 
indorsee  receiving  prompt  notice,  then,  in  such  case 
the  delay  of  his  collecting  agent  bould  do  such  in- 
dorsee no  harm,  and  said  agent  would  therefore  not  be 
liable  for  such  negligence  beyond  mere  nominal 
damages. 

It  is'  also  the  law  that  although  the  drawer  by 
reason  of  his  want  of  funds  and  want  of  right  to 
draw,  remains  liable  on  his  indorsement  without  pre- 
sentment, demand,  or  notice,  and  the  indorsee's  right 
of  recourse  still  exists,  yet  there  is  still  a  liability  of 
the  negligent  collection  agent  because  of  the  fact  that 
by  his  neglecting  to  present  for  acceptance,  etc.,  and 
give  notice,  he  has  deprived  indorsee  of  the  prompt 
notice  which  would  or  might  have  enabled  him  to 
have  prompt  recourse  on  the  indorser,  thus  giving  him 
an  opportunity  or  chance  to  have  obtained  payment  or 
security  from  his  immediate  indorser  before  such  in- 
dorser's  failure,  assignment,  or  bankruptcy. 

In  Chitty  on  Bills  (12  Am.  ed.),  ♦33o/it  is  said: 
"The  death,  bankruptcy,  or  known  insolvency  of  the 
drawee  or  his  being  in  prison  constitute  no  excuses, 
either  at  law  or  in  equity,  for  the  neglect  to  give  due 
notice  of  nonacceptance  or  nonpayment,  because 
many  means  may  remain  of  obtaining  payment-  by 
the  assistance  of  friends  or  otherwise,  of  which  it  is 
reasonable  that  the  drawer  and  indorsers  should  have 
the  opportunity  of  availing  themselves,  and  it  is  not 
competent  to  the  holders  to  show  that  the  delay  in 
giving  notice  has  not  in  fact  been  prejudicial." 

In  Allen  v.  Sui/dnm,  20  Wend.  320,  in  which  the 
questions  here  involved  are  so  ably  discussed  and 
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many  authorities  cited,  it  is  held  that  an  agei^t  re- 
ceiving for  collection  before  maturity  a  bill  payable 
on  a  particular  day  after  date  is  held  to  strict  vigil- 
ance in  making  presentment  for  acceptance;  that,,  if 
the  debt  is  lost  through  his  negligence,  the  measure 
of  damages  is  prima  facie  the  amount  of  the  bill;  that 
the  defendant  is  at  liberty  to  show  circumstances  to. 
reduce  the  recovery  to  a  nominal  amount.  See,  also, 
Daniel  on  Negotiable  Instruments,  sections  1171-1172. 

The  law  does  not  permit  the  collecting  agent  to 
decide  in  advance  that,  because  the  drawer  may  have 
in  fact  been  insolvent,  that  therefore  the  indorsee, 
from  pursuit  of  his  rights  of  recourse,  would  not  have 
availed.  If  the  collecting  agent  fails  to  give  his  prin- 
cipal and  indorsee  the  benefit  of  such  choice  he  is 
liable.  Tyson  v.  State  Bank,  6  Blackf.  225;  American 
Express  Co.  v.  Haire,  21  Ind.  4;  Chapman  v.  McCrea, 
63  Ind.  360 ;  Exchange  NaVl  Bank  v.  Third  NaVl  Bank, 
112  U.  S.  276;  Daniel  on  Negotiable  Instruments,  sec- 
tion 329. 

The  insolvency  of  the  drawer  would  not  necessarily 
have  prevented  the  collection  from  the  drawer.  In- 
solvency does  not  mean  a  total  want  of  property.  The 
insolvent  debtor  may  yet  have  means  to  secure  or  pay 
the  diligent  creditor.  The  answer  does  not  negative 
the  possibility  that  the  drawer  might  have  secured 
the  assistance  of  friends,  or  have  himself  secured  the 
appellee.  The  presumption  is  that  he  was  not  "finan- 
cially able  to  raise  the  money,  means,  or  credit  to  pay 
said  draft,'^  etc. ;  "that  he  was  without  credit  or  means 
with  which  to  pay  the  owner  of  said  draft."  He  still 
may  have  had  property  with  which  he  could  have  se- 
cured the  draft,  or  friends  who  would  have  come  to  his 
relief,  or  even  money  with  which  to  pay  a  part  of  the 
draft,  so  far  as  anything  appears  from  this  answer. 
Many  business  men,  when  unable  longer  to  meet  the 
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demands  against  them,  are,  through  the  assistance  of 
friends  enabled  to  pay  their  debts  for  many  months 
after  they  have  been  insolvent.  This  paragraph  of 
answer  does  not  undertake  to  show  that  appellee  did 
not  have  a  right  of  action  at  the  time  he  commenced 
suit.  The  negligence  of  appellant  is  not  denied  or 
excused.  That  appellee  was  a  purchaser  for  value 
is  not  denied.  There  is-  no  showing  of  any  agree- 
ment excusing  appellant  from  performance  of  its 
duty.  It  concludes:  "Wherefore  said  defendant  says 
it  is  not  liable  as  alleged  in  plaintiff's  complaint,  but, 
if  at  all,  only  for  nominal  damages."  We  think  it 
may  be  fairly  construed  as  plead  only  to  the  amount 
of  damages  recoverable,  and,  as  such,  if  it  con- 
tained a  good  defense  to  reduce  the  damages  to  a 
nominal  sum,  was  admissible  under  the  general  de- 
nial. In  the  First  National  Bank  v.  Fourth  National 
Bank,  77  N.  Y.  320,  a  case  cited  by  appellant,  the  court 
said:  "In  Bank  of  Scotland  v.  Hamilton,  cited  in  Al- 
len V.  Suydam,  where  the  agent  by  his  negligence  in 
not  sooner  presenting  the  bill  for  acceptance,  became 
prima  facie  liable  for  the  whole  amount  thereof,  he 
was  allowed  in  mitigation  of  damages  a  dividend 
which  his  principal  would  be  entitled  to  out  of  the 
drawer's  assets  in  bankruptcy."  In  the  trial  of  this 
cause  below,  appellant  could  have  shown  in  mitiga- 
tion, under  its  general  denial,  that  the  appellee, 
though  not  having  a  timely  recourse  on  the  drawer  to 
which  it  was  entitled,  yet  in  fact  did  have  an  ultimate 
recourse,  which  would  have  realized  a  dividend  from 
the  drawer's  assigned  property  in  the  hands  of  the 
drawer's  assignee,  and  could  have  reduced  or  miti- 
gated the  damages  to  that  extent. 

"In  all  these  cases,  the  negligence  of  the  agent 
being  established,  it  is  a  question  of  damages,  and  the 
agent  may  show,  notwithstanding  his  fault,  that  his 


NOVEMBER  TERM,  1897— Vol.  19.  85 

Citizens  Nat'l  Bank,  etc.,  v.  Third  Nat'l  Bank,  etc. 

principal  has  suffered  no  damages,  and  the  recovery 
can  then  be  for  nominal  damages  only.  He  may 
show,  in  reduction  of  the  damages,  that  if  he  had  used 
the  greatest  diligence  the  bill  would  not  have  been 
accepted  or  paid,  or  that  his  principal  holds  collater- 
als, or  has  an  effectual  remedy  against  the  parties  to 
the  bill."  First  NaVl  Bank  v.  Fourth  Nafl  Bank, 
supra.  In  this  view  there  was  no  error  in  sustaining 
the  demurrer.  Reagan  v.  Long^s  Administratrix^  21  Ind. 
264;  Smith  v.  Usher,  23  Ind.  500. 

The  complaint  avers  that  the  indorser  continued  in 
business,  and  was  of  reputable  credit,  and  paid  his 
bills,  up  to  the  7th  of  August,  and  that  after  the  draft 
was  returned,  it  was  presented  to  the  drawer,  pay- 
ment demanded  of  him,  and  refused.  The  complaint 
showed  a  right  to  substantial  damages,  and,  as  the 
evidence  is  not  in  the  record,  it  must  be  presumed  that 
the  judgment  was  right  on  the  evidence.  Elliott's 
App.  Proc,  sections  709-725,  inclusive;  Wharton  v. 
Wilson,  60  Ind.  591. 

The  insufficiency  of  the  special  paragraph  of  the 
answer  is  urged  by  appellee's  counsel,  upon  grounds 
other  than  tho.se  herein  referred  to,  but  we  do  not 
deem  it  necessary  to  consider  them.  We  have  not 
mentioned  all  the  authorities  referred  to  by  the 
learned  counsel  for  appellant,  but  they  are  not  in 
conflict  with  the  authorities  herein  cited.'  There  is  no 
error.     The  judgment  is  affirmed. 
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[No.  2,028.    Filed  January  18. 1898.] 

AonoN. — When  Debt  Not  Due,— Attachment— A  suit  for  a  debt  not 
due  at  the  commencement  of  the  action  is  permitted  bj  section  025, 
Bums'  R.  S.  1894  (918  Homers'  R.  S.  1897),  only  upon  the  condition 
that  one  or  more  of  specified  g^unds  of  attachment  be  shown  and 
maintained,    pp.  S7,  88, 

Pleading. — Landlord  and  Tenant, — Bents. — Attachment, — A  plain* 
tiff  cannot  complain  of  the  action  of  the  court  in  overruling  a 
demurrer  to  an  answer  to  a  complaint  for  rent,  directed  to  the 
portion  of  the  complaint  relating  to  the  rent  not  due  at  the  com- 
mencement of  the  action,  where  he  admitted  that  an  attachment 
proceeding  brought  by  him  for  such  rent  not  yet  due  could  not  be 
maintained,    p,  88. 

Landlord  and  Tenant. — Lease. — Covenant.— Where  a  lease  contains 
a  covenant  on  the  part  of  the  lessor  to  make  improvements  or 
repairs  upon  the  leased  premises,  and  there  has  been  a  breach  of 
the  covenant,  the  lessee  may  himself  make  the  improvements  and 
recover  the  expense  from  the  lessor,  or,  without  making  them,  he 
may  recover  from  the  lessor,  ordinarily,  an  amount  representing 
the  consequent  diminution  in  the  rental  value  of  the  leased  prop- 
erty,   pp.  88,  89. 

Samk — Lease. —  Counterclaim.— -  Failure  to  Repair. — Opinion  Evu 
deuce. —  Where  in  an  action  brought  against  a  lessee  for  rent 
defendant  files  a  counterclaim  alleging  the  failure  of  plaintiff  to 
make  repairs  to  the  leased  premises  as  contained  in  the  lease,  the 
admission  in  evidence  of  the  opinion  of  witnesses  as  to  the  amount 
of  damages  caused  by  failure  to  make  such  repairs  is  reversible 
error,    pp.  88,  89, 

From  the  Monroe  Circuit  Court.    Reversed. 
Duncan  &  Batman  and  W,  H,  Easty  for  appellant. 
East  &  Miller^  for  appellee. 

Black,  J. — Appellant  sued  appellee  for  the  recov- 
ery of  rent,  the  complaint  showing  that  a  certain  por- 
tion of  the  amount  claimed  was  due  at  the  commence- 
ment of  the  action,  and  that  the  remainder  thereof 
was  not  then  due.  There  were  proceedings  in  attach- 
ment, the  complaint  stating  statutory  grounds  there- 
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for  and  being  verified.  The  appellee  answered 
specially  as  to  the  attachment,  and  filed  three  para- 
graphs of  answer  to  the  complaint  for  rent,  numbered 
two,  three,  and  four. 

The  appellant  wholly  failed  to  sustain  the  attach- 
ment, concerning  which  it  is  said  in  the  brief  for  the 
appellant,  "It  is  but  fair  to  state,  at  the  outset,  that 
the  special  verdict  wholly  fails  to  show  any  grounds 
for  attachment,  so  that  branch  of  the  case  had  as  .well 
be  dismissed  from  consideration."  Demurrers  to  the 
paragraphs  of  answer  numbered  three  and  four  were 
overruled. 

One  objection  urged  in  argument  to  the  third  para- 
graph, and  the  only  one  made  to  the  fourth,  related 
to  the  failure  to  file  therewith  a  written  instrument, 
or  copy  thereof,  as  an  exhibit;  but  this  objection  has 
been  met  by  supplying  the  missing  exhibit  by  certi- 
orari. The  only  other  objection  preferred  against  the 
third  paragraph  of  answer  seems  to  be  made  without 
properly  observing  that  it  was  not  directed  against 
the  entire  claim  for  rent  set  up  in  the  complaint,  but 
was  expressly  limited  to  the  portion  of  the  complaint 
relating  to  rent  not  due  at  the  commencement  of  the 
action,  and  in  it  the  appellee  sought  to  confine  the 
recovery  against  her  to  the  rent  then  due. 

Our  statute  relating  to  the  subject  of  attachment 
provides  (section  925,  Burns'  R.  S.  1894,  913,  Horner's 
R.  S.  1897),  that  for  certain  causes  the  plaintiff  shall 
be  entitled  to  an  attachment,  whether  his  cause  of 
action  be  due  or  not.  The  suit  could  not  be  main- 
tained for  the  alleged  indebtedness,  shown  by  the  com- 
plaint to  be  not  due,  if  there  were  not  a  subsisting 
concurrent  attachment  accompanying  the  action  for 
such  debt.  A  suit  for  a  debt  not  due  at  the  com- 
mencement of  the  action  is  permitted  by  the  statute 
only  upon  the  condition  that  one  or  more  of  certain 
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specified  grounds  of  attachment  be  shown  and  main- 
tained. See  Gowan  v.  Haiison,  55  Wis.  341,  13  N.  W. 
238. 

In  view  of  the  appellant's  expressed  contentment 
with  the  findings  in  the  special  verdict  relating  to  the 
attachment  proceedings,  he  could  not  claim  to  be 
harmed  by  the  overruling  of  his  demurrer  to  an 
answer  directed  solely  to  the  portion  of  his  complaint 
which  related  to  a  demand  that  could  not  be  upheld 
without  maintaining  his  attachment.  It  being  con- 
ceded that  no  ground  for  attachment  existed,  it  fol- 
lows that  there  could  be  no  recovery  in  this  case  upon 
a  demand  not  matured  at  the  commencement  of  the 
action.  While  it  is  not  pretended  that  there  could  be 
such  recovery,  and  the  third  paragraph  of  answer  is 
not  assailed  for  failure  to  state  a  sufficient  defense  as 
to  the  claim  for  rent  not  due,  it  is  attacked  upon  the 
alleged  reason  that  it  does  not  present  a  sufficient 
defense  to  the  claim  for  rent  due.  Such  objection, 
based  upon  a  misapprehension  of  the  purport  of  the 
answer,  is  not  well  taken. 

In  the  fourth  paragraph  of  answer  the  appellee  set 
up  by  way  of  counterclaim  the  failure  of  the  appellant 
to  perform  the  agreement  contained  in  the  lease,  that 
he  would  repair  the  leased  premises  by  papering  cer- 
tain rooms  and  by  putting  a  partition  in  the  dining 
room,  the  premises  being  let  and  used  as  a  hotel.  On 
the  trial,  the  husband  of  the  appellee,  testifying  as  a 
witness  in  her  behalf,  was  permitted,  over  the  appel- 
lant's objection,  to  answer  the  following  question: 
"You  may  state,  if  you  know,  what  Mrs.  Stockwell 
was  damaged  by  reason  of  the  failure  of  plaintiff  to 
make  said  improvements  mentioned  in  said  contract.^' 
The  witness  answered:  "Ten  dollars  per  day."  The  de- 
fendant, testifying  as  a  witness  in  her  own  behalf,  was 
permitted,  over  the  appellant's  objection,  to  answer  the 
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following  question:  "You  may  state  to  the  jury  what 
damage,  if  any,  you  sustained  by  reason  of  the  failure 
to  put  up  the  partition  and  to  paper  the  rooms."  The 
witness  answered:  "About  two  dollars  per  day." 

In  the  special  verdict  the  jury  awarded  to  the  appel- 
lee on  her  counterclaim  a  greater  amount  than  they 
awarded  to  the  appellant,  and  judgment  was  rendered 
accordfngly.  By  these  interrogatories  the  witnesses 
were  called  upon  to  state  their  opinions,  and  by  their 
answers  they  gave  their  widely  differing  conclusions 
upon  the  very  point  that  was  to  be  decided  by  the  jury. 

Where  the  lease  contains  a  covenant  on  the  part  of 
the  lessor  to  make  improvements  or  repairs  upon  the 
leased  premises,  and  there  has  been  a  breach  of  this 
covenant,  the  lessee  may  himself  make  the  improve- 
ments and  recover  the  expense  from  the  lessor,  or 
without  making  them  he  may  recover  from  the  lessor, 
ordinarily,  an  amount  representing  the  consequent 
diminution  in  the  rental  value  of  the  leased  property. 
See  Hopkins  v.  Ratliff,  115  Ind.  213;  McCoy  v.  Oldham^ 
1  Ind.  App.  372;  Taylor  v.  Lehman^  17  Ind.  App.  585. 

Elements  of  supposed  damage  may  have  formed 
the  basis  of  the  estimates  thus  given  by  these  wit- 
nesses, which  could  not  legitimately  be  considered  by 
the  jury,  and  which,  without  proof  of  their  existence 
as  facts,  and  though  not  in  themselves  considered  by 
the  jury,  would  enter  into  the  assessment  of  damages 
through  the  acceptance  by  the  jury  of  the  decision  of 
a  witness  upon  a  matter  which  was  within  the  prov- 
ince of  the  jury  alone  to  determine.  Because  of  the 
admission  of  this  evidence,  the  motion  for  a  new  trial 
should  have  been  sustained.  The  judgment  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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[No.  2,661.    Filed  January  18,  1898.] 

Appeal. —  Time  of  Taking. —  Under  the  provision  of  section  645, 
Bums'  R.  S.  1894  (688  Homers'  R  S.  1897),  the  record  in  an  appealed 
cause  and  the  errors  thereon  assigned  must  be  filed  in  the  appellate 
court  within  one  year  from  the  rendition  of  the  judgment,  where 
appellant  is  not  under  legal  disability,  and  the  time  begins  to  run 
from  the  rendition  of  the  judgment  and  not  its  entry. 

From  the^Marion  Superior  Court.     Appeal  dismissed, 

Oeorge  W.  Oalvin,  for  appellant 
Robert  Denny  and  Oeorge   W.  McDonaldy  for  ap- 
pellees. 

Henley,  J. — ^Appellee  moves  to  dismiss  the  appeal 
because  the  same  was  not  taken  within  one  year  from 
the  rendition  of  the  judgment  in  this  cause.  The  rec- 
ord shows  that  the  judgment  was  rendered  on  the 
11th  day  of  June,  1896,  and  that  the  cause  was  not 
filed  in  this  court  until  the  14th  day  of  December, 
1897;  more  than  eighteen  months  after  the  rendition 
of  the  judgment  from  which  this  appeal  is  prosecuted. 
The  statute  upon  this  subject  is  plain. 

"Appeals  in  all  cases  hereafter  tried  must  be  taken 
within  one  year  from  the  time  the  judgment  is  rend-, 
ered.  In  all  cases  heretofore  tried  they  must  be  taken 
within  one  year  from  the  time  this  act  takes  effect; 
but  the  time  allowed  the  appellant  by  the  preexisting 
law  shall  not  be  enlarged.  When  the  appellant  is 
under  legal  disabilities  at  the  time  the  judgment  is 
rendered,  he  may  have  his  appeal  at  any  time  within 
one  year  after  the  disability  is  removed.^'  Section  645, 
Burns'  R.  S.  1894  (633,  Horner's  R.  S.  1897). 

It  does  not  appear  that  the  appellant  in  this  cause 
was  under  any  legal  disability. 

Our  Supreme  Court  has  repeatedly  held,  that  when 
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an  applicant  is  not  under  a  legal  disability  that  the 
record  in  an  appealed  cause  must  be  filed  in  the  appel- 
late court  and  errors  must  be  assigned  within  one  year 
from  the  rendition  of  the  judgment,  and  that  the  time 
begins  to  run  from  the  rendition  of  the  judgment  and 
not  its  entry.  Anderson  v.  MitcJielly  58  Ind.  592;  Joyce 
V.  Dickey  J  104  Ind.  183;  Johnson  v.  St'ephensonj  104 
Ind.  368;  Bacon  v.  WithroWy  110  Ind.  94;  Lawrence 
V.  Woody  122  Ind.  452.  It  follows  from  what  we  have 
said  that  the  motion  to  dismiss  in  this  cause  will  have 
to  be  sustained.    Cause  dismissed. 


Trueblood  et  al.  v.  Shellhouse  et  al. 

[No.  2,287.    Filed  January  U,  1898.] 

IfBCHAino's  LiBN. — Assignment  by  Parol, — A  materialman's  lien  on 
a  dwelling  house  may  be  assigned  by  parol  as  the  assignment  of  the 
account  carries  with  it  the  lien  which  is  a  mere  incident  of  the  debt. 
p,  95. 

Same. — Notice.— Different  Claims,— A  single  notice  of  intention  to 
hold  a  mechanic's  lien  may  be  made  the  basis  of  acquiring  a  lien 
for  several  different  claims  held  by  one  assignee,    pp,  95,  96, 

Same. — Title  of  Real  Estate  to  which  Lien  Attaches. — A  mechanic's 
lien  attaches  to  whatever  interest  the  party  for  whose  use  the  goods 
were  furnished  had  at  the  time  of  their  delivery  or  w^ich  he  after- 
ward acquired,    pp.  96,  97, 

Sams. — Tacking'  Claims. — A  materialman  who  furnished  material 
used  in  the  construction  of  a  dwelling  house  to  a  contractor  and 
also  to  a  subcontractor  may  tack  the  claim  for  the  material  fur- 
nished the  former  to  that  of  the  latter,    p.  97. 

Bame. — Invalid  Items. — Fraud. — A  mere  mistake  as  to  some  of  the 
items  in  a  materialman's  claim,  in  the  absence  of  fraud,  will  not 
defeat  his  right  to  a  mechanic's  lien  for  other  items  therein  which 
were  valid  and  just,    pp,  97,  98. 

Sake. — Practice. — Variance, — The  assignment  of  a  mechanic's  lien 
alleged  to  have  been  made  by  parol  cannot  be  proved  to  have  been 
made  in  writing,    p.  98. 

Sajie. — Action  to  Foreclose. — Amendment  of  Complaint. — Discretion 
of  Court. — In  an  action  to  foreclose  a  mechanic's  lien  the  court 
may,  in  its  discretion,  permit  plaintiff,  after  the  year  in  which  such 
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action  can  be  brought  has  expired,  to  amend  his  complaint  so  as  to 
show  that  the  materials  were  furnished,  and  that  they  were  fur- 
nished for  a  particular  building,    p.  98. 

Mechanic's  Lien. — Action  to  Foreclose, — Amendment  of  Complaint, — 
In  a^  action  to  foreclose  a  mechanic's  lien  defendants  were  not 
harmed  by  the  action  of  the  court  in  permitting  plaintiff  to  amend 
his  complaint  after  the  issues  were  formed  and  the  evidence  heard, 
and  in  refusing  to  grant  defendants  time  to  prepare  and  file  a 
special  answer  where  the  court  offered  to  hear  any  evidence  in  con- 
tradiction of  such  amendments,    pp,  98,  99. 

Same. — Materialmen.-i-'Partnership, — Transfer  of  Interest, — ^Where  a 
complaint  in  an  action  to  foreclose  a  mechanic's  lien  averred  that  the 
materials  were  sold  by  plaintiffs  to  defendants  and  the  notice  of 
intention  to  hold  a  lien  filed  by  them  and  the  allegations  further 
showed  that  one  of  the  members  of  the  partnership  was  not  a  mem- 
ber thereo:!  at  the  date  of  the  sale  or  the  filing  of  the  notice,  judg- 
ment was  properly  rendered  for  plaintiffs  where  the  special  findings 
show  the  sale  to  have  been  made  and  notice  filed  by  the  old  firm 
and  the  formation  of  the  new  firm  thereafter,  as  the  new  member 
obtained  by  succession  all  rights  of  the  old  member,    pp.  99, 100, 

From  the  Marion  Superior  Court.     Affirmed. 
W.  V.  Booker^  for  appellants. 
D,  A,  Myers,  for  appellees. 

CoMSTOCK,  J. — This  was  an  action  for  the  foreclos- 
ure of  a  mechanic's  lien  brought  by  appellees  against 
appellants.  Rogers,  who  was  made  a  party  defendant 
to  answer  to  his  interest,  filed  a  disclaimer.  There 
was  a  trial  by  the  court,  a  special  finding  of  facts,  and 
decree  in  favor  of  appellees.  The  action  was  brought 
under  the  provisions  of  the  mechanic's  lien  law  of 
1883  (Acts  1883,  p.  140),  as  amended  by  the  act  of 
1889  (Acts  1889,  p.  257),  and  by  the  act  of  1891  (Acts 
1891,  p.  28,  section  7255,  Burns'  R.  S.  1894).  Appel- 
lees sought  to  recover  for  materials  furnished  both 
the  contractor  and  subcontractor.  Emma  Trueblood 
and  Annie  Brady  severally  assign  errors. 

The  special  findings  are,  briefly,  in  substance,  as 
follows:  On  the  4th  day  of  October,  1894,  defendant 
Annie  Brady  and  her  husband  Jas.  G.  Brady,  entered 
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into  a  written  contract  with  one  J.  C.  Rififner  to  con- 
struct a  dwelling  house  on  lot  number  254,  in  the  city 
of  Indianapolis,  Marion  county,  Indiana,  for  the  sum 
of  f  1,650.00,  by  which  said  contract,  said  Riffner  was 
to  construct  said  dwelling  house  and  furnish  and  pay 
for  the  materials  therefor,  and  satisfy  the  claims  of 
all  laborers  and  subcontractors  doing  work  thereon. 
After  entering  into  said  contract,  said  Rififner  em- 
ployed one  Thomas  Mockford  as  a  subcontractor  to 
do  the  painting  and  glazing  of  said  dwelling  house, 
for  which  said  Mockford  was  to  furnish  all  the  materi- 
als. Said  Annie  Brady  became  the  owner  of  said  lot 
on  October  19,  1894,  by  deed  of  conveyance  from  Ed- 
ward F.  Claypool  and  wife,  on  said  date,  which  deed 
was  duly  recorded  in  the  office  of  the  recorder  of 
Marion  county,  Indiana,  on  October  30,  1894,  and  she 
continued  to  be  the  owner  of  said  lot  from  that  time 
until  after  the  completion  of  the  said  dwelling  house 
thereon.  At  the  time  of  the  erection  of  the  said 
dwelling  house,  the  plaintiffs  Conrad  H.  Shellhouse 
and  Amanda  May,  together  with  defendant  Frank 
Rogers,  were  copartners  under  the  name  and  style 
of  Shellhouse  &  Company,  and  were  engaged  in  the 
business  of  selling  and  furnishing  builders'  supplies 
of  various  kinds  in  Indianapolis,  Indiana.  Shell- 
house  &  Company  sold  and  furnished  to  said  Rififner 
certain  materials  to  be  used  by  said  Rififner  under  his 
contract  in  the  construction  of  the  said  house,  and 
which  were  so  used  therein  by  said  Rififner.  The  said 
materials  are  embraced  in  exhibit  A,  attached  to  the 
complaint.  That  the  last  items  furnished  him  was  on 
December  20,  1894;  that  the  balance  due  on  said  bill 
at  the  time  of  bringing  suit  was  $20.00;  that  there  are 
errors  in  the  statement  of  the  amount  furnished  him 
of  18.54. 

During  the  construction  of  said  house,  said  firm  of 
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Shellhouse  &  Company  sold  and  furnished  to  said 
Mockford,  to  be  used  by  him  in  carrying  out  his  said 
subcontract  for  the  painting  and  glazing  of  said  house, 
and  which  were  so  used  by  him,  the  materials  set  out 
in  exhibit  B  in  the  plaintiff's  complaint.  The  dates  at 
which  said  materials  were  furnished  are  the  same  dates 
set  forth  in  exhibit  B,  the  last  item  being  furnished  on 
December  27,  1894;  that  the  value  of  the  materials  so 
furnidhed  was  $62.10;  that  the  balance  due  thereon 
after  deducting  credits  on  account  of  payments 
thereon  was  the  sum  of  f  11.10,  which  sum  was  due  and 
unpaid  at  the  time  of  the  bringing  of  this  suit,  and  is 
still  due  and  unpaid. 

On  the  21st  of  February,  1895,  said  Shellhouse  & 
Company  filed  in  the  office  of  the  recorder  of  Marion 
county,  Indiana,  a  notice  in  writing  of  their  intention 
to  hold  a  mechanic's  lien  on  said  premises  and  the 
dwelling  house  erected  thereon  for  said  materials  so 
furnished  and  used  as  aforesaid  by  said  Biffner  and 
Mockford;  that  such  notice  was  duly  recorded  in  the 
proper  record  of  said  office;  that  during  the  times  be- 
fore mentioned,  the  firm  of  Shellhouse  &  Company  was 
composed  of  said  Conrad  Shellhouse,  Amanda  May 
and  Frank  Bogers,  but  that  after  the  filing  of  said 
notice  of  lien,  and  prior  to  the  bringing  of  this  suit,  said 
defendant  Bogers  sold  all  his  right,  title  and  interest  in 
and  to  the  business  and  property  of  said  firm,  to  the 
plaintiff  Anthony  F.  Klineschmidt,  since  which  time 
said  Bogers  has  had  no  interest  in  the  claims  sued  upon 
in  this  action,  and  said  firm  has  been  composed  of  the 
plaintiffs  herein,  who  are  owners  of  the  claims  in  suit. 
On  November  15, 1895,  defendant  Anna  Brady,  sold  and 
conveyed  said  real  estate  by  deed  of  conveyance,  in 
which  her  husband  joined,  to  the  defendant  Emma 
Trueblood,  and  the  said  Emma  Trueblood  is  still  the 
owner  thereof;  that  defendant  Sylvester  Trueblood, 
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is  the  hnsband  of  said  Emma  Trueblood,  and  has  no 
interest  in  said  real  estate  otherwise  than  as  such  hus- 
band. The  findings  are  substantially  the  same  as  the 
averments  of  the  complaint;  with  the  exceptions  of  the 
errors  in  the  amounts,  as  above  stated,  and  an  error  in 
the  date  of  sale  of  one  item  on  the  first  bill.  Under 
the  assignment  of  error  appellants^  counsel  discuss  a 
number  of  questions  which  we  will  consider  in  the 
order  in  which  they  are  presented.  First,  "May  a 
material  man's  lien  on  a  dwelling  house  be  assigned 
by  parol?" 

The  account  being  a  chose  in  action  was  assignable 
in  writing,  or  verbally.  The  assignee  by  delivery,  of 
a  chose  in  action  may  sue  in  his  own  name,  making 
the  assignor  a  party  defendant.  The  assignment  of 
the  account  carries  with  it  the  lien,  which  is  a  mere 
incident  of  the  debt.  Midland  R.  R.  Co.  v.  Wilcox,  122 
Ind.  84;  Watson's  Ind.  Statutory  Liens,  section  956; 
Sinion  v.  Steamboat  R.  R.  Roberts,  46  Ind.  476;  Boisot  on 
Mechanics'  Liens,  sections  9,  10,  11,  12.  The  question 
must  be  answered  in  the  affirmative. 

Second.  "May  a  single  notice  of  intention  to  hold 
a  lien  be  made  the  basis  of  acquiring  a  lien  for  several 
different  claims  held  by  one  assignee?"  The  com- 
plaint alleges  but  one  notice  of  intention  to  hold  a 
lien.  Two  bills  of  particulars  are  set  out ;  exhibit  A, 
materials  sold  to  Riffner,  and  exhibit  B,  materials 
sold  to  Mockford.  This  question  too  must  be 
answered  in  the  affirmative  under  the  decision  in 
Smith  V.  Newbaur,  144  Ind.  95.  The  plaintiff  in  said 
cause  sought  to  foreclose  a  lien  for  materials  fur- 
nished to  a  contractor  and  subcontractor  at  different 
dates,  but  one  notice  of  intention  to  hold  a  lien  had 
been  filed.  Speaking  for  the  court  in  said  opinion, 
Howard,C.  J., said: "Counsel  next  claim  that  the  court 
erred  in  overruling  appellant's  motion  to  strike  out 
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parts  of  the  complaint.  The  parts  of  the  complaint 
which  appellant  desired  to  be  stricken  out  related  to 
the  materials  furnished  to  the  subcontractors.  ♦  ♦  » 
All  the  items,  however,  both,  those  ordered  by  the 
contractors  and  those  ordered  by  the  subcontractors, 
were  furnished  from  time  to  time  for  the  building  in 
question.  ♦  ♦  ♦  The  statute,  supra,  section  7256, 
Burns'  R.  8.  1894,  places  subcontractors  in  the  same 
category  with  contractors  so  far  as  the  right  to  ac- 
quire a  lien  is  concerned,  and  we  can  see  no  difference 
in  the  rights  of  those  who  furnish  materials  to  con- 
tractors and  those  who  furnish  them  to  subcontract- 
ors. Both  contractors  and  subcontractors  have  the 
right  to  order  materials  and  employ  labor  for  the 
buildings  under  contract.  If  the  materials  are  fur- 
nished for  the  building  to  one  who  has  authority  to 
place  them  in  it  and  they  are  so  placed  in  the  building, 
the  right  to  a  material  man's  lien  is  thereby  acquired. 
See  Barker  v.  Buell,  35  Ind.  297. 

^^  A  like  contention  is  made  in  discussing  the  motion 
for  a  new  trial;  The  account  filed  by  appellees,  al- 
though for  convenience  and  accuracy  of  reference 
filed  in  two  bills  of  particulars,  is  in  all  essentials  a 
single  account  of  materials  furnished  for  appellants' 
dwelling;  and  the  notice  of  intention  to  hold  a  lien 
therefor  being  filed  within  sixty  days  from  the  fur- 
nishing of  the  last  item,  the  lien  relates  back  to  and 
includes  the  whole  account."  See  also  Boisot  on  Me- 
chanics' Liens,  section  408. 

Third.  "To  what  title  does  a  lien  attach,  that 
which  exists  at  the  time  the  goods  were  furnished, 
or  that  which  may  be  subsequently  acquired?"  The 
lien  would  attach  to  whatever  interest  the  party 
for  whose  use  the  goods  were  furnished  had  at 
the  time  of  their  delivery,  or  what  title  he  might 
subsequently  acquire.     If  one  directed  the  construe- 
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tion  of  a  house,  assuming  to  own  the  land  on  which  it 
was  to  be  constructed,  he  would  be  estopped  to  deny 
having  an  interest  in  the  same  after  the  building  of 
the  house.  If  without  the  knowledge  of  the  owner, 
a  house  should  be  erected  on  his  land  and  materials 
furnished  therefor,  the  parties  so  furnishing,  would 
have  no  remedy  either  against  the  owner  or  property. 
In  the  case  before  us  there  is  no  attempt  to  enforce 
any  claim  against  one  who  claims  to  have  no  interest 
in  the  real  estate. 

Fourth.  "May  the  assignee  of  a  lienor  tack  an 
expired  claim  to  one  of  later  date  so  as  to  defeat  the 
statutory  limitation  as  to  the  expired  claim?"  In  the 
case  at  bar,  sixty  days  had  expired  within  which 
notice  of  intention  to  hold  a  lien  should  be  given  as  to 
one  of  the  bills.  Notice  of  intention  to  hold  a  lien 
was  filed  within  sixty  days  from  the  furnishing  of  a 
portion  of  the  articles  set  out  in  the  second  bill. 
Under  the  contract  between  Mrs.  Brady  and  Mr.  Hitlr 
ner,  the  latter  was  to  furnish  the  materials  and  do  the 
work  required  to  complete  the  contract.  Rififner 
could  himself  have  purchased  the  materials,  or  have 
had  it  done  by  his  agent  or  subcontractor.  It  could 
make  no  difference  to  the  owner,  according  to  the 
reasoning  in  Smith  v.  Newbaury  supra,  whether  the 
materials  were  ordered  by  the  contractor  or  by  a  sub- 
contractor, and  under  the  last  named  authority  this 
question  must  be  answered  in  the  affirmative.  We  do 
not  understand  the  opinion  in  Smith  v.  Newbaur,  snpray 
to  apply  to  the  sale  of  materials  to  different  contract- 
ors, under  separate  and  distinct  contracts. 

Fifth.  "Will  the  commingling  of  valid  and  invalid 
items  in  a  material  man's  claim  defeat  the  right  to  a 
lien?"  The  court  finds  that  a  part  of  the  items  on 
appellees^  claim  was  not  valid.    It  does  not  find  that 
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they  were  fraudulent,  and  fraud  will  not  be  presumed. 
Such  question,  therefore,  does  not  arise.  A  mere  mis- 
take as  to  some  of  the  items  certainly  would  not  de- 
feat others  which  were  just  and  valid. 

Appellants  also  claim  that  the  following^  questions 
of  practice  are  presented  by  the  record:  First.  "If 
the  assignment  of  a  material  man's  lien  on  a  dwelling 
house  is  valid  as  made  in  parol,  may  it  be  proved  to 
have  been  made  in  writing?"  This  question  must  be 
answered  in  the  negative.  The  record,  however,  does 
not  disclose  that  the  assignment  of  the  lien  was  in 
writing.  The  evidence  is  that  the  interest  of  Rogers, 
a  member  of  the  old  firm,  in  the  old  claims  and  ac- 
counts, was  sold  to  Klineschmidt,  appellee.  The  new 
articles  of  copartnership  entered  into  by  Klineschmidt 
and  the  remaining  members  of  the  old  firm,  after  Rog- 
ers sold  his  interest  to  Klineschmidt,  simply  recite  that 
the  said  Klineschmidt  succeeds  by  purchase  and  con- 
sent to  the  interest  of  Rogers.  The  articles  are  not 
signed  by  Rogers.  Second.  "Is  it  necessary  that  a 
material  man's  complaint  show  that  his  goods  were 
furnished  for  the  particular  building?"  The  com- 
plaint in  this  case  does  aver  that  the  materials 
furnished  were  to  be  used  in  the  construction  of  the 
building  in  question,  and  that  they  were  used  in  the 
construction  of  the  same.  Third.  "After  the  year  in 
which  an  action  can  be  brought  has  expired,  may  the 
complaint  be  amended  so  as  to  show  th^t  the  materi- 
als were  furnished  and  that  they  were  furnished  for 
a  particular  building?"  The  court  "may,  in  its  dis- 
cretion, permit  the  amendment  of  pleadings.  The 
discretion  in  the  case  at  bar  was  not  abused.  FourtH. 
"If  such  amendment  be  made,  should  the  court  al- 
low the  defendant  time  to  prepare  and  file  a  special 
answer,  the  amendment  being  made  after  trial?" 
When  an  amendment  is  made  after  the  issues  are 
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formed  and  the  evidence  has  been  heard  in  whole  or 
part,  as  a  rule,  time,  when  requested,  should  be  given 
to  file  answer  to  such  amended  pleading.  The  record 
in  tbe  case  at  bar,  however,  discloses  that  when  the 
court  permitted  appellees  to  amend  their  complaint, 
and  refused  to  grant  time  to  appellants  to  file  affida- 
vits to  the  efifect  that  on  the  day  appellant,  Trueblood. 
was  served  with  summons  in  this  case  she  made  tender 
of  payment  to  appellees  of  the  claim  in  suit,  to  which 
ruling  appellants  excepted,  it  offered  to  hear  any  evi- 
dence in  contradiction  of  the  amendments  made  to  the 
complaint,  but  refused  to  open  up  the  issues.  The  appel- 
lants were  not  harmed  by  this  ruling.  Fifth.  "If 
several  claims  are  tacked  under  one  notice  of  intention 
to  hold  a  lien,  should  not  the  complaint  treat  the 
account  as  one  to  secure  the  payment  of  which  the 
notice  is  filed,  or  should  it  treat  the  claims  as  separate 
and  show  the  notice  to  have  been  in  time  to  catch 
each  of  the  different  branches  of  the  claim?"  What 
we  have  already  said  upon  the  fourtl^  question  of  the 
first  series  of  questions  presented  in  the  brief  of  ap- 
pellants^ counsel  is  a  sufficient  answer  to  this. 

It  is  true,  as  claimed  by  appellant,  that  the  com- 
P'aint  avers  that  the  materials  were  sold  by  appellees, 
^nd  the  notice  of  intention  to  hold  the  lien  filed  by 
them;  that  the  facts  further  averred  also  show  that 
appellee  Klineschmidt  was  not  at  the  date  of  the  sale, 
^^  of  the  filing  of  said  notice,  a  member  of  the  firm  of 
Shellhouse  &  Co.  It  must  be  conceded  that  these 
^"egations  are  contradictory.  The  special  findings, 
however,  show  the  sale  of  the  materials  and  the  filing 
^^  the  notice  to  have  been  done  by  the  old  firm,  and 
the  formation  of  the  new  firm  after  these  acts.  In 
^9den  v.  Alexander,  140  N.  Y.  356,  35  N.  E.  638,  it  was 
h^'d  that  a  member  of  a  firm  who  acquired  the  inter- 
^  of  his  partners  may  have  a  lien  for  material  and 
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labor  furniBhed  by  the  firm.  And  in  Mechanic's,  etc.j 
Ins.  Co.  V.  Brown,  3  Kan.  App.  225,  44  Pac.  35,  it  was 
held,  that  when  a  member  pf  a  firm  purchased  the 
interest  of  the  balance  of  the  firm,  he  obtained  by  suc- 
cession all  the  rights  of  said  firm  under  a  lien  which 
had  accrued  to  the  firm  for  lumber  and  materials 
furnished  in  the  erection  of  the  dwelling  house. 
•  Upon  the  facts  found,  and  under  the  two  decisions 
last  named,  which  we  approve,  the  proper  judgment 
in  the  case  at  bar  was  rendered.  We  find  no  error 
for  which  the  judgment  should  be  reversed.  Judg- 
ment affirmed. 


Baecher  et  al.  v.  The  State,  ex  rel.  Chandler. 

[No.  2,851.    Filed  January  14,  1898.] 

iNTOXiOA'HNa  Liquors.— iSaZe*  to  Intoxicated  Person.— Liabiltty  of 
Bondsmen. — Where  the  holder  of  a  license  to  seU  vinous  and  malt 
liquors  sells  either  of  such  kind  of  liquor,  or  any  spirituous  liquor 
to  a  person  at  the  time  in  a  state  of  intoxication,  such  sale  is  in 
Tiolation  of  section  7276,  et  seq.  Bums'  R.  S.  1894  (5312  et  seq.  R.  S. 
1881 ),  and  where  such  sale  results  in  the  death  of  such  person  the 
dealer  and  his  bondsmen  are  liable  in  an  action  for  damages  brought 
by  the  widow  of  the  deceased  person,    pp.  lOl-lOJ^ 

Apv'&Mj  and  'Ekblor.— Assignment  of  Error.  —  Instructions. —  The 
refusal  of  the  court  to  give  requested  instructions  cannot  be 
assigned  as  an  independent  error  in  the  appellate  court,  but  is  a 
proper  cause  for  a  new  trial  in  a  motion  therefor  addressed  to  the 
trial  court,    p,  104* 

Samb. — New  Tried. — i^eoord.— Where  the  record  contains  neither  the- 
motion  for  a  new  trial  nor  the  grounds  upon  which  the  new  trial 
was  asked  an  assignment  of  error  based  upon  the  action  of  the 
court  in  overruling  a  motion  for  a  new  trial  presents  no  question  on 
appeal,    p.  10^.  • 

Same. — Errors  Not  Discussed. —  Waiver. —  Errors  assigned  but  not 
discussed  are  deemed  waived,    p.  105. 

-     From  the  Martin  Circuit  Court.   Affirmed. 

Hiram  McCormick,  Richard  M.  Milhum  and  Michael 
A.  Sweeneyy  for  appellants. 
Cox  &  Fisher,  for  appellee. 
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Robinson,  C.  J. — Appellee's  relatrix  sued  appel- 
lants on  a  retail  liquor  dealer's  bond  and  recovered  a 
judgment  for  $1,500.00  as  damages  for  the  death  of 
her  husband,  caused  by  unlawful  sales  of  intoxicating 
liquor  to  him  by  appellant  Baecher. 

It  appears  from  the  complaint  that  a  liquor  license 
was  duly  issued  to  appellant  Baecher  to  sell  vinous 
and  malt  liquors  only  for  which  he  paid  the  license 
fee  of  $50.00  and  executed  a  bond  with  his  co-appel- 
lants as  sureties.  The  complaint  charges  an  unlaw- 
ful sale  of  intoxicating  liquors  causing  the  alleged 
damage  complained  of. 

It  is  argued  by  counsel  for  appellants  that  the  com- 
plaint is  insufficient  because  it  fails  to  show  that  a 
sale  was  made  of  liquor  for  w*ich  they  are  liable;  that 
it  does  not  state  what  kind  of  liquor  Baecher  had 
given  bond  to  sell,  and  that  it  does  not  show  that  a 
kind  of  liquor  was  sold  to  the  decedent  for  which  the 
bondsmen  would  be  held  liable.  It  is  also  argued 
that  the  statute  does  not  give  a  right  of  action  on  the 
bond  where  the  license  is  granted  to  sell  vinous  and 
malt  liquors  only.  The  bond,  which  is  made  a  part  of 
the  complaint,  is  the  bond  required  by  the  act,  and  is 
the  only  bond  the  act  requires  for  selling  intoxicating 
liquor,  and  the  complaint  charges  a  sale  of  intoxica- 
ting liquor. 

By  the  provisions  of  the  act  of  1875,  section  7270 
€t  seq.y  Burns'  R.  S.  1894,  under  which  this  suit  was 
brought,  an  applicant  for  license  is  required  to  give 
bond  with  at  least  two  sureties,  "conditioned  that  he 
will  keep  an  orderly  and  peaceable  house,  and  that  he 
will  pay  all  fines  and  costs  that  may  be  assessed 
against  him  for  any  violations  of  the  provisions  of  this 
act,  and  for  the  payment  of  all  judgments  for  civil 
damages  growing  out  of  unlawful  sales,  as  provided 
for  in  this  act." 
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Upon  the  execution  of  this  bond  and  the  presenta- 
tion of  the  order  of  the  board  of  commissioners  grant- 
ing him  license,  and  the  county  treasurer's  receipt  for 
fifty  dollars,  if  the  application  be  for  vinous  and  malt 
liquors  only,  or  a  receipt  for  one  hundred  dollars, 
if  the  application  be  for  the  sale  of  spirituous, 
vinous  and  malt  liquors,  the  county  auditor  shall 
issue  a  license.  It  is  further  provided  by  section  20 
of  the  act,  that  every  person  who  shall  sell,  barter  or 
give  away  any  intoxicating  liquor  in  violation  of  any 
of  the  provisions  of  this  act  shall  be  personally 
liable,  and  also  liable  on  his  bond  filed  in  the  auditor's 
office,  as  required  by  the  act,  to  any  person  who  shall 
sustain  damage  to  his  person  or  property,  or  means  of 
support.  It  is  also  provided  by  the  act  that  an  ap- 
plicant for  license  shall  state  in  his  notice  whether 
he  desires  to  sell  vinous  and  malt  liquors  or  malt 
liquors  only,  or  spirituous,  vinous  and  malt  liquors 
or  vinous  liquors  only;  and  if  he  desires  to  sell  only 
vinous  or  malt  liquors  or  both,  in  quantities  less  than  a 
quart  at  a  time,  he  shall  pay  a  license  fee  of  fifty  dollars. 
It  is  also  provided  by  that  act  that  the  words  "intoxi- 
cating liquor^'  shall  apply  to  any  spirituous,  vinous,  or 
malt  liquor,  or  to  any  intoxicating  liquor  whatever 
which  is  used  or  may  be  used  as  a  beverage. 

Construing  all  the  provisions  of  this  act  together, 
it  is  evident  that  the  legislature  intended  that  the 
bond  required  should  have  the  same  effect  where  the 
license  was  issued  to  sell  vinous  and  malt  liquors  as 
where  the  license  was  issued  to  sell  spirituous,  vinous, 
and  malt  liquors.  The  statute  itself  gives  no  author- 
ity for  saying  that  the  bond  is  applicable  to  one  and 
not  to  the  othef.  If  he  makes  a  sale  of  either  of  the 
kinds  of  liquor  designated  under  either  form  of  license, 
he,  has  made  a  sale  of  i^ntoxicating  liquor  as  defined 
by  the  statute  itself. 
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Section  15  of  the  act  of  1876  provides  that  "any 
person  who  shall  sell,  barter,  or  give  away  any  spirit- 
nous,  vinous  or  malt  liquors  to  any  person  at  the  time 
in  a  state  of  intoxication,  shall  be*  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined,  etc."  It  has  been  held  that  this  section,  not- 
withstanding section  2092,  R.  S.  1881,  still  continues 
in  force  in  support  of  a  civil  action  for  a  violation  of 
its  provisions.  Mnlcahey  v.  Givens,  115  Ind.  286;  see 
&  miser  v.  Slate,  ex  rel,  17  Ind.  App.  519.  A  person 
selling  either  of  the  three  kinds  of  liquor  named  in 
section  15,  makes  a  sale  of  intoxicating  liquor  as  de- 
fined by  the  statute.  And  whether  the  bond  given  is 
a  bond  for  a  license  to  sell  spirituous,  vinous  and  malt 
liquors,  or  for  a  license  to  sell  vinous  and  malt  liquors 
only,  in  either  case  it  is  a  bond  for  a  license  to  sell 
intoxicating  liquor.  And  an  unlawful  sale  of  vinous 
or  malt  liquor,  or  both,  would  give  a  right  of  action  on 
a  bond  for  a  one  hundred  dollar  license,  just  as  such 
a  sale  would  give  a  right  of  action  on  a  bond  for  a 
fifty  dollar  license.  It  will  be  noticed  that  section 
15  makes  it  an  offense  to  sell  either  spirituous,  vinous 
or  malt  liquors  to  any  person  in  a  state  of  intoxication. 
The  sale  of  either  vinous  or  malt  liquors  in  such  a  case 
is  an  offense,  and  the  bond  in  suit  is  for  a  license  to 
sell  these  two  kinds  of  liquors.  The  complaint  states 
a  cause  of  action.  When  a  sale  has  been  made  of 
either  spirituous,  vinous  or  malt  liquors  to  a  person 
at  the  time  in  a  state  of  intoxication,  a  sale  has  been 
made  in  violation  of  the  provisions  of  the  act  of  1875, 
and  such  a  sale  is  unlawful.  The  bond  is  conditioned 
for  the  payment  of  all  judgments  growing  out  of  un- 
lawful sales  as  provided  for  in  the  act,  and  a  person 
who  sells  any  intoxicating  liquor  in  violation  of  any 
of  the  provisions  of  the  act  shall  be  personally  liable 
and  also  liable  on  his  bond.     A  sale  of  spirituous 
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liquors  to  a  person  at  the  time  intoxicated,  by  one  who 
holds  a  license  to  sell  only  vinous  and  malt  liquors, 
is  an  unlawful  sale.  Quaere ^  whether  a  person  hold- 
ing a  license  to  sell  vinous  and  malt  liquors  only  who 
sells  spirituous  liquor  to  a  person  at  the  time  intoxi- 
cated would  not  be  liable  personally  and  on  his  bond 
under  section  20?  See  Brandt  v.  State,  ex  reL,  17  Ind. 
App.  311;  State,  ex  rel,  v.  Cooper,  114  Ind.  12;  Wall  v. 
State,  ex  rel,  10  Ind.  App.  530;  Boos  v.  State,  ex  rel.,  11 
Ind.  App.  257. 

Appellants  have  assigned  as  error  the  refusal  of 
the  court  to  give  instructions  one  and  two  requested  by 
appellants.  This  alleged  error  presents  no  question 
for  our  consideration.  The  refusal  of  the  court  to 
give  instructions  asked  is  a  proper  cause  for  a  new 
trial  in  a  motion  therefor  addressed  to  the  trial  court, 
but  it  cannot  be  assigned  as  an  independent  error  in 
this  court.  In  Buskirk's  Practice,  p.  126,  the  author 
says:  "The  assignment  of  the  causes  for  a  new  trial 
as  error  is  not  the  proper  mode  of  raising  any  question 
embraced  in  the  motion  for  a  new  trial."  Todd  v. 
Jackson,  75  Ind.  272;  Smith  v.  Kyler,  74  Ind.  675; 
Indiana,  etc.,  Co.  v.  Wagner,  138  Ind.  658;  Kemodle 
v.  Gibson,  114  Ind.  451. 

The  overruling  of  appellants^  motion  for  a  new  trial 
is  assigned  as  error,  but  as  the  motion  is  not  in  the 
record  we  have  no  means  of  knowing  whether  the 
refusal  of  the  court  to  give  the  instructions  requested 
was  assigned  as  a  cause  for  a  new  trial.  The  record 
recites  that  appellants  moved  for  a  new  trial  and  filed 
their  written  reasons  therefor,  which  was  overruled; 
but  the  record  contains  neither  the  motion  itself,  nor 
the  grounds  upon  which  a  new  trial  was  asked.  The 
instructions  are  properly  made  a  part  of  the  record, 
under  the  statute,  without  a  bill  of  exceptions,  but  for 
the  above  reasons  no  question  is  presented  upon  the 
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instructions.  Other  alleged  errors  are  assigned,  but 
as  they  have  not  been  discussed  by  counsel,  they  are 
deemed  waived.     Judgment  affirmed. 


Washington  Glass  Company  v.  Mosbaugh. 

[No.  2,367.     Filed  January  14,  18»8.] 

Statute  op  Fkaxtds.— Contracts  Relating  to  the  Sale  of  Lands.— 
Where  a  land  improvement  oompany  made  a  parol  contract  with 
defendant  to  purchase  a  lot  on  condition  that  a  glass  company 
employing  a  certain  number  of  men  should  locate  its  plant  in  the 
town,  and  the  glass  company  performed  its  part  of  the  contract  and 
laid  out  and  platted  the  land,  and  defendant  selected  his  lot  and 
took  possession  thereof,  the  statute  of  frauds  will  not  apply  in  an 
action  by  the  glass  company  against  defendant  for  the  purchase 
price  of  such  lot.    pp,  105-112. 

Lotteries. — Sales  of  Real  Estate. — Selection  Made  by  Lot. — Where 
several  persons  who  had  agreed  to  purchase  town  lots  at  a  certain 
fixed  •  value  per  lot,  the  lots  to  be  afterward  laid  off  and  platted  by 
vendor  and  divided  among  the  several  purchasers  in  such  manner 
as  they  might  agree,  by  mutual  agreement  met  and  apportioned 
them  by  lot,  without  participation  therein  by  vendor,  the  contract 
for  the  sale  of  such  lots  was  not  thereby  rendered  void.  pp.  IIS-IIS. 

From  the  Hamilton  Circuit  Court.     Reversed. 

Shirts  &  Ktlboume  and  John   W.  Kem^  for  ap- 
pellant. 

Christian  &  Christian^  for  appellee. 

Wiley,  J. — The  only  question  presented  by  this 
appeal  is  the  sufficiency  of  the  complaint.  On  August 
1,  1892,  the  Cicero  Improvement  Company  entered 
into  a  contract  with  the  appellee  and  divers  other  per 
sons,  whereby  appellee  and  such  other  persons  agreed 
to  purchase  a  certain  number  of  lots,  at  a  fixed  price, 
that  were  thereafter  to  be  laid  out  and  platted  in  the 
northeast  quarter  of  section  one,  township  nineteen 
north,  of  range  four  east,  in  Hamilton  county,  Indiana. 
The  consideration  for  this  contract  on  the  part  of  the 
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appellee  was,  that  there  was  to  be  located  in  the  town 
of  Cicero  in  said  county,  a  certain  factory  or  factories, 
and  the  lot  which  was  to  be  conveyed  to  the  appellee 
should  be  apportioned  and  located  in  the  manner 
agreed  upon  by  the  appellee  and  others,  who  were 
parties  to  the  contract.  On  the  6th  day  of  August, 
1892,  the  Cicero  Improvement  Company  entered  into 
a  written  contract  with  the  Washington  Glass  Com- 
pany, whereby  it  was  provided  that  the  Washington 
Glass  Company  should  locate  and  build  on  certain 
real  estate,  one  sixteen-pot  glass  bottle  factory,  and 
were  to  employ  not  less  than  one  hundred  and  fifty 
persons  therein,  and  that  the  pay  roll  of  such  employes 
was  not  to  be  less  than  $1,600.00  per  week.  It  was 
further  agreed  that  said  Glass  Company  was  to  lay 
out  in  town  lots  a  certain  portion  of  the  real  estate 
of  which  it  was  to  become  the  owner,  and  to  plat  the 
same  into  lots,  within  ten  days  from  the  execution  of 
the  contract;  and  the  Cicero  Improvement  Company 
bound  itself  to  procure  a  sale  of  150  of  such  lots,  at 
an  average  price  of  J200.00  per  lot,  to  be  paid  for  one- 
third  cash,  one-third  in  one  year,  and  one-third  in 
two  years,  secured  by  mortgage,  the  deferred  pay- 
ments to  bear  six  per  cent,  interest.  It  was  further 
agreed  that  the  building  of  the  factory  should  com- 
mence within  thirty  days,  and  to  be  prosecuted  as 
rapidly  as  practicable  to  its  completion.  There  were 
other  conditions  in  the  contract,  but  as  thev  have  no 
binding  effect  upon  the  question  here  involved,  it  is 
unnecessary  to  recite  them. 

These  two  contracts  are  made  exhibits  to  the  com- 
plaint, and  form  the  foundation  of  the  action.  The 
complaint  is  very  lengthy,  but  the  question  that  is 
presented  for  our  consideration  may  be  briefly  stated 
as  follows:  The  complaint  avers  that  the  appellant 
has  performed  all  the  conditions  on  its  part,  as  af- 
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fected  by  the  said  contracts;  that  said  real  estate  was 
platted  into  lots,  and  that  the  appellee  became  a  sub- 
scriber under  the  first  contract  mentioned,  to  pur- 
chase one  of  said  lots  at  and  for  the  price  of  $200.00; 
that  after  said  lands  had  been  platted  into  lots,  the, 
appellee  and  nearly  all  of  the  subscribers  for  lots 
niet  at  a  time  and  place  agreed  upon,  for  the  purpose 
of  agreeing  upon  a  plan  for  the  selection  of  the  lots 
so  agreed  by  them  to  be  taken,  and  that  said  meeting 
was  organized  by  the  selection  of  a  president  and 
secretary;  and  that  it  was  agreed  that  strips  of  paper, 
each  slip  bearing  the  name  of  one  subscriber,  should 
be  placed  in  a  receptacle,  and  the  same  drawn  out  by 
a  committee,  which  was  then  appointed  for  that  pur- 
pose, the  name  of  the  subscriber  first  drawn  to  have 
the  first  choice  of  lots,  and  so  on  in  the  order  of  each 
name  drawn.  That  thereupon  the  secretary  of  said 
meeting  prepared  the  necessary  papers  and  said  draw- 
ing was  had;  that  the  seventy-ninth  name  so  drawn 
was  the  name  of  the  appellee,  which  indicated  the  fig- ' 
ure  79  opposite  his  name  was  the  seventy-ninth  choice; 
that  the  proceedings  of  said  meeting  were  reduced  to 
writing,  and  that  after  said  drawing  was  completed,  all 
the  subscribers  participating  therein,  adjourned  to  re- 
assemble at  such  platted  ground  for  the  purpose  of 
selecting  their  lots  in  accordance  with  said  drawing; 
that  in  pursuance  therewith,  the  appellee  made  the 
seventy-ninth  choice  in  accordance  with  said  drawing, 
and  selected  lot  number  25  in  said  addition,  and  that 
observing  the  number  upon  the  stake  thereon, 
selected  and  took  possession  of  the  same  as  his  choice, 
and  then  and  there  announced  and  reported  to  the 
party  who  was  keeping  the  record,  and  with  such 
announcement  being  made  by  the  appellee,  it  was  so 
entered  opposite  his  name;  that  he  then  selected  and 
took  possession  of  said  lot. 
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The  complaint  further  avers  that  the  lots  so  drawn 
were  of  unequal  values,  and  that  when  appellee 
selected  said  lot  number  25,it  was  withdrawn  from  the 
distribution  and  set  apart  to  him  and  the  remaining 
subscribers  were  required  to  and  did  make  their  choice 
and  selection  from  the  other  lots  which  remained, 
and  that  thereafter  neither  the  appellant  ^or  its 
grantors  had  or  exercised  or  claimed  any  possession  or 
dominion  over  said  lot.  The  complaint  then  contains 
the  following  averment:  "Which  possession  was  so 
taken  under  and  pursuant  to  such  contract  and  with 
the  knowledge  and  consent  of  plaintiff.  In  making 
said  selection  of  lots  by  said  drawing,  plaintiff  neither 
participated  therein  nor  counseled  nor  advised  the 
same  in  any  way.*^ 

The  complaint  further  avers  that  there  was  a  mort- 
gage upon  the  real  estate  which  appellant  platted  into 
lots,  and  which  were  disposed  of  as  aforesaid;  that 
said  mortgage  was  to  secure  the  payment  of  two  notes 
of  $900.00,  due  in  one  and  two  years;  that  it  was  stipu- 
lated in  said  mortgage  that  when  any  of  the  said  lots 
were  sold  the  mortgage  should  be  released  as  to  the 
lots  so  sold,  on  payment  to  the  mortgagees  an  amount 
equal  to  the  proportion  borne  by  one-fifth  of  an  acre 
to  the  amount  of  said  mortgage  remaining  unpaid; 
that  before  the  commencement  of  this  suit,  appellant 
tendered  to  appellee  a  deed,  with  covenants  of  war- 
ranty, and  demanded  of  him  payment  and  settlement 
by  notes  according  to  said  contract,  which  he  refused. 
It  further  appears  from  the  complaint  that  at  the  time 
of  the  making  of  the  said  two  contracts  the  Wash- 
ington Glass  Company  was  a  copartnership,  and  that 
before  the  commencement  of  this  action  it  was  duly 
incorporated  under  the  laws  of  this  State;  that  all 
the  rights,  assets  and  franchises  of  said  firm  were, 
upon  the  creation  of  said  corporation,  transferred  to 


NOVEMBER  TERM,  1897— Vol.  19.        109 

Washington  Glass  Company  v,  Mosbaugh. 

it.  The  Washington  Glass  Company  partnership  apd 
the  individual  members  thereof  were  made  parties 
defendant,  and  each  of  them  filed  a  disclaimer.  The 
trial  court  sustained  appellee's  demurrer  to  the  com- 
plaint, and  such  ruling  is  assigned  as  error.  Counsel 
for  appellee  have  raised  and  discussed  three  questions: 
(1)  That  the  contract  between  the  Ciecro  Improve- 
ment Company  and  the  appellee*  and  others,  is  in 
parol,  and  therefore  within  the  statute  of  frauds;  (2) 
that  appellant  cannot  recover  in  this  action  of  appel- 
lee, the  value  of  the  lot,  because  the  scheme  devised 
for  the  distribution  or  choice  of  lots  was  tainted  with 
the  vice  of  a  lottery ;  (3)  that  the  complaint  shows  that 
at  the  time  of  the  tender  of  the  deed  to  appellee,  the 
lot  selected  by  him  was  incumbered  by  a  mortgage, 
and  he  was  not  bound  to  accept  a  conveyance  with 
such  incumbrance.  • 

Appellant  and  appellee  both  treat  the  contract  be- 
tween the  Cicero  Improvement  Company  and  the  ap- 
pellee as  being  within  the  statute  of  frauds,  but  appel- 
lant contends  that  it  is  taken  out  of  the  statute  by 
part  performance,  in  that  appellee  took  possession  of 
the  lot.  It  is  upon  this  theory  that  both  appellant 
and  appellee  discus's  the  question.  With  all  due  def- 
erence to  counsel  and  the  learned  judge  who  tried  the 
case  below,  we  are  unable  to  see,  under  the  facts 
pleaded,  how  the  statute  of  frauds  is  applicable.  It 
is  not  an  action  to  enforce  a  parol  contract  for  the  sale 
of  real  estate,  nor  for  specific  performance,  but  to 
enforce  the  collection  of  the  purchase  price  of  real 
estate.  So  far  as  applicable  here,  the  statute  of 
frauds  is  as  follows:  "When  contracts  must  be  in 
writing.  1.  No  action  shall  be  brought  in  any  of 
the  following  ^ases:  Fourth.  Upon  any  contract  for 
the  sale  of  lands."  Section  6629,  Burns'  K.  S.  1894, 
(4904,  Horner's  R  S.  1897). 
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.If  appellee  was  suing  appellant  upon  the  contract 
and  demanding  that  it  convey  to  him  the  lot  for  which 
he  subscribed,  we  would  have  a  different  question  pre- 
sented, and  the  appellant  might  possibly  invoke  the 
provisions  of  the  statute  we  have  just  quoted  to  de- 
feat the  action,  but  upon  the  complaint,  as  presented 
to  us  by  the  record,  it  has  not,  in  our  judgment,  any 
application.  We  must  therefore  treat  the  contract 
set  out  in  the  complaint,  as  a  parol  contract  for  the 
sale  of  real  estate,  and  this  proceeding  as  an  action 
to  collect  the  purchase  money.  The  appellant  by  its 
complaint  avers  and  shows  a  readiness  and  willing- 
ness on  its  part  to  carry  out  its  part  of  the  contract  and 
convey  the  real  estate  to  the  purchaser.  The  ques- 
tion now  before  us  has  been  settled  in  this  State  by 
the  Supreme  Court,  and  is  no  longer  open  to  doubt. 
Schierman  v.  Beckett,  88  Ind.  52.  Appellee  Beckett 
sold  to  Martin  Schierman,  by  parol  contract,  certain 
real  estate  in  this  State,  and  said  Schierman  executed 
to  Beckett  his  promissory  note  for  a  part  of  the  pur- 
chase price,  and  the  suit  was  upon  such  note.  Beck- 
ett showed  a  willingness  and  ability  to  carry  out  the 
contract,  by  conveyance  and  otherwise,  and  recovered 
the  amount  due.  At  the  time  the  note  was  executed 
the  following  receipt  was  given:  Aurora,  Ind.,  Feb. 
16,  1881.  Received  of  Martin  Schierman  his  note  for 
the  sum  of  $200.00  as  an  advance  payment  of  his  pur- 
chase of  the  e.  i  of  the  n.  w.  J  of  sec.  11,  town.  5, 
r.  3  w.;  also,  south  ^  of  s.  w.  ^  of  sec.  2,  town.  5,  r.  3 
w.;  also  lands  adjoining;  making  the  whole  aggregate 
163  acres,  this  day  sold  to  him  by  Fletcher  &  Co., 
agents  for  Joe  S.  Beckett,  the  purchase  price  being 
$35.00  per  acre,  on  the  following  terms:  one  half 
cash,  and  the  balance  in  annual  payments,  at  six  per 
cent,  interest,  the  said  Martin  Schierman  to  receive 
a  clear  warranty  deed  upon  compliance  with  above 
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terms.  The  deed  to  be  delivered  by  March  15,  1881, 
[Signed.]  Fletcher  &  Co.'' 

It  was  contended  that  the  transaction  amounted 
merely  to  a  parol  contract  for  the  sale  of  land,  and 
that  neither  party  to  the  contract  being  bound  thereby 
there  could  be  no  recovery  upon  the  note.  Black,  C, 
in  speaking  for  the  court  said:  ^^It  has  sometimes 
been  said  that  if  an  executory  contract  for  the  con- 
veyance of  land  do  not  bind  the  vendor,  he  cannot 
recover  upon  a  note  given  by  the  vendee  for  purchase 
money;  that  if  the  vendor  is  not  bound  by  his  promise 
there  is  no  consideration  for  the  promise  of  the 
vendee." 

We  should  remark  in  this  connection,  that  in  the 
case  from  which  we  have  just  quoted,  there  was  an 
answer  averring  that  the  note  sued  on  was  given 
without  any  consideration.  Continuing,  Black,  C, 
said:  "On  the  other  hand,  it  has  been  held  that  the 
vendor  of  land  by  parol  contract,  if  he  show  his  own 
ability  and  willingness  to  perform,  can  enforce  the 
vendee's  note  for  purchase  money.  And  this  doctrine 
is  placed  upon  the  same  principle  that  prevents  the 
vendee  from  recovering  back  the  purchase  money 
while  the  vendor  is  able  and  willing  to  convey  accord- 
ing to  his  verbal  agreement.  It  is  said  that  the  de- 
fense to  the  note  in  such  case  must  be,  not  upon  the 
statute  of  frauds,  but  want,  or  failure  of  considera- 
tion; which  cannot  be  made  out  if  the  vendor  show  his 
ability  and  willingness  to  perform." 

Mr.  Browne  in  his  work  on  the  Statute  of  Frauds 
says:  "The  right  in  the  vendee  of  land  by  verbal  con- 
tract, to  recover  what  money  or  other  consideration 
he  has  paid,  is  clearly  confined  to  those  cases  where 
the  vendor  has  refused  or  become  unable  to  carry  out 
the  contract,  the  plaintiff  himself  having  faithfully 
performed  or  offered  to  perform  on  his  part.     •    •    ♦ 
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Upon  the  Bame  principle  that  the  vendee  cannot  re- 
cover back  the  purchase-money  while  the  vendor  is 
willing  to  convey,  it  is  also  held  that  the  vendor  of 
land  can  only  enforce  the  vendee's  note  for  purchase- 
money  against  him,  when  he  shows  his  own  ability 
and  willingness  to  perform.  Indeed,  in  such  an  ac- 
tion the  defense  must  be,  not  upon  the  Statute  of 
■Frauds,  but  the  want  or  failure  of  consideration ;  and 
this  defense  cannot  be  made  out  if  the  plaintiff  shoA^s 
his  ability  and  willingness  to  convey  according  to  the 
bargain."  Browne  on  Statute  of  Frauds,  sections  122 
and  122b.  This  doctrine  seems  to  be  firmly  estab- 
lished by  the  authorities.  See  Rhodes^  Admra.  v. 
Storr,  7  Ala,  346;  McOowen  v.  Westj  7  Mo.  569,  88 
Am.  Dec.  468;  Crutchfield  v.  DonathoUy  49  Tex.  691, 
30  Am.  Rep.  112;  Barnes  v.  Wise,  8  T.  B.  Mon.  167, 
171;  Rowland  v.  Oarman,  1  J.  J.  Marsh  76,  19  Am. 
Dec.  54. 

In  the  case  at  bar,  the  appellant,  by  his  complaint, 
showed  a  tender  of  a  deed  before  the  action  was 
brought,  conveying  to  appellee  the  lot  described,  and 
also  shows  appellee^s  refusal  to  accept  it.  Appellee, 
under  his  contract  with  the  Cicero  Improvement  Com- 
pany, subscribed  for  and  agreed  to  take  one  lot  in  the 
addition  platted  by  appellant,  and  agreed  to  pay 
therefor  f 200.00.  His  refusal  to  accept  the  deed 
tendered  him  and  to  pay  the  purchase  price,  as  pro- 
vided  by  the  contract,  was  a  repudiation  of  the  con- 
tract on  his  part,  and  it  appearing  that  appellant 
was  willing,  able  and  ready  to  perform  the  conditions 
of  the  contract  on  its  part,  the  complaint,  in  that  re- 
gard, stated  a  good  cause  of  action. 

Appellee  contends,  in  the  next  place,  that  appellant 
cannot  recover  because  the  scheme  devised  by  the  pur- 
chasers of,  or  subscribers  for  the  distribution  of  the 
lots  was  tainted  by  the  vice  of  a  lottery,  and  rely 
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principally  upon  Lynch  v.  Rosenthnl,  144  Ind.  86,  in 
support  of  their  contention.     In  the  case  just  cited 
appellant  had  a  contract  for  the  purchase  of  a  tract  of 
land,  which  he  was  about  to  plat  into  lots  as  an  addi- 
tion to  the  city  of  Decatur.    The  appellee  and  others 
agreed  severally  to  purchase  of  appellant  the  number 
of  lots  indicated  by  the  number  placed  opposite  their 
respective  names,  upon  certain  terms  and  conditions. 
Six  of  the  lots  were  reserved,  and  one  was  marked, 
"To  be  given  away."    Said  lots  were  of  unequal  val- 
ues, varying  in  prices  according  to  classes  and  loca- 
tions.   By  the  terms  of  the  contract,  the  purchasers 
were  to  meet  and  determine  by  lot  the  lots  awarded 
to  each  respective  subscriber,  and  they  were  also  to 
determine   the  manner  of   awarding   the  prize  lot. 
When  such  awards  were  made  and  it  was  determined 
ia  whom  the  respective  ownerships  should'  lie,  the 
appellant  was  to  convey  by  warranty  deed  the  lots  to 
^^ch  of  the  subscribers.    The  facts  in  that  case  are 
^^ly  unlike  those  in  the  case  now  under  consideration, 
^^d  the  principles  there  declared  are  therefore  not 
Applicable  here.  That  was  an  action  to  enforce  specific 
P^^onnance  of  a  contract  for  the  purchase  of  real 
^*^te.    Appellant  held  a  contract  for  the  purchase 
^t  a  tract  of  land,  which  he  was  about  to  plat  as  an 
addition  to  a  city.     He  entered  into  a  written  contract 
^ith  appellee  and  others,  by  which  they  subscribed 
for  and  bound  themselves  to  take  the  number  of  lots 
opposite    their    respective    names.     Appellee    sub- 
scribed for  one  lot,  and  by  the  terms  of  the  contract, 
the  subscribers  were  to  meet  and  determine  by  lot 
the  number  of  the  lot  or  lots  to  each  respective  sub- 
scriber; and  as  soon  as  said  lots  were  so  awarded 
and  it  should  be  determined  in  whom  the  respective 
ownership  should  lie,  then  appellant  was  to  make  to 
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each  of  said  parties  a  warranty  deed,  etc.  In  pur- 
suance of  the  provisions  of  the  contract  each  of 
the  subscribers,  including  the  appellee,  met  and  de- 
termined by  lot,  which  of  the  platted  lots  should  bo 
designated  for  conveyance  to  each  subscriber,  includ- 
ing a  described  Jot  for  appellee.  After  such  drawing 
appellant  made  and  tendered  to  appellee  a  deed  with 
covenants  of  warranty,  for  the  lot  drawn  by  him,  and 
demanded  payment  of  the  purchase  price,  which  ap- 
pellee refused.  In  the  action  for  specific  performance, 
appellee  successfully  defended  on  the  sole  ground  that 
the  scheme  for  the  distribution  of  the  lots  was  tainted 
with  the  vice  of  a  lottery,  and  therefore  the  contract 
was  not  enforceable.  The  Supreme  Court  very  prop- 
erly held  that  appellee  was  not  liable.  Hackney,  J., 
speaking  for  the  court  said:  "The  argument  is  not 
made  that  contracts  tainted  with  the  vice  of  lottery 
schemes  are  enforceable.  That  such  contracts  are 
against  public  policy  and  that  those  who  have  entered 
into  them  shall  have  no  relief,  in  the  courts,  to  enforce 
those  that  are  executory  or  to  recover  that  which  has 
passed  under  such  as  have  been  executed,  is  without 
doubt,"  citing  the  following  authorities:  Const.,  art. 
8,  section  15;  Burger  v.  Rice,  3  Ind.  125;  Swain  v.  Bus- 
sell,  10  Ind.  438;  Rothrock  v.  Perkinson,  61  Ind.  39; 
United  States  v.  Olney,  1  Abb.  275;  Whitney  v.  State, 
10  Ind.  404;  Crews  v.  State,  38  Ind.  28;  Hudelson  v. 
State,  94  Ind.  426;  Biggs  v.  Adams,  12  Ind.  199; 
13  Am.  and  Eng.  Ency.  of  Law,  p.  1187;  sections  2170, 
2171,  2172,  Burns'  R.  S.  1894  (2076,  2077,  2078,  Hor- 
ner's B.  S.  1897). 

The  court  further  said:  "The  important  question 
here  is  as  to  the  character  of  the  present  contract. 
Does  it  infringe  this  principle  of  public  policy?  After 
a  learned  and  exhaustive  discussion  of  the  subject, 
the  learned  judge  concludes  with  the  following  Ian- 
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{juage:  "We  find,  therefore,  that  both  the  -contract 
and  the  manner  of  attempting  to  comply  with  its 
terms  were  against  good  morals,  forbidden  by  public 
policy  and  void.  *  *  *  It  is  enough  to  say  that 
one  who  asks  equity  must  present  clean  hands  in 
which  to  receive  it.  Here  the  appellant,  from  the 
beginning,  had  unclean  hands.  He  originated,  car- 
ried forward  and  in  this  suit  sought  to  enforce  a 
vicious  contract.  He  is  in  no  position  to  ask  that 
equity  estop  his  ally  from  exposing  the  vice  of  that 
contract,  the  enforcement  of  which  public  morals  for- 
bid." 

In  the  case  before  us  there  are  two  contracts  accom- 
panying the  complaint  as  exhibits. 

(1)  A  contract  between  the  Cicero  Improvement 
Company  and  appellee,  and  others; 

(2)  A  contract  between  appellant  and  the  Cicero 
Improvement  Company. 

These  two  contracts  should  be  considered  and  con- 
strued together,  for,  in  substance,  they  relate  to  the 
same  subject-matter.  In  the  contract  first  mentioned, 
it  is  recited  that  the  Improvement  Company  is  trying 
to  locate  at  Cicero  one  or  more  factories,  and  as  an  in- 
ducement to  such  location,  said  company,  or  their 
assigns,  propose  to  lay  out  and  to  plat  into  town  lots 
certain  real  estate,  and  to  encourage  such  location; 
the  signers  to  said  agreement,  bound  themselves  to 
subscribe  for  and  take  the  number  of  lots  designated 
opposite  their  respective  names,  at  a  price  not  to 
exceed  $200.00  per  lot;  said  subscribers  were  to  pay 
one-third  the  purchase  price  in  cash,  one-third  in  one 
and  two  years,  with  six  per  cent,  interest.  The  con- 
tract contains  the  following  provisions:  "This  agree- 
ment is  made  on  the  express  conditions  and  under- 
standing that  one  or  more  factories  •  ♦  ♦  shall 
be  located  in  said  town.     (Cicero.)    The  lot  hereby 
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contracted  for  shall  be  apportioned  and  located  for 
each  subscriber  as  the  subscribers  hereto  shall  agree 
when  said  lots  are  laid  out,  in  proportion  to  amount 
paid  for  such  lots  by  the  subscriber."  This  contract, 
on  the  part  of  the  subscribers  is  signed  as  follows: 

"James  Leach 1  Lot  ......  $200.00,  etc." 

The  second  contract  provided  that  appellant  was  to 
build  on  certain  lands,  one  16  pot  glass  bottle  factory; 
that  it  was  to'  employ  not  less  than  150  hands;  that  the 
weekly  pay-roll  should  not  be  less  than  $1,500.00; 
that  it  was  to  lay  out  and  plat  certain  lands  into  town 
lots,  and  that  the  Improvement  Company  was  to  pro- 
cure the  sale  of  150  of  said  lots,  such  lots  to  be  platted 
at  not  more  than  five  to  the  acre  including  streets  and 
alleys.  The  contract  further  pjrovided  that  the  pur- 
chasers were  to  make  selection  of  the  lots  in  pursu- 
ance to  the  contract  which  the  subscription  of  such 
lots  had  been  taken ;  that  said  lots  were  to  be  sold  at 
an  average  price  of  f  200.00  per  lot,  to  be  paid  fol*,  one- 
third  cash,  one-third  in  one  and  two  years,  secured  by 
mortgage,  the  deferred  payments  to  bear  six  per  cent, 
interest. 

The  complaint  avers  full  performance  of  all  the  con- 
ditions of  the  contract  on  appellant's  part,  and  shows 
a  tender  of  a  deed  to  appellee  for  the  lot  apportioned 
to  and  selected  by  him. 

The  complaint  further  alleges  the  manner  or  scheme 
agreed  upon  between  appellee  and  his  co-subscribers 
for  the  apportionment,  location,  and  selection  of  such 
lots,  but  charges,  "That  in  making  said  selection  of 
lots  by  said  drawing,  plaintiff  neither  participated 
therein  nor  counseled  nor  advised  the  same." 

It  is  clear  that  neither  of  these  contracts  is  tainted 
by  the  vice  of  a  lottery  scheme,  and  the  complaint  as 
clearly  shows  that  appellant  had  no  connection  with 
the  scheme  devised  by  appellee  and  his  co-subscribers 
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for  the  selection  of  the  lots  for  which  Ihey  subscribed, 
and  further  shows  that  appellee  went  into  possession 
of  the  lot  selected  by  him. 

Appellant,  relying  in  good  faith,  upon  the  terms 
and  conditions  of  these  contracts,  proceeded  to  carry 
out  their  provisions  on  its  part,  by  erecting  its  factory, 
investing  its  money  on  the  faith  of  the  contracts,  em- 
ploying men,  showing  that  it  employed  over  150  men, 
or  hands,  and  paid  out  over  $1,500.00  on  its  weekly 
pay-rolls.  It  had  no  right  to  assume  that  appellee  and 
the  other  subscribers  would  enter  into  an  unlawful 
scheme  for  the  selection  of  the  lots,  but  had  a  right 
to  assume  that  some  legitimate  and  lawful  means 
would  be  resorted  to  by  them  for  that  purpose.  In 
any  event  appellant  was  in  no  way  connected  with 
such  a  scheme;  it  was  not  a  party  to  it;  did  not  counsel 
or  advise  it,  and  we  are  unable  to  see  upon  what  prin- 
ciple of  law,  equity,  or  reason,  it  can  be  deprived  from 
asserting  its  rights,  on  account  of  such  unlawful  acts 
of  appellee  and  others.  It  seems  to  us  that  if  the  rule 
should  prevail  for  which  appellee  contends,  that  it 
would  work  great  hardship  and  rank  injustice  in 
many  instances.  Thus  if  A  should  enter  into  a  con- 
tract with  B  and  others,  legitimate  and  lawful  in  all 
of  its  provisions,  and  not  in  any  sense  against  public 
policy  or  good  morals,  and  then  B  and  others  should 
'^nterinto  some  unlawful  scheme  relating  to  such  con- 
tract, with  which  scheme  A  had  no  connection,  then, 
in  that  event,  if  appellee's  contention  should  prevail, 
A  could  not  enforce  his  rights  under  the  contract. 
Such  a  doctrine  would  be  monstrous  and  certainly 
cannot  prevail  in  the  administration  of  justice.  It  is 
the  dutv  of  courts  to  administer  and  declare  the  law 
^  as  to  protect  the  rights  of  all  parties  who  apply  to 
the  courts  for  redress.  Here  appellant  has  done  all 
that  it  agreed  to  do,  as  appears  from  the  complaint; 
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it  has  not  been  guilty  of  any  wrong,  constituting  a 
breach  of  its  contract;  it  was  not  in  any  way  responsi- 
ble for,  or  connected  with  the  unlawful  scheme  of 
,appellee  and  others;  the  contracts  themselyes  were 
vBot  tainted  with  any  vice  that  would  vitiate  them; 
and  from  the  facts  stated  in  the  complaint,  the  truth 
of  which  are  admitted  by  the  demurrer,  the  appellant 
has  shown  a  right  to  recover. 

We  have  examined  the  case  of  Lynch  v.  Rosenthuly 
supra,  with  very  great  care,  and  are  satisfied  that 
what  we  have  said  here  does  not  in  anv  sense  conflict 
with  the  doctrine  therein  announced. 

We  do  not  think  it  necessary  to  extend  this  opinion 
by  a  discussion  of  the  only  remaining  question  which 
is  presented,  as  for  the  reasons  given  the  judgment 
must  be  reversed.  The  judgment  is  therefore  re- 
versed, with  instructions  to  the  court  below  to  over- 
rule appellee's  demurrer  to  the  complaint. 


The  Patrons  Mutual  Am  SocmrY  of  Vermhjjgn 

County  v.  Hall. 

[No.  2,166.     Filed  January  25,  1898.] 

Practice. — Harmless  Error. — Sustaining  a  demurrer  to  one  of  sev- 
eral paragraphs  of  answer  is  harmless  error,  where  the  same  evi- 
dence is  admissible  under  other  paragraphs,    p.  120. 

Insurance. — Cancelation  of  Policy. —  Withdrawal. — Mutual  Insur- 
ance.— Where  the  by-laws  of  a  mutual  fire  insurance  company 
which  pays  all  losses  by  assessments  upon  the  members  provide 
ttiat  in  order  to  withdraw  from  such  society  the  member  must  pay 
up  his  past  dues,  obtain  the  written  consent  of  the  directors  thereof 
and  return  the  policy  for  cancelation,  a  policy  holder  cannot  termi- 
nate his  membership  except  in  the  manner  provided  in  the  by- 
laws, and  where  a  member  paid  up  all  assessments  and  requested 
the  secretary  to  erase  his  name  from  the  books  of  the  society  and 
the  secretary  complied  with  such  request  and  promised  the  member 
that  no  further  assessments  should  be  made  ,against  him,  such 
action  will  not  constitute  a  cancelation  of  the  policy  of  insurance 
and  the  company  is  liable  for  a  loss  occurring  under  the  policy  held 
by  such  member,    pp.  120-124,. 
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III!  -  --      ■     - 

ISBVRANCR.— Cancelation  of  Policy. — Mutual  Fire  Insurance  Com- 
pany.— The  board  of  directors  of  a  mutual  fire  insurance  company 
has  no  authority  to  order  the  secretary  of  the  company  to  cancel 
a  policy  in  any  manner  other  than  that  provided  in  the  by-laws, 
p.  US6. 

Save. —Answer. — Cancelation. — It  was  not  error  to  strike  out  an 
allegation  in  an  answer  to  a  complaint  on  a  fire  insurance  policy 
that  plaintiff  regarded  his  policy  in  suit  canceled  and  that  he 
had  publicly  announced  that  he  had  withdrawn  from  the  company. 
p.  126. 

Sjlue.— Special  Finding. — Sufficiency. — Where  the  special  findings  in 
an  action  on  a  fire  insurance  policy  state  that  the  policy  was  issued 
to  plaintiff,  that  it  had  not  expired,  that  all  dues  and  assessments 
were  paid,  that  plaintiff  had  not  assigned  the  poUcy  nor  surren- 
dered it  for  cancelation,  such  findings  show  the  policy  to  be  in 
force  although  such  fact  is  not  stated  in  so  many  words,    p.  US. 

Same. — Mutual  Fire  Insurance  Company. — By-Laws. — An  old  by-law 
of  a  mutual  insurance  company  providing  that  no  member  could 
withdraw  without  first  paying  all  past  dues  and  obtaining  the 
written  consent  of  the  board  of  directors,  and  a  new  by-law  provid- 
ing that  such  withdrawing  member  shall  return  his  policy  to  the 
secretary  for  cancelation,  are  not  inconsistent  with  each  other. 
p.  1£6. 

Samb. — Mutual  Fire  Insurance  Company. — By-Laws. — Amendment, — 
Special  Finding. — An  insurance  company  cannot  complain  of  a 
finding  by  the  court  that  an  old  by-law  of  the  company  was  in 
force  where  the  rights  of  the  parties  were  set  out  under  both  the 
old  and  the  new  or  amended  by-law.    p.  127, 

Same. — Policy.— Household  Furniture. —Gsx^ts  and  bed  clothing  are 
covered  by  the  term  *' household  furniture"  in  a  policy  of  insurance. 
p.  127, 

Witness. — Impeachment, — A  witness  cannot  be  impeached  on  an 
immaterial  matter,    p.  127, 

Same.— Examination. — It  is  not  error  to  sustain  an  objection  to  a 
question  asked  a  witness,  if  the  witness  is  afterward  permitted, 
without  objection,  to  answer  the  same  question  put  in  a  different 
form,    p,  127, 

From  the  Vermillion  Circuit  Court.     Affirmed. 
C,  W.  Ward  and  O,  G.  Bheuhy,  for  appellants. 
Hugh  H.  Conley,  for  appellee. 

Robinson,  C.  J. — Appellee  sued  appellant  on  two 
policies  of  fire  insurance  to  recover  a  fire  loss.  The 
first  paragraph  of  complaint  seeks  to  recover  for  the 
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loss  of  a  dwelling  house,  and  the  second  paragraph  for 
the  loss  of  household  furniture,  woodshed  and  some 
other  buildings.  The  complaint  was  not  questioned 
in  the  lower  court  and  is  not  questioned  here.  Appel- 
lant answered  the  complaint  in  six' paragraphs.  The 
jfirst  paragraph  of  answer  was  a  denial  of  both  para- 
graphs of  complaint.  The  second  paragraph  ad- 
mitted the  execution  of  the  policies  sued  on,  and  the 
destruction  of  the  property,  but  alleged  that  before 
the  property  was  destroyed  both  policies  were  can- 
celed, and  that  appellee  had  withdrawn  from  the 
company.  The  third  and  fourth  paragraphs  of 
answer,  addressed  respectively  to  the  first  and  second 
paragraphs  of  complaint,  are  substantially  alike.  The 
sustaining  of  the  demurrer  to  these  two  paragraphs  of 
answer,  if  error  at  all,  was  harmless,  for  the  reason 
that  all  the  material  facts  alleged  in  them  which  went 
in  defense  of  the  action  were  provable  under  other 
paragraphs  of  answer.  It  is  well  settled  that  when  a 
demurrer  is  sustained  to  one  of  several  paragraphs  of 
an  answer  the  error  is  harmless  if  there  are  other 
paragraphs  under  which  the  same  evidence  is  admis- 
sible. Luntz  V.  Orev€}  102  Ind.  173;  Hall  v.  Hedrick, 
125  Ind.  326. 

The  fifth  and  sixth  paragraphs  of  answer,  addressed 
respectively  to  the  first  and  second  paragraphs  of  the 
complaint,  are  substantially  the  same,  and  admit  the 
execution  of  the  policies,  and  the  fire;  that  appellee 
was  a  member  of  the  company  while  the  policy  was  in 
force;  that  all  losses  by  fire  are  paid  by  assessments 
on  its  members;  that  the  company's  by-laws  provide 
that  its  secretary  shall  keep  a  record  of  all  property 
insured  in  a  book  kept  for  that  purpose,  and  also 
a  list  of  members  and  the  length  of  time  for  which  all 
property  is  entered  for  insurance;  that  on  the  —  day 
of  November,  1894,  appellee  paid  said  secretary  all 
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dues  and  assessments  then  owing  by  him  to  appellant, 
and  at  said  time  told  said  secretary  to  erase  his  name 
from  the  books  of  said  company  and  to  make  no  more 
assessmentsagainst  him,  and  to  cancel  his  said  policies 
of  insurance,  as  he  then  and  there  severed  all  connec- 
tion with  said  company  and  was  no  longer  a  member 
thereof;  and  that  thereupon  said  appellee  and  said 
secretary  agreed  by  parol  that  no  assessments  should 
be  made  against  appellee;  that  his  said  policies  of 
insurance  were  then  at  an  end,  and  that  he  was  no 
longer  a  member  of  said  company  and  that  said  secre 
tary  promised  appellee  that  he  would  erase  his  name 
from  the  books  of  said  company  as  soon  as  he  went  to 
his  oflSce  where  said  books  were  kept;  that  thereupon 
said  secretary  went  immediately  to  his  office  and 
erased  appellee's  name  and  the  record  of  all  of  his 
property  entered  and  appraised  for  insurance  from  its 
said  books,  since  which  time  up  to  the  fire,  both  ap- 
pellee and  appellant  treated  said  policies  as  canceled; 
that  said  secretary  by  the  inherent  power  of  his  office, 
and  by  authority  of  the  board  of  directors  of  appellant 
had  authority  to  cancel  said  policies,  and  to  do  all  the 
acts  as  herein  set  out. 

Appellee  replied  in  four  paragraphs.  The  first 
paragraph  is  the  general  denial.  The  second,  third, 
and  fourth  paragraphs  of  reply,  which  are  directed  to 
the  fifth  and  sixth  paragraphs  of  answer,  are  in  sub- 
stance the  same;  they  admit  that  on  the  day  named 
in  the  answers  appellee  paid  appellant  all  assess- 
ments owing  by  him  and  that  he  then  told  said  secre- 
tary that  he  wanted  no  more  assessments  made 
against  him  and  that  he  wanted  to  withdraw  from  said 
company,  and  that  said  secretary  told  appellee  he 
would  mark  his  name  off  the  books  of  the  company, 
but  he  avers  that  he  was  never  notified  that  his  name 
was  erased  nor  that  his  policies  were  canceled;  that 
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he  retained  said  policies  in  his  possession  and  never 
took  any  further  steps  to  have  them  canceled  and 
that  no  demand  for  the  return  of  said  policies  was 
ever  made  upon  him,  and  that  no  cancelation  was 
ever  made,  but  that  he  held  said  policies  in  full  force 
against  appellant  at  the  time  of  said  fire;  that  said 
secretary  well  knew  he  had  no  power  to  cancel  said 
policies  as  set  out  in  the  answers;  that  the  by-laws  of 
appellant  provide  the  manner  in  which  a  member  may 
withdraw  from  the  company.  In  the  third  paragraph 
of  reply  the  by-law  alleged  to  be  in  force  at  that  time 
was  as  follows:  "Article  12.  No  member  shall  with- 
draw  or  assign  any  part  of  his  or  her  interest  in  this 
company  without  first  paying  all  past  dues  and  ob- 
taining the  written  consent  of  the  board  of  directors.'' 
In  the  fourth  paragraph  of  reply  the  by-law  alleged 
to  be  in  force  was  as  follows:  "Article  12.  No  mem- 
ber of  this  company  shall  withdraw  or  assign  any  part 
of  his  or  her  interest  in  this  company  without  first 
paying  all  past  dues  after  which  he  may  assign  his  or 
her  policy  to  another,  or  return  it  to  the  secretary  to 
be  canceled."  The  second  paragraph  of  reply  avefis 
that  article  twelve  as  first  above  set  out  was  adopted  by 
appellant  at  its  organization,  and  the  same  had  never 
been  altered  or  amended  by  any  method  known  to  the 
by-laws,  and  that  the  same  was  still  in  force  at  the 
time  of  said  loss. 

Many  questions  argued  by  counsel  will  be  de- 
termined by  the  construction  to  be  given  the  article 
of  the  by-laws  as  above  set  out. 

In  the  special  finding  the  court  found  that  both  of 
these  articles  were  in  force  at  the  time  the  policiei^ 
were  issued,  and  continued  in  force  up  to  and  after  the 
fire.  Both  of  these  articles  provide  in  plain  terms  the 
conditions  precedent  to  be  performed  by  a  member 
before  he  can  withdraw.     In  the  original  article  a 
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member  cannot  withdraw  until  he  has  paid  all  past 
dues  and  has  obtained  the  written  consent  of  the 
board  of  directors.  In  the  article  as  amended  a  mem- 
ber cannot  withdraw  until  he  has  paid  all  past  dues 
and  returned  his  policy  to  the  secretary  to  be  canceled. 
We  do  not  hesitate,  to  say  that  had  losses  occurred 
after  the  conversation  between  appellee  and  the  sec- 
retary of  appellant,  and  before  the  fire,  appellee 
would  have  been  liable  for  assessments  as  provided  in 
his  policies.  It  will  not  do  to  say  that  the  secretary 
of  the  company  could  by  an  agreement  with  a  policy 
holder  release  such  policy  holder  from  any  of  his  lia- 
bilities to  the  company.  Such  a  policy  of  insurance 
must  be  construed  along  with  the  charter  and  by-laws 
of  the  company.  The  policy  holder  not  only  receives 
his  policy  but  he  at  the  same  time  becomes  a  member 
of  the  company,  and  as  such  he  assumes  certain  liabil- 
ities to  the  company.  He  becomes  liable  to  contrib- 
ute to  the  loss  of  each  member,  including  his  own 
loss.  lie  is  in  a  sense  both  the  assured  and  the  in- 
surer. He  has  no  right  to  terminate  such  member- 
ship, except  in  the  manner  prescribed  by  the  company 
itself,  nor  can  the  company  terminate  his  membership 
only  as  the  company  itself  has  prescribed.  From  the 
nature  of  such  companies,  paying  as  they  do  all  losses 
by  assessment  on  members  and  not  from  an  accumu- 
lated fund,  it  is  of  first  importance  to  the  company  to 
know  at  all  times  who  its  members  are.  Its  charter 
provides  that  the  company  shall  consist  of  not  less 
than  a  named  number  of  members.  When  an  assess- 
ment is  made  by  the  company  and  paid  by  a  member 
such  payment  carries  the  policy  only  until  another 
assessment  is  legally  made  as  the  by-laws  provide. 
The  company  itself  has  provided  in  its  by-laws  how  a 
policy  holder  may  terminate  his  relations  to  it,  and 
these  provisions  of  the  by-laws  cannot  be  abrogated 
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and  set  aside  by  a  parol  agreement  between  a  policy 
holder  and  the  secretary  of  the  company.  It  is  not 
material  what  appellee  and  the  secretary  may  have 
said  about  the  termination  of  appellee's  rights  and 
liabilities  under  the  policy,  for  the  reason  that  neither 
of  them  had  any  right  or  authority  to  change  or  mod- 
ify the  relations  between  the  appellee  and  the  com- 
pany in  any  manner,  except  as  provided  by  the  by- 
laws. As  long  as  appellee  paid  all  assessments  made 
against  him  and  retained  his  policies,  and  until  his 
withdrawal  from  the  company  had  been  effected  in  the 
manner  provided  in  the  charter  and  by-laws,  the 
mutual  rights  and  liabilities  of  appellee  and  the  com- 
pany remained  in  force. 

Counsel  for  appellant,  in  support  of  their  position 
that  the  policy  was  canceled  by  this  parol  agreement, 
cite  the  case  of  Farmers^  Mutual  Insurance  Co.  v.  Wen- 
ger,  90  Pa.  St.  220,  and  set  out  in  their  brief  the  opin- 
ion in  that  case  in  full.  But  that  case  fails  to  support 
appellant's  position.  The  by-laws  of  the  company 
provided  that  in  case  of  the  withdrawal  or  expulsion 
of  a  member,  an  entry  of  such  withdrawal  or  expul- 
sion should  be  made  on  the  books,  and  the  liabilities 
should  commence  and  terminate  at  12  o'clock  on  the 
day  on  which  their  names  were  entered,  withdrawn  or 
erased.  The  policy  holder  had  surrendered  the  pol- 
icy, but  the  company  had  failed  to  enter  the  with- 
drawal on  its  books.  The  court  held  the  company  not 
liable  for  the  loss  of  the  property  insured,  and  in  the 
opinion  said:  "Wenger  had  nothing  to  do  with  the 
books;  if  he  complied  with  his  part  of  the  contract  by 
a  surrender  of  his  policy,  which,  of  course,  meant  a 
release  of  the  company,  he  had  nothing  more  to  do, 
and  he  was  as  effectually  released  from  all  future 
obligations  to  the  company  as  though  his  name  had 
never  been  on  its  books." 
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Error  is  assigned  upon  the  ruling  of  the  court  in 
striking  out  certain  allegations  in  an  answer  in  which 
it  was  alleged  that  the  board  of  directors  had  in- 
structed the  secretary  to  cancel  appellee's  policy,  in 
case  he  ever  requested  it,  upon  payment  of  all  dues 
from  him  to  the  company.  This  was  not  error,  for  the 
reason  that  the  board  of  directors  had  no  authority 
to  direct  the  secretary  to  cancel  a  policy  in  any  man- 
ner  other  than  that  provided  by  the  by-laws.  Nor 
was  it  error  to  strike  from  the  pleading  an  allegation 
that  after  the  conversation  between  appellee  and  the 
secretary  that  appellee  regarded  the  policy  canceled, 
and  that  he  had  publicly  announced  that  he  had  with- 
drawn from  the  company. 

There  are  certain  allegations  in  the  second  para- 
graph of  reply  that  are  not  material  and  should  have 
been  omitted  from  the  pleading.  Appellant's  coun- 
sel say  "the  words  are  perhaps  harmless",  and  we 
think  it  quite  clear  that  they  are  harmless,  and  in  that 
view  of  it  there  would  be  no  reversible  error  to  refuse 
to  strike  them  out. 

It  is  assigned  as  error  that  the  rourt  erred  in  its 
conclusions  of  law.  It  is  argued  that  there  is  no 
direct  finding  that  the  policies  sued  on  were  in  force 
at  the  time  of  the  fire.  The  court  does  not  say  in  so 
many  words  that  the  policies  were  in  force  at  the  lime 
of  the  fire,  but  it  is  found  that  the  policies'  were  issued 
to  the  appellee  and  that  they  had  not  expired,  and 
that  he  had  paid  all  dues  and  assessments  against  him; 
that  he  had  not  assigned  the  policies,  nor  surrendered 
them  to  the  secretary  to  be  canceled,  and  the  court 
further  found  the  existence  of  the  corporation  under 
the  statute,  its  manner  of  doing  business  and  the  char- 
ter and  by-laws  of  the  company,  that  in  any  way  affect 
the  issues  in  the  case.  We  think  it  clearly  appears 
from  the  finding  that  the  policies,  were  in  full  force 
at  the  time  of  the  fire. 
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It  is  argued  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  court  found  in  its  tenth 
finding,  that  article  twelve  of  the  old  bylaws  was 
still  in  force,  and  in  its  ninth  finding  that  article 
twelve  of  the  new  by-laws  was  in  force.  There  was 
some  evidence  that  the  by-laws  were  amended,  and 
the  amended  by-laws  were  read  in  evidence.  There 
is  nothing  in  the  new  by-laws  which  shows  that 
they  were  intended  to  supersede  and  take  the  place  of 
the  old  by-laws,  and  article  twelve  of  the  new  by-laws 
is  not  necessarily  inconsistent  with  the  same  article  in 
the  old  by-laws.  The  two  articles  are  in  no  wise  in- 
coni^istent,  and  both  could  stand  and  be  enforced. 
But  even  if  the  court  was  wrong  in  its  tenth  finding, 
there  was  no  error,  for  the  reason  that  the  ninth  find- 
ing, about  which  no  question  is  made,  sets  out  article 
twelve  of  the  new  by-laws  and  finds  it  was  in  force,  so 
that  the  conclusions  of  law  as  to  this  particular  ques- 
tion about  withdrawing  from  the  company  are  suffi- 
ciently sustained  without  the  tenth  finding,  and  that 
finding  could  in  no  way  affect  the  conclusion,  and  even 
if  it  should  be  held  that  the  court  was  wrong,  as  appel- 
lant contends,  in  admitting  in  evidence  the  old  by-laws, 
there  would  be  no  reversible  error  for  the  reason  that 
the  court  found,  so  far  as  pertinent  to  the  issue,  the 
rights  and  duties  of  appellant  and  appellee  under  the 
policy,  as  set  out  in  the  new  or  amended  by-laws. 

Carpets  and  bed  clothing  are  covered  by  the  term 
"household  furniture"  in  a  policy  of  insurance.  The 
term  "furniture"  has  been  held  to  include  plate,  china 
and  linen,  bronzes,  statuary  and  pictures.  See  8  Am. 
and  Eng.  Ency.  Law,  985  note;  9  Am.  and  Eng.  Ency. 
Law,  783  note. 

One  of  the  reasons  assigned  for  a  new  trial  was 
error  of  the  court  in  sustaining  an  objection  to  a  ques- 
tion  propounded   by   appellant   to   appellee   as    to 
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whether  he  had  not  made  certain  statements  out  of 
court  about  the  cancelation  of  his  policies.  The  ques- 
tion was  not  material  either  as  a  part  of  the  res  gestae, 
or  as  an  impeaching  question.  It  is  well  settled  that 
a  witness  cannot  be  impeached  on  an  immaterial  mat- 
ter. The  rights  and  liabilities  of  appellee  under  his 
policies  of  insurance  could  not  be  affected  one  way  or 
the  other  by  how  he  regarded  the  contract  of  insur- 
ance. As  we  have  already  observed,  these  matters 
were  to  be  determined  by  the  policies  and  the  charter 
and  by-laws  of  the  company. 

It  is  not  error  to  sustain  an  objection  to  a  question 
asked  a  witness  if  the  witness  is  afterwards  permitted 
without  objection  to  answer  the  same  question  put  in 
a  different  form.    Judgment  affirmed. 


Morrow,  Trustee,  v.  Shober. 

[No.  2,852.    Filed  January  25,  1898.] 

PLXAOnro. — Parties. — Descriptio  Personce. — The  words  "trustee  of 
Goal  Creek  school  township"  following  the  name  of  defendant  in  a 
pleading  can  only  be  regarded  as  descriptio  personcR.    p.  132. 

Samk. — Complaint. — Oravel  Boad  Assessment. — A  complaint  against 
the  person  occupying  the  office  of  township  trustee  in  an  action  to 
foreclose  a  gravel  road  assessment  against  school  property  in  such 
township  states  no  cause  of  action,    p.  ISS. 

Appeal. — Parties. — Jurisdiction. —  Oravel  Road  Assessments. — The 
question  as  to  whether  the  real  estate  of  a  school  township  can  be 
legally  assessed  for  the  construction  of  free  gravel  roads  is  not  pre- 
sented by  the  record  where  the  township  is  not  made  a  party  to  the 
appeaL    p.  13S. 

From  the  Montgomery  Circuit  Court.     Reversed. 

0.  W.  Paul  and  H.  D.  Van  Cleave,  for  appellant. 
Brumbaugh  &  Combs  und  Crane  &  Anderson,  for 
appellee. 

Henley,  J. — Action  by  appellee  against  John  W. 
Utterback,  Trustee  of  Coal  Creek  school  township, 
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of  Montgomery  county,  Mary  C.  Ford  and  Coal  Creek 
school  township  of  Montgomery  county,  Indiana. 
The  complaint  in  this  cause  is,  omitting  the  formal 
part,  in  the  following  words  and  figures:  "William 
H.  Shober,  plaintiff,  complains  of  John  W.  Utterback, 
trustee  of  Coal  Creek  school  township  of  the  county 
of  Montgomery,  State  of  Indiana,  Mary  C.  Cord  and 
Coal  Creek  school  township  of  Montgomery  county, 
Indiana,  defendants,  and  says:  That  heretofore,  to 
wit,  prior  to  the  fourth  day  of  September,  1893,  one 
Daniel  Curtis  was  duly  appointed  and  qualified  as 
superintendent  for  the  construction  of  the  *Isaac  N. 
Miliarry  Gravel  Road,'  in  Montgomery  county.  State 
of  Indiana,  under  and  pursuant  to  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  approved  April 
8,  1885,  and  the  acts  amendatory  thereof;  that  said 
superintendent,  in  discharge  of  his  duty,  let  the  con- 
tract for  the  construction  of  said  work ;  that  as  soon 
as  said  contract  was  let  said  superintendent  duly 
assessed  upon  all  the  lands  benefited  by  said  im- 
provement ratably  upon  the  amount  of  benefits  as 
confirmed  and  adjudged  by  the  board  of  commission- 
ers of  said  county,  such  sum  as  was  necessary  to  pay 
for  the  work,  and  all  costs  and  expenses  accrued  and 
to  accrue,  not  exceeding  the  whole  benefits  adjudged 
upon  any  one  tract;  that  on  said  date  said  superin- 
tendent duly  executed  certificates  which  certified  the 
sum  assessed  against  each  tract  of  land  respectively; 
that  as  a  part  of  said  assessment  so  made  and  certified 
by  said  superintendent  for  said  improvement,  he  exe- 
cuted certificate  number  216,  in  the  name  of,  and  as 
against  Mary  C.  Ford  et  ah,  for  the  sum  of  nine  and 
sixty  hundredths  dollars  (?9.60),  payable  in  six  equal 
installments,  with  interest  at  the  rate  of  six  per 
centum  per  annum  from  date,  and  attorney's  fees,  due 
in  six,  twelve,  eighteen,  twenty-four,  thirty  and  thirty- 
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six  monthB  from  date,  upon  the  following  feal  estate 
in  tlie  county  of  Montgomery,  State  of  Indiana,  to  wit : 
lot  number  sixteen,  in  the  originj^l  plat  of  the  town 
of  Wingate.  That  under  and  by  said  description  it 
was  intended  to  cover  and  embrace  lot  No.  (16)  six- 
teen as  the  same  is  known  and  designated  on  the  orig- 
inal plat  of  the  town  of  Pleasant  Hill  in  Montgomery 
county,  Indiana;  that  long  after  the  filing  of  said 
plat  the  name  of  said  town  was,  under  and  pursuant 
to  the  rules  and  regulations  of  the  postal  authorities 
of  the  government  of  the  United  States  changed  to 
Wingate,  by  which  last  name,  said  town  has  since  the 
year  1886,been  known  and  designated,  and  that  said  lot 
No.  16  is  the  lot  benefited  by  and  assessed  for  the  pay- 
ment of  said  work,  costs  and  expenses  as  above  al- 
leged; that  said  certificate  and  assessment  thereby  be- 
came and  was  a  first,  valid  and  subsisting  lien  on  said 
real  estate,  and  for  priority  thereof,  relating  back  and 
binding  said  real  estate  from  the  time  of  the  filing  of 

the  petition  for  said  improvement,  to  wit,  the day 

1893;  that  said  superintendent  in  execu- 
ting said  certificate,  in  describing  the  real  estate  as 
above  set  out,  described  the  same  in  an  abbreviated 
form  as  follows:  *Lot  16,  O.  P.  Wingate.'  That  said 
certificate  is  herewith  filed,  marked  ^exhibit  A,'  and 
made  a  part  of  this  complaint.  That  said  superintend- 
ent duly  issued  and  paid  said  certificate  in  consider- 
ation of  labor  performed  upon  said  improvement; 
that  the  plaintiff  is  the  owner  and  holder  of  said  cer- 
tificate; that  Ao  part  thereof  has  ever  been  paid,  al- 
though three  installments  thereof  are  long  past  due, 
and  plaintiff  has  made  demand  for  payment  thereof; 
that  by  reason  of  the  default  in  the  payment  of  said  in- 
stallments at  maturity,  and  of  the  demand  made  by  the 
plaintiff  the  whole  amount  of  said  certificate  and  as- 
Vol.  19—9  • 
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sessments'  has  become  due  and  collectible,  together 
with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum  from  date  and  reasonable  attorney's  fees,  all  of 
which  is  wholly  unpaid.  That  there  is  now  due  the  plain- 
tiff on  said  assessment  and  certificate  the  sum  of  twelve 
dollars  principal  and  interest,  and  the  further  sum  of 
twenty-five  dollars,  reasonable  attorney's  fees,  upon 
which  the  plaintiff  is  entitled  to  judgment  without 
any  relief  from  valuation  or  appraisement  laws,  the 
foreclosure  and  enforcement  of  said  lien  and  assess- 
ment, and  the  sale  of  said  real  estate  to  pay  off  and 
satisfy  the  same.  That  the  defendants  claim  to  Ijave 
some  interest  in  the  subject-matter  of  this  suit,  to  the 
plaintiff  unknown,  are  made  parties  defendant  herein, 
to  answer  as  to  their  interest  and  to  show  cause  if  any 
they  may  have  why  the  plaintiff  should. not  have  judg- 
ment in  the  manner  and  form  as  prayed  herein. 
Wherefore  the  plaintiff  demands  judgment  for  forty 
dollars,  the  foreclosure  and  enforcement  of  said  lien 
and  assessment,  the  sale  of  said  real  estate,  to  pay 
off  and  satisfy  the  same,  and  for  all  proper  relief." 

A  copy  of  the  certificate  of  assessment  and  of  the 
coupons  attached  thereto  is  filed  with  and  made  a  part 
of  the  complaint.  After  the  filing  of  the  complaint, 
and  before  any  further  proceedings-  were  had  in  said 
cause  it  was  made  to  appear  that  since  the  beginning 
of  the  action  one  Ebert  M.  Morrow  had  succeeded 
John  W.  Utterback  as  trustee  of  Coal  Creek  school 
township  and  he  was  substituted  as  defendant  in  the 
place  of  Utterback.  The  complaint  was  not  tested 
by  demurrer  in  the  lower  court.  Defendant  Mary  C. 
Ford  appeared  and  filed  an  answer  disclaiming  any 
interest  in  the  real  estate  sought  to  be  affected  by  the 
action,  and  thus  passed  out  of  the  case.  Appellant 
Ebert  M.  Morrow,  trustee,  etc.,  appeared  and  filed  his 
separate  answer  in  one  paragraph,  which  answer  is  as 
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follows:  "Comes  now  the  defendant  Ebert  M.  Mor- 
row, trustee  of  Coal  Creek  township,  and  for  his  sepa- 
rate answer  to  the  complaint  says,  that  since  the 
bringing  of  this  action,  he  has  succeeded  the  defend- 
ant John  W.  Utterback,  in  the  office  of  trustee  of  said 
township  and  that  he  is  now  duly  qualified  and  acting 
trustee  of  said  township,  and  for  answer  to  the  plain- 
tiff's complaint  he  says,  that  about  the  year  1832,  the 
said  school  township,  by  its  duly  qualified  trustee, 
purchased  of  one  John  W.  Cord,  and  said  John  W. 
Cord  and  his  wife,  now  the  defendant  Mary  C.  Cord, 
executed  to  said  school  township  a  warranty  deed 
for  said  lot  for  school  purposes,  and  thereupon  the 
said  school  township  took  possession  of  said  lot  for 
school  purposes,  under  said  deed  during  the  year  1832, 
and  1833.  The  said  school  township  erected  on  said  lot 
a  school  house,  for  public  school  purposes,  and  paid  for 
said  house  and  said  lot  out  of  the  public  school  funds, 
raised  by  taxation,  and  that  ever  since  the  said  date, 
the  said  school  township  by  its  proper  trustee  was  in 
possession  of  said  house  and  said  lot,  and  used  the 
same  for  school  purposes,  and  that  therefore  said  lot 
was  not  subject  to  be  assessed  for  the  construction  of 
said  gravel  road,  and  that  such  asssessment  is  void 
and  created  no  lien  on  said  lot.  Wherefore  he  prays 
judgment  for  costs  and  all  proper  relief." 

A  demurrer  was  filed  to  the  answer  and  sustained. 
The  appellant  refusing  to  plead  further,  the  court 
rendered  the  following  judgment :  "That  the  plaintiff 
ought  to  recover  of  the  defendant  Ebert  M.  Morrow 
as  trustee  the  sum  of  twenty-five  dollars  and  ninety- 
five  cents  of  which  amount  the  sum  of  fifteen  dollars 
is  for  plaintiff's  attorney's  fees  and  that  said  sum  is  a 
lien  upon  the  real  estate  hereinafter  described.  It  is 
therefore  considered  andadjudged  by  the  court  that  the 
plaintiff  recover  of  and  from  the  defendant  Ebert  M. 
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Morrow  as  trustee  of  Coal  Creek  school  township  of 
Montgomery  county,  Indiana,  the  sum  of  twenty-five 
dollars  and  ninety-five  cents  together  with  the  costs 
and  charges  herein  laid  out  and  expended,  taxed  at 

$ .     It  is  further  considered  and  adjudged  by  the 

court  that  said  sum  of  twenty-five  dollars  and  ninety- 
five  cents  is  a  lien  upon  the  following  described  real 
a  state  in  Montgomery  county,  State  of  Indiana,  viz: 
Lot  numbered  sixteen  (16)  as  the  same  is  known  and 
designated  on  the  original  plat  of  the  town  of  Pleas- 
ant Ilill.  And  it  is  further  ordered  that  said  defend- 
ant, Ebert  M.  Morrow,  as  trustee  of  said  township, 
pay  said  judgment  and  the  costs  of  this  action  out  of 
any  money  in  his  hands  liable  for  such  expense  and 
should  there  not  be  sufficient  funds  to  pay  said  claim^ 
in  that  event  he  is  ordered  to  assess  and  collect  an 
amount  sufficient  for  said  purpose." 

It  will  be  observed  that  no  answer  was  ever  filed  for 
Coal  Creek  school  township  and  that  if  any  judgment 
was  rendered  against  that  township  the  same  is  not 
appealed  from.  The  assignment  of  errors  in  this 
court  is  entitled  "Ebert  M.  Morrow  Trustee  of  Coal 
Creek  school  township  of  Montgomery  county,  In- 
diana, vs.  William  H.  Shober."  The  errors  assigned 
are: 

"1.  The  complaint  of  appellee  William  H.  Shober 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

"2.  The  court  erred  in  sustaining  the  demurrer  to 
the  answer'of  appellant." 

The  words  "Trustee  of  Coal  Creek  school  town- 
ship" in  every  instance  following  the  name  of  Ebert 
M.  Morrow  in  the  complaint,  the  answer  and  the  judg- 
ment rendered  by  the  court,  and  the  assignment  of 
errors,  filed  in  this  court,  can  only  be  regarded  aa 
descriptio  personae. 
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This  cause  was  transferred  to  this  court  by  the  Su- 
preme Court,  in  which  court  it  was  originally  filed  and 
docketed,  its  number  there  being  17936.  The  Su- 
preme Court  must  necessarily  have  regarded  this 
action  as  one  for  a  money  judgment,  and  for  the  fore- 
closure of  a  statutory  lien,  else  this  court  would  not 
have  jurisdiction.  As  a  complaint  for  a  money  judg- 
ment and  the  foreclosure  of  a  statutory  lien,  it  stated 
no  cause  of  action  against  the  appellant  herein.  If 
appellee  is  entitled  to  the  relief  given  him  in  that  part 
of  the  judgment  of  the  lower  court  wherein  the  appel- 
lant is  ordered  and  directed  to  pay  the  assessment, 
and  if  there  is  not  enough  money  on  hands  with  which 
to  pay  it  to  "assess  and  collect  an  amount  sufficient 
to  pay  the  same,"  such  a  mandate  could  only  be  ob- 
tained in  an  action  over  which  this  court  has  no  juris- 
diction. Coal  Creek  school  township  not  being  a 
party  to  the  appeal,  the  question  of  whether  the  real 
estate  of  the  school  tawnship  could  legally  be  assessed 
for  the  construction  of  the  free  gravel  road  is  not  pre- 
sented bv  the  record.  For  the  reason  that  the  com- 
plaint  fails  to  state  a  cause  of  action  against  the  ap- 
pellant, the  same  will  have  to  be  reversed.  The  judg- 
ment is  reversed. 


Tracy  v.  Hacket. 

[No.  2,864.    Filed  January  25,  1898.] 

Libel. — Damages. — The  law  presumes  general  damages  as  natural 
and  probable  consequences  of  the  publication  of  defamatory  lan- 
guage which  is  libelous  per  se.    p.  135, 

Same. — Daviages. — Where  in  a  civil  action  for  libel  the  wrong  is  of 
such  a  character  that  defendant  would  be  liable  to  a  criminal  pros- 
ecution therefor  exemplary  damages  cannot  be  a.ssessed.    p.  135. 

Same. — Evidence.— In  the  trial  of  a  civil  action  for  libel  the  defend- 
ant may,  under  the  general  denial,  prove  plaintiff's  general  charac- 
ter to  be  bad  in  mitigation  of  damages,    p.  135. 
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Libel. — Failure  to  Atvard  Nominal  Damages. — The  appellate  court 
will  not  reverse  a  judgment  on  account  of  the  failure  of  the  jurj 
to  award  to  plaintiff  nominal  damages  in  an  action  for  libel  where 
the  defamatory  matter  published  is  libelous  j^er  ae  and  has  not  been 
justified  by  establishing  its  truth,    pp.  1S6,  136, 

lNBTRUcnoN& — Failure  to  Oive.—A  cause  will  not  be  reversed  on 
account  of  the  failure  of  the  court  to  give  additional  instructions 
not  requested,  where  there  is  no  reversible  error  in  the  instructions 
given,    p.  137. 

From  the  Allen  Superior  Court.     Affirmed. 

William  H.  Shambaugh  and  Henry  C.  Hanna,  for 

appellant. 

Henry  Colerick^  J.  E.  K.  France  and  Will  E.  Cole- 
rick^  for  appellee.' 

Black,  J. — The  appellant  brought  his  action 
against  the  appellee  for  libel,  the  complaint  showing 
a  publication  of  libelous  language  imputing  a  crime 
to  the  appellant,  in  a  newspaper  of  which  the  appellee 
was  alleged  to  be  the  owner  and  publisher,  whereby 
the  appellant  "was  injured  in  his  reputation,  to  his 
damage  in  the  sum  of,"  etc.  There  was  an  answer  of 
general  denial,  and  there  were  a  number  of  special 
paragraphs,  but  there  was  no  answer  seeking  to 
justify  by  alleging  the  truth  of  the  language  pub- 
lished. A  jury  returned  a  verdict  for  the  appellee. 
The  appellant's  motion  for  a  new  trial  was  overruled. 
It  is  claimed  in  argument  for  the  appellant,  that,  as 
was  assigned  in  the  motion  for  a  new  trial,  the  ver- 
dict was  not  sustained  by  sufficient  evidence,  and  that 
it  was  contrary  to  law. 

Counsel  for  appellant  present  as  the  question  for 
decision  under  these  assigned  causes  for  a  new  trial, 
whether  or  not  the  plaintiff  in  such  a  case,  when  the 
libelous  matter  published  contains  a  charge  of  felony, 
is  entitled  .to  nominal  damages,  when  the  defendant 
fails  to  justify  by  establishing  the  truth  of  the  charge 
contained   in   the   libelous  publication.     No  special 
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damages  were  alleged, and  it  was  not  necessary  to  a  re- 
covery to  show  special  damages.  The  defamatory 
language  was  libelous  per  se;  and  for  words  actionable 
per  se  the  law  presumes  general  damages  as  natural 
and  probable  consequences.  The  wrong  here  in- 
volved in  suit  being  one  for  which  the  wrongdoer 
would  be  liable  both  to  a  criminal  prosecution  and  to 
a  civil  action,  it  is  settled  in  this  State  that  exemplary 
damages  could  not  be  assessed,  and  that  the  appellant 
would  be  entitled  only  to  compensatory  damages. 
Wabash,  etc.,  Co.  v.  Curwrine,  123  Ind.  89,  and  cases 
there  cited. 

Under  the  general  denial  matter  in  mitigation  was 
admissible  in  evidence,  and  the  appellee  might  prove 
the  appellant's  general  character  to  be  bad,  in  mitiga- 
tion of  damages.  O^Conner  v.  O^ Conner,  27  Ind.  69; 
Blickenstaff  v.  Perrin,  27  Ind.  627;  Master  v.  Stall, 
119  Ind.  244;  Burke  v.  Miller,  6  Blackf.  155;  Halla- 
well  V.  Ountle,  82  Ind.  554. 

The  amount  of  damages  would  be  peculiarly  within 
the  province  of  the  jury.  See  Alley  v.  Neely,  5  Blackf. 
200;  Indianapolis  Sun  Co.  v.  Horrell,  53  Ind.  627; 
Dean  v.  Miller,  66  Ind.  440;  Marks  v.  Jacobs,  76  Ind. 
216;  13  Am.  and  Eng.  Ency.  of  Law,  432. 

There  is  no  claim  on  behalf  of  appellant  that  under 
the  evidence,  which  we  need  not  recount,  he  would  be 
entitled  to  a  reversal  for  failure  to  assess  substantial 
damages,  but  it  is  insisted  that  for  the  invasion  of  his 
legal  right  by  the  defamatory  publication  which  has 
not  been  justified,  he  was  entitled  to  a  verdict  for 
nominal  damages. 

Assuming  this  claim  to  be  correct,  it  does  not  neces- 
sarily follow  that  the  appellant  is  entitled  to  a  re- 
versal of  the  judgment  on  appeal.  In  Crawford  v. 
Bergen,  91  Iowa  675,  60  N.  W.  205,  it  was  held  that  a 
failure  of  the  jury  to    award    nominal  damages   in 
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slander,  where  the  plaintiff  was  only  entitled  to  nom- 
inal damages,  was  not  sufficient  ground  for  reversing 
a  judgment  for  the  defendant. 

In  Funk  v.  Evening  Post  Pub.  Co.y  27  N.  Y.  Supp. 
1089,  which  was  an  action  for  libel,  wherein  the  jury 
found  for  the  defendant,  notwithstanding  an  instruc- 
tion of  the  court  that  the  plaintiff  was  entitled  to  at 
least  nominal  damages,  the  court  on  appeal  refused  to 
reverse  the  judgment.  It  was  held  that  unless  some 
permanent  right  is  affected,  or  some  error  of  court,  has 
crept  in,  by  which  the  jury  has  rendered  an  erroneous 
verdict,  the  court  will  not  set  aside  the  verdict  upon 
appeal  because  the  plaintiff  was  entitled  to  nominal 
damages. 

In  Jennings  v.  Loringy  5  Ind.  250,  the  action  being 
for  false  imprisonment,  where  there  was  a  technical 
right  to  recover,  and  the  plaintiff  was  entitled  to  nom- 
inal damages,  but  to  nothing  more,  it  was  held  that 
the  failure  to  assess  nominal  damages  was  not  good 
ground  for  a  new  trial.  See,  also,  Tate  v.  BooCy  9  Ind. 
13;  Patton  v.  Hamilton^  12  Ind.  256:  StatCy  ex  reL, 
V.  Shacklefordy  15  Ind.  376;  Hudspeth  v.  AlleUy  26 
Ind.  165;  Black  v.  Coariy  48  Ind.  385;  Statey  ex  rel.y 
v.  Cloudy  49  Ind.  174;  Platter  v.  City  of  Seymour y 
86  Ind.  323;  Hacker  v.  Blakey  17  Ind.  97;  Mahoney  v. 
RohhinSy  49  Ind.  146;  Town  of  Tipton  v.  JoneSy  77  Ind. 
307;  Atkins  v.  Van  Buren  School  Tp.y  77  Ind.  447. 

Under  these  authorities  we  would  not  be  authorized 
to  reverse  the  judgment  for  the  mere  reason  that  the 
jury  failed  to  assess  nominal  damages  to  which  the 
appellant  was  entitled. 

The  case  of  Indianapolis,  etc..  Gravel  Road  Co.  v.  Belt 
R.  W.  Co.,  110  Ind.  5,  to  which  we  have  been  referred 
by  counsel,  is  not  in  conflict  with  this  conclusion. 
There  the  ground  of  the  court's  decision  upon  this 
point  was  thus  expressed:  "The  injury  to  appellant 


NOVEMBER  TERM,  1897— Vol.  19.         137 


The  Chicago  and  Southeastern  Railway  Company  v,  Harris. 


is  in  its  character  permanent,  and  will  be  permanent, 
unless  his  rights  are  settled  and  established.  Appel- 
lee is  wrongfully  maintaining  the  track  of  its  railroad 
across  appellant's  gravel  road.  By  lapse  of  sufficient 
time  that  maintenance  will  ripen  into  a  right.  For 
reasons  stated  this  is  not  a  case  for  the  application  of 
the  maxim  de  minimis  non  curjai  lex.^^ 

The  case  before  us  is  not  one  in  which  a  permanent 
right  is  affected.  The  distinction  is  discussed  and 
illustrated  in  Funk  v.  Evening  Post  Pub.  Co.,  supra. 

Some  complaint  is  made  in  argument  in  relation  to 
the  instructions  given  to  the  jury.  But  upon  a  com- 
parison of  all  the  instructions,  including  those  given 
at  the  ^request  of  the  appellant,  we  cannot  conclude 
that  they  were  prejudicial  to  the  appellant's  rights. 
It  may  be  that  if  we  were  called  upon  to  decide,  we 
would  be  of  opinion  that  it  would  have  been  proper 
to  instruct  the  jury  upon  the  subject  of  nominal  dam- 
ages, but  no  such  instruction  was  asked.  There  being 
no  reversible  error  in  the  instructions  given,  we  can 
not  reverse  for  failure  to  give  additionaMnstruction 
not  requested.     The  judgment  is  affirmed. 


The  Chicago  and  Southeastern  Rah.way 

Company  v.  Harris. 

[No.  2,199.    Filed  Apr.  27,  1897.     Rehearing  denied  Jan.  25,  1898.] 

Railroads. — Process.Summons. — Injury  to  Stock. — In  a  proceeding 
under  section  5317,  Bums' R.  S.  1894  (4030,  Homer's  R.  S.  1897), 
providing  that  on  filing  with  the  clerk  of  the  circuit  court  a  tran- 
script of  a  judgment  obtained  in  a  justice's  court  against  a  railroad 
company  the  process  of  the  court  may  be  obtained  for  the  enforce^ 
ment  thereof  as  in  such  statute  provided  by  serving  notice  on  def  en 
dant  ten  days  before  the  first  day  of  the  term  at  which  such  motion 
is  to  be  heard,  the  failure  to  serve  such  notice  ten  days  before  the 
first  day  of  the  term  at  which  the  motion  is  to  be  heard  will  not 
render  the  service  void  but  would  only  entitle  defendant  to  a  con- 
tinuance until  the  next  term,     pp,  188-140. 
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Railroads. — Damages. — KiUing  Stock. — A  motion  or  complaint  in  a 
proceeding  under  section  5317,  Bums'  B.  S.  1894  (4080,  Homer's  R.  S. 
1897),  to  obtain  process  of  the  circuit  court  on  a  judgment  rendered 
in  a  justice's  court  against  a  railroad  company  for  stock  killed  is 
not  bad  for  failure  to  charge  that  the  engine  and  cars  came  in  con- 
tact with  the  animals  killed,    p.  140, 

Baxr.— Damages. — Killing  Stock. —Judgment-Justice  of  the  Peace. 
— Jurisdiction. — A  complaint  in  a  proceeding  under  section  5817, 
Bums'  R  S.  1894  (4080,  Homer's  R.  S.  1897),  to  obtain  process  of 
the  circuit  court  on  a  judgment  rendered  by  a  justice  of  the  peace 
against  a  railroad  company  for  stock  killed  must  show  that  such 
court  had  jurisdiction  to  render  the  judgment,    pp.  141,  ^42- 

From  the  Clinton  Circuit  Court.     Reversed. 

William  R.  Crawford  and  W.  C  Stover,  for  appel- 
lant. 
B.  T.  Eistine  and  H.  H.  Ristinej  for  appellee. 

Black,  J. — This  cause  was  commenced  in  the  Mont- 
gomery Circuit  Court.  A  bill  of  exceptions  showed 
that  on  the  5th  of  June,  1894,  the  appellant  entered 
a  special  appearance  in  that  court  and  stated  its 
objection  in  writing  to  the  jurisdiction  of  the  court 
over  the  appellant,  and  for  cause  assigned  that  no 
summons  or  notice  of  any  kind  had  been  issued  by  the 
court  or  served  upon  the  appellant  prior  to  the  24th 
day  of  the  then  present  term  of  the  court,  all  of  which, 
it  was  stated  in  the  written  objection,  appeared  on  the 
records  of  the  court. 

The  court  overruled  the  objection,  and  took  jurisdic- 
tion of  the  appellant,  and  this  action  of  the  court  is 
assigned  as  error. 

It  was  a  proceeding  under  section  5317,  Burns'  R.  S. 
1894  (4030,  Horner's  R.  S.  1897),  which  provides,  that 
"any  person  obtaining  a  judgment  before  a  justice  of 
the  peace  for  any  animal  or  animals  killed  or  injured 
by  the  cars,  locomotives  or  other  carriages  of  any  rail- 
road in  this  State,  upon  the  filing  of  a  certified  trans- 
cript of  such  judgment  in  the  office  of  the  clerk  of 
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the  circuit  court  of  tlie  county  in  which  such  animals 
were  killed  or  injured,  and  upon  the  clerk  of  such 
court  entering  the  same  on  the  order  book  thereof, 
upon  notice  and  motion  made  in  such  court,  as  speci- 
fied in  the  preceding  section,  shall  be  entitled  to  the 
order  and  proceedings  therein  specified." 

The  preceding  section  provides  that  if  the  cause  for 
such  killing  or  injury  be  commenced  in  the  circuit 
court  of  such  county,  the  court,  on  motion  of  the  plain- 
tiff, on  rendition  of  judgment  for  the  plaintiflf,  or  after- 
wards, at  any  time,  when  notice  of  such  motion  has 
been  served  on  the  railroad  company,  defendant,  at 
least  ten  days  before  the  first  day  of  the  term  of  the 
court  at  which  such  motion  is  to  be  heard,  shall  order 
a  writ  to  issue,  directed  to  the  sheriff  of  the  proper 
county,  for  any  agent,  conductor  or  employe  of  such 
railroad  company,  etc.,  named  in  such  motion,  to  ap- 
pear, etc.,  and  answer  upon  oath  as  to  the  amount  of 
money  in  his  hands,  if  any,  belonging  to  such  com- 
pany, etc. 

The  bill  of  exceptions  showing  this  objection  to  the 
court's  jurisdiction  does  not  contain  "the  records  of 
the  court"  to  which  reference  was  made  in  the  objec- 
tion, or  designate  them  more  particularly. 

If,  as  is  contended  on  behalf  of  the  appellant,  the 
statutory  provision,  section  524,  Burns'  K.  S.  1894  (516, 
Horner's  R.  S.  1897),  for  fixing  a  day  for  the  appear- 
ance of  the  defendant  by  indorsement  on  the  com- 
plaint, does  not  apply  to  such  a  proceeding,  as  to 
which  we  need  not  decide,  still,  the  summons  and 
service  would  have  been  good  for  the  next  term,  and 
the  appellant  would  have  been  entitled  to  a  continu- 
ance only.  Eastea  v.  Eastes,  79  Ind.  363;  Axtell  v. 
Workman,  17  Ind.  App.  152.  By  agreement  of  the 
parties,  the  cause  was  continued  until  the  next  term, 
and  on  the  21st  of  September,  1894,  upon  the  ap- 
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pellant's  application^  the  venue  was  changed  to  the 
court  below. 

The  overruling  of  the  appellant^s  demurrer  to  the 
motion,  or  complaint,  is  assigned  as  error.  The  mo- 
tion, or  complaint,  (so  far  as  its  allegations  need  be 
stated  to  illustrate  the  objection  urged  against  it) 
averred,  that  on,  etc.,  the  appellee  "recovered  a  judg- 
ment before  James  Peterson,  a  justice  of  the  peace  of 
Montgomery  county,  Indiana,  against,"  etc.,  for  the 
sum  of,  etc. ;  "that  said  judgment  was  rendered  upon 
a  complaint  for  stock  killed  by  said  railroad  company 
in  said  county;  that  said  stock  entered  upon  the  track 
of.  said  railroad  company  at  a  point  where  said  rail- 
road was  not  securely  fenced;  that  said  judgment  is 
wholly  unpaid,  unappealed  from,  and  in  full  force  ;"that 
on,  etc.,  "plaintiff  caused  a  transcript  of  said  judg- 
ment to  be  filed  in  the  clerk's  oflBce  of  said  county,  and 
said  transcript  was  recorded  in  order  book  63  at  page 
317  of  this  court." 

Objection  is  made  to  the  motion,  or  complaint,  on 
the  ground  that  there  is  no  allegation  that  the  engine 
and  cars  came  in  contact  with  the  animal  killed.  The 
Chicago,  etc.y  R.  W.  Co.  v.  ^ummerSy  113  Ind.  10,  was  a 
proceeding  like  the  one  at  bar,  in  which  a  complaint, 
or  motion,  which  alleged  that  the  "judgment  was 
upon  a  complaint  for  stock  killed  and  injured  by  said 
railway  company,"  but  failed  to  allege  that  the  judg- 
ment was  for  any  animal  or  animals  killed  or  injured 
by  the  railroad  company's  cars,  locomotives  or  other 
carriages.  It  was  held  that  the  motion,  or  complaint 
was  not  in  this  regard  insufficient  on  demurrer,  and 
that  if  any  objection  existed  for  such  omission,  it 
could  be  reached  only  by  motion  to  make  the  pleading 
more  certain  and  specific.  This  objection  to  the  com- 
plaint before  us,  therefore,  must  be  regarded  as  not 
well  taken. 
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It  is  further  contended,  that,  the  action  being  one 
to  enforce  the  collection  of  a  judgment  of  a  justice  of 
the  peace,  the  complaint  was  insufficient  for  failure  to 
show  the  jurisdiction  of  the  inferior  court  of  limited 
and  special  jurisdiction.  This  position  of  the  appel- 
lant appears  to  be  well  taken.  In  the  Chicago,  etc, 
R.  \T,  Co.  V.  Summers,  supra,  it  was  held  that  such  a 
proceeding  as  this  is  a  new  and  original  suit  or  pro- 
ceeding, to  be  instituted  in  the  circuit  court,  and  is  a 
civil  action,  and  that  the  sufficiency  of  the  facts  stated 
in  the  so  called  motion  to  constitute  a  cause  of  action 
may  be  tested  by  demurrer.  It  must  be,  therefore, 
not  merely  such  a  pleading  as  would  be  permissible 
in  the  court  of  a  justice  of  the  peace,  but  such  a  plead- 
ing as  will  stand  the  test  of  a  demurrer  in  a  cause 
commenced  in  the  circuit  court. 

In  Chicago,  etc.,  R.  W.  Co.  v.  Adams,  12  Ind.  App. 
317,  it  was  said,  that  this  remedy  is  a  purely  statutory 
one,  and  that  he  who  seeks  to  avail  himself  of  such  a 
right  must  bring  himself  within  the  statutory  provi- 
Bions.  In  that  case,  it  did  not  appear  from  the  aver- 
ments of  the  motion  that  the  stock  was  killed  in  the 
coun-ty  in  which  the  transcript  was  filed,  or  that  the 
judgment  had  been  entered  of  record.  It  was  held 
that  for  want  of  such  allegations  the  motion  was  in- 
sufficient on  demurrer.  There  is  no  averment  in  the 
motion  before  us  showing  that  the  justice  of  the  peace 
had  jurisdiction  of  the  defendant  in  the  action  in 
which  the  judgment  was  rendered  against  it  for  the 
killing  of  the  animals.  Facts  conferring  jurisdiction 
are  not  alleged.  Nothing  is  shown  in  relation  to  sum- 
mons, service,  or  appearance.  The  necessity  of  stat- 
ing jurisdictional  facts  is  obviated  by  our  statute,  sec- 
tion 372,  Burns^  R.  S.  1894  (369,  Horner's  R.  S.  1897), 
which  provides:  "In  pleading  a  judgment  or  decision 
of  a  court  or  officer  of  special  jurisdiction,  it  shall  be 
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sufficient  to  allege,  generally,  that  the  judgment  or 
decision  was  duly  given  or  made.  If  the  allegation 
be  denied,  the  facts,  conferring  jurisdiction  must  be 
proved  on  the  trial."  There  is  no  such  general  alle- 
gation in  this  motion.  Courts  of  justices  of  the  peace 
are  courts  of  special  and  limited  jurisdiction,  and 
where  a  party  to  an  action,  in  pleading,  relies  upon  or 
claims  a  right  under  the  judgment  of  a  justice  of  the 
peace,  there  is  no  presumption  of  jurisdiction,  afnd  the 
facts  showing  jurisdiction  must  be  shown,  or,  in  thi6 
State,  the  general  averment  permitted  by  the  statute 
must  be  made.  Hoppes  v.  Lucas,  86  Ind.  43;  Midland 
R.  W.  Co.  V.  Eller,  7  Ind.  App.  216.  The  judgment  is 
reversed,  and  the  cause  is  remanded  with  instruction 
to  sustain  the  demurrer  to  the  amended  complaint. 


Cameron  et  al.  v.  Oberlin. 

[No.  2,828.    Hied  Not.  24,  1807.    Rehearing  denied  Jan.  25,  1808.] 

Fires. — Negligence. — Independent  Contrtictor. — A  landowner  is  liable 
for  the  negligence  of  a  contractor  in  permitting  Are  to  escape  to 
adjacent  lands  from  lands  which  he  had  contracted  to  clear  and 
make  ready  for  the  plow,  where  such  negligence  flowed  directly 
from  the  acts  which  the  contractor  agreed  to  do,  and  was  by  the 
landowner  authorized  to  do,  and  which  was  the  natural  and  prob- 
able consequence  of  the  performance  of  the  work  in  the  manner 
and  time  agreed  upon.    pp.  146,  147. 

Special  Verdict. — Freedom  from  Fmilt. — Fires. — A  question  and 
answer  in  a  special  verdict,  in  an  action  for  damages  caused  by  fire 
escaping  from  defendant's  premises  to  lands  of  plaintiff,  **  Is  it  not 
a  fact  that  the  plaintiff  was  ignorant  of  the  danger  to  which  he 
was  subjected,  and  that  in  all  he  did  and  omitted  to  do  he  exercised 
reasonable  care  under  the  circumstances  ?  Answer :  Yes,"  does 
not  find  facts  sufficient  from  which  the  court  could  adjudge  plain- 
tiff free  from  fault,    pp.  14S,  149. 

From  the  Steuben  Circuit  Court.     Reversed. 

William  M.  Brown  and  A.  Eugene  Davis^  for  ap- 
pellants. 

Rol.  A.  Wood  and  Frank  <S.  Rohy,  for  appellee. 
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Henley,  J. — This  action  was  brought  By  appellee 
to  recover  damages  sustained  on  account  of  the  spread 
of  Are  from  the  premises  of  appellants.     The  com- 
plaint is  in  three  paragraphs.     The  first  paragraph 
alleges  that  the  appellee  was  the  owner  of  land  adja- 
cent to  that  of  appellants  and  that  in  July,  1895,  said 
appellants  negligently  set  out  fire  on  their  land  and 
negligently  suffered  and  permitted  the  fire  to  spread 
onto  the  land  of  appellee,  whereby  he  was  damaged 
without  any  fault  or  negligence  upon  the  part  of  ap- 
pellee.   The  second  paragraph  of  complaint  alleges 
that  the  appellants  on  the  second  day  of  July,  1895, 
were  in  the  possession  and  control  of  land  adjacent 
to  the  land  of  appellees,  that  appellants  had  before 
that   time    employed    one    Heckman    to    burn    the 
brush,  logs,  and  clear  up  said   land,   agreeing  to 
pay  said  Heckman  a  certain  amount  for  the  com- 
pletion of  the  work,  but  that  appellants  retained 
complete  authority  to  direct  the  manner  and  time 
when  the  work   should   be  done;  that   said  Heck- 
man, pursuant  to  the  order  of  appellants,  set  out  the 
fire  on  the  2d  day  of  July,  1895,  and  that  on  account  of 
the  dry  weather  and  the  large  amount  of  inflammable 
matter  on  appellants'  land,  it  was  natural  and  prob- 
able that  fire  set  out  on  appellants'  land  would  pass 
over  and  escape  on  to  the  lands  of  appellee  and  burn 
and  destroy  his  meadow,  fences,  and  other  property; 
that  appellants  did  on  said  day,  direct  and  require 
said  Heckman  to  set  out  the  fire  on  their  said  land; 
that  said  Heckman  did  set  out  said  fire,  as  ordered  by 
appellants,  and  said  fire  was  neglijjently  permitted  to 
escape    from  said  appellants'  premises  and  onto  the 
land  of  appellees,  where  it  burned  up  and  destroyed 
appellees'  property  without  the  fault  or  negligence  of 
appellee. 
The  third  paragraph  of  complaint  alleges  the  set- 
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ting  out  of  the  fire  by  one  Heckman,  an  employe  of 
appellants,  under  the  order  and  direction  of  appel- 
lants; and  that  appellants  well  knew  when  they 
ordered  said  fire  set  out,  that  the  same  was  by  reason 
of  the  extremely  dry  weather  and  the  large  accumula- 
tion of  combustibles,  reasonably  certain  to  escape  to, 
and  burn  up  the  property  of  appellee;  that  said  fire  so 
set  out  did  escape  to  appellee's  property  and  burn  up 
and  destroy  the  same,  and  alleging  negligence  upon 
appellant's  part,  and  freedom  from  fault  upon  the 
part  of  appellee.  Demurrers  to  each  paragraph  of 
the  complaint  were  overruled. 

Appellant,  Mary  J.  Cameron,  answered  in  two  para- 
graphs, the  first  a  general  denial.  Her  second  para- 
graph of  answer  sets  up  a  contract  with  one  Heckman 
by  which  said  Heckman  agreed  to  clear  off  sixteen 
acres  of  her  land  and  fit  the  same  for  the  plow,  for  the 
sum  of  112.00.  That  said  Heckman  was  to  have,  and 
did  have,  exclusive  control  in  the  doing  of  the  work, 
and  that  if  the  fire  passed  to  appellee's  land  from  ap- 
pellant's land,  it  did  not  so  escape  through  their, 
appellants^,  negligence;  but  if  the  fire  escaped  through 
negligence,  it  was  the  negligence  of  said  Heckman. 
Appellant,  John  F.  Cameron,  answered  separately  in 
three  paragraphs.  The  first  a  general  denial,  and  in  the 
second  and  third  paragraphs  of  his  separate  answer, 
he  avers  that  his  co-appellant  Mary  J.  Cameron,  is 
the  owner  of  the  land  upon  which  the  fire  was  set  out ; 
that  he  is  the  agent  of  his  co-appellant  and  as  such 
agent  entered  into  a  contract  with  one  Heckman,  to 
clear  and  fit  said  land  for  theplow,  f orthesum  of  f  12.00 ; 
that  he  did  not  for  himself  or  for  his  co-appellant, 
reserve  the  right  to  control  the  work  or  to  direct  the 
manner  or  time  of  doing  it,  but  that  the  said  Heckman 
had  the  exclusive  control  of  it,  and  that  if  fire  passed 
from  said  land  to  the  land  of  appellee,  it  so  passed 
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while  said  land  was  being  cleared  by  said  Heckman, 
as  Ue  liad  a  right  to  do  in  the  performance  of  his  said 
contract.  Appellee  replied  denying  the  material  aver- 
ments of  the  answers  of  appellants.  There  was  a  trial 
by  jury  and  a  special  verdict  returned.  The  court  upon 
appellee's  motion,  and  over  the  motion  of  appellants, 
rendered  judgment  for  appellee  thereon.  Appellants 
moved  the  court  for  a  new  trial,  which  was  overruled. 
Appellants  have  assigned  error  to  this  court,  ques- 
tioning each  ruling  of  the  lower  court  adverse  to  them. 
Appellants'  principal  contention  arises  out  of  the  facts 
set  up  in  their  separate  answers  to  the  complaint 
herein.  They  contend  that  Heckman  was  an  inde- 
pendent contractor  and  not  a  servant;  that  he,  Heck- 
man, contracted  to  do  a  specific  piece  of  work,  exe- 
cu'ting  it  according  to  his  own  ideas  or  in  accordance 
wi  th  a  plan  previously  given  to  him  by  the  persons  for 
whom  the  work  was  to  be  done,  and  without  b^ing 
subject  to  the  orders  of  the  latter,  in  respect  to  the 
details  of  the  work.  It  is  the  settled  rule  of  law  in 
this  State,  that  where  one  lets  a  contract  to  another 
to  do  a  particular  work,  and  does  not  reserve  to  him- 
self any  control  over  such  work,  except  the  right  to 
require  it  to  conform  to  a  particular  standard  when 
completed,  he  is  not  liable  for  the  negligence  of  the 
party  to  whom  the  contract  is  let,  and  if  the  doing 
of  the  work  does  not  necessarily  create  a  nuisance,  but 
is  in  itself  harmless  and  lawful  when  carefully  con- 
ducted, and  the  contractor  has  undertaken  to  accom- 
plish it  by  means  which  he  is  to  employ  at  his  discre- 
tion, such  contractor  is  in  respect  to  the  means  em- 
ployed, the  master,  and  if  in  the  doing  of  the  work  a 
third  person  sustains  injury  by  the  negligent  use 
of  the  means  employed  and  controlled  by  the  con- 
tractor, the  employer  is  not  answerable.  New  Albany 
Vol.  19—10 
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Forge  and  Rolling  Mill  v.  Cooper^  131  Ind.  363;  Wa- 
bash,  etc.,  B.  W.  Co.  v.  Farver,  111  Ind.  195;  Vin- 
cennes  Water  Supply  Co.  v.  White,  12i  Ind.  376; 
Byan  v.  Curran,  64  Ind.  345,  31  Am.  Eep.  123. 

It  remains  to  be  seen  whether  the  facts  found  by 
the  jury  bring  the  case  within  the  rule  of  law  above 
announced.  That  appellee's  property  was  destroyed, 
and  that  he  suffered  damage,  is  not  controverted, 
neither  is  the  origin  of  the  fire,  the  manner  of  its 
escape,  or  the  value  of  the  property  destroyed.  It 
was  found  by  the  jury  that  one  Heckman  was  em- 
ployed by  appellants  to  clear,  burn,  pick  and  make 
ready  for  the  plow  a  part  of  appellants'  land,  for 
which  he  was  to  receive  the  sum  of  twelve  dollars; 
that  by  the  terms  of  said  employment,  said  Heckman 
was  to  set  out  fire  on  the  lands  adjacent  to  the  lands 
of  appellee;  that  on  the  22nd  day  of  June,  1895,  appel- 
lants told  said  Heckman  to  go  ahead  and  clear  and 
burn  said  land;  that  he  did  set  out  fire  as  so  directed 
a  few  days  prior  to  July  2,  1895,  and  that  the  fire  so 

iset  out,  smouldered  in  the  ground,  roots  and  inflam- 
mable material  until  July  2,  1895,  and  upon  said 
last  named  date,  escaped  to  appellee's  adjacent  prem- 
ises and  burned  up  and  destroyed  the  property  of 
appellee;  that  there  had  been  no  rain  for  a  long  time 
prior  to  the  time  said  fire  was  set  out  and  prior  to  the 
time  the  said  contract  was  entered  into  by  appellants 
with  said  Heckman,  and  that  the  ground  was  dry,  and 
the  brush  and  rubbish  was  in  a  highly  inflammable  con- 
dition ;  and  that  said  rubbish  extended  up  to  and  across 
the  line  of  appellee's  adjacent  premises;  that  the  set- 
ting out  of  the  fire  at  the  time  and  in  the  manner  pro- 
vided by  the  terms  of  the  contract  of  appellant  with 
said  Heckman,  was  in  itself,  in  view  of  the  situation 
and  circumstances  then  existing,  unsafe  and  danger- 
ous to  appellee's  property,  and  that  the  circumstances 


NOVEMBER  TERM,  1897— Vol.  19.         147 

Cameron  et  al,  v.  Oberlin. 

were  such  at  the  time  and  place  where  the  fire  com- 
plained of  was  set  out,  as  to  render  it  reasonably 
certain  that  the  destruction  of  appellee's  property 
would  result  from  the  fire  so  kindled. 

We  have  carefully  considered  all  the  facts  found  in 
the  special  verdict,  and  we  are  fiilly  convinced  that 
appellants  are  liable  for  the  negligence  of  said  Heck- 
man  which  resulted  in  the  injury  to  appellee;  that  the 
negligence  which  resulted  in  the  injury,  flowed  di- 
rectly from  the  acts  which  the  contractor  agreed  to  do 
and  was  by  the  employer  authorized  to  do,  and  was 
the  natural  and  probable  consequence  of  the  perform- 
ance of  the  work  in  the  manner  and  time  agreed  upon. 
Railroad  Co.  v.  Morey,  47  Ohio  St.  207,  24  N.  E.  269; 
Woodman  v.  Metropolitan  B.  B.  Co.y  149  Mass.  335, 
21  N.  E.  482. 

The  supreme  court  of  Arkansas,  in  the  case  of  St. 
Louis,  etc.,  R.  W.  Co.  v.  Yonlyy  53  Ark.  503,  14  S.  W. 
801,  say:  "Mr.  Cooley  says:  *In  general,  it  is  entirely 
competent  for  one  having  any  particular  work  to  be 
performed,  to  enter  into  an  agreement  with  an  inde- 
pendent contractor  to  take  charge  of  and  do  the  whole 
work,  employing  his  own  assistants,  and  being  re- 
sponsible only  for  the  completion  of  the  work  as 
agreed.  The  exceptions  to  this  statement  are  the  fol- 
lowing: He  must  not  contract  for  that  the  necessary 
or  probable  effect  of  which  would  be  to  injure  others, 
and  he  cannot,  by  any  contract,  relieve  himself  of 
duties  resting  upon  him  as  the  owner  of  real  estate, 
not  to  do  or  suffer  to  be  done  upon  it,  that  which  will 
constitute  a  nuisance,  and  therefore  an  invasion *of  the 
rights  of  others.'  Whether  a  proprietor  may  contract 
to  have  his  premises  burned  off,  without  being  liable 
for  injury  thereby  done,  is  to  be  determined  by  the 
second  question  argued  by  counsel.  If  one  employs 
another  to  perform  a  work  which  from  its  nature  is 
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necessarily  dangerous  to  the  property  of  a  third  per- 
son, the  employer  cannot  escape  liability  for  the  in- 
juxy  thereby  done.  In  such  cases  the  injury  flowa 
from  the  doing  of  the  acts  as  its  natural  consequence, 
and  not  from  the  manner  in  which  the  act  is  done." 

It  is  contended  by  counsel  for  appellant  that  the 
special  verdict  is  silent  as  to  what  appellee  did,  if 
anything,  to  prevent  the  destruction  of  his  property. 

Appellee  depends  solely  upon  question  and  answer 
number  thirty  in  the  special  verdict  to  show  his  free- 
dom from  fault.  The  question  and  answer  is  as  fol- 
lows: "Is  it  not  a  fact  that  the  plaintiff  was  ignorant 
of  the  danger  to  which  he  was  subjected,  and  that  in 
all  he  did  and  omitted  to  do  he  exercised  reasonable 
care  under  the  circumstances?"  Answer,  "Yes."  The 
latter  part  of  the  question  "that  in  all  he  did  and 
omitted  to  do  he  exercised  reasonable  care  under  the 
circumstances,"  is  a  finding  wholly  unauthorized 
in  this  case,  if  indeed  such  a  finding  is  ever  proper. 
It  is  certainly  not  proper  when  the  facts  supporting 
it  are  not  found.  The  first  part  of  the  question  "Is 
it  not  a  fact  that  plaintiff  (appellee)  was  ignorant  of 
the  danger  to  which  he  was  subjected"  even  if  we  take 
it  as  the  finding  of  a  fact,  is  not  sufBcient  upon 
which  a  court,  as  a  matter  of  law,  could  adjudge  ap- 
pellee free  from  fault  contributing  to  his  injury.  Ap- 
pellee might  not  have  known  that  appellants  had 
caused  fire  to  be  set  out  on  the  lands  adjacent  to  his 
premises,  he  might  not  have  known  that  the  fire  so 
set  out  still  smouldered  on  appellants'  premises. 
Nevertheless,  it  is  a  fact  found  by  the  jury,  that  the 
fire  was  set  out  on  appellants'  premises,  and  that  said 
fire  supposed  to  have  been  extinguished,  smouldered 
there  three  or  four  days  before  breaking  out  and  reach- 
ing the  premises  of  appellee.  Thus  the  court  could  give 
full  weight  to  the  answer  that  appellee  was  ignorant. 
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of  the  danger  to  which  he  was  subjected,  yet  there 
would  be  nothing  in  the  question  and  answer  in  any 
way  showing  whether  or  not  appellee  knew  of  the 
fire  when  it  actually  reached  his  premises  and  was 
consuming  his  property,  what  he  ditj,  if  anything,  to 
prevent  the  destruction  of  his  property,  or  whether 
he  was  present  at  the  fire  or  absent  from  home.  Upon 
all  these  matters  the  verdict  is  silent. 

It  was  absolutely  necessary  that  the  verdict  should 
find  facts  from  which  the  court  could  adjudge  appellee 
free  from  fault  or  the  motion  of  appellant  for  judgment 
thereon  should  have  been  sustained.  Cleveland^  etc.y 
R.  W.  Co.  V.  Hadley,  12  Ind.  App.  516;  Chicago, 
etc.,  R.  W.  Co.  Y.  Bailey, post,  163;  Wabash^  etc.,  R.  W. 
Co.  V.  Johnson,  96  Ind.  62;  Keller  v.  Oaskill,  9  Ind. 
App.  670;  Cincinnati,  etc.,  R.  W.  Co.  v.  Orames,  136 
Ind.  39.  The  cause  is  reversed,  with  instructions  to 
the  lower  court  to  render  judgment  in  favor  of  appel- 
lants. 

Superior  Oil  Company  v.  Whiteman.' 

[No.  2,878.    Filed  January  27.  1898.] 

Appeal  and  Error. — Assignment  of  Error. — Joint  Assignment — An 
assignment  of  error  challenging  the  ruling  of  the  court  on  a 
demurrer  to  several  paragraphs  of  answer  can  be  sustained  only  by 
showing  that  all  the  paragraphs  named  were  bad. 

From  the  Delaware  Circuit  Court.     Affirmed. 

Clayton  B.  Tempter  and  Perry  D.  Smith,  for  ap- 
pellant. 

George  W.  Cromer,  Ellis  &  Walterhouse  and  War- 
ner &  Brady,  for  appellee. 

Robinson,  C.  J. — Appellant,  the  holder  by  indorse- 
ment of  a  promissory  note  sued  appellee  as  maker  and 
four  others  as  indorsers  of  such  note.^  Appellee  filed 
an  amended  answer  in  five  paragraphs,  the  last  of 
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which  was  the  general  denial.  A  demurrer  to  the 
first,  second,  third,  and  fourth  paragraphs  was  over- 
ruled, and  this  ruling  is  the  only  error  assigned.  The 
assignment  of  error  is  as  follows:  "That  the  court 
erred  in  overruling  the  demurrer  to  the  first,  second, 
third,  and  fourth  paragraphs  of  the  answer." 

This  assignment  challenges  the  ruling  on  the  demur- 
rer to  all  the  paragraphs  jointly,  and  can  be  sustained 
only  by  showing  that  all  the  paragraphs  named  were 
bad.  If  any  one  of  the  four  paragraphs  is  good  the 
judgment  must  be  affirmed.  Crist  v.  Jacohy,  10  Ind. 
App.  688;  Moore  v.  Morris^  142  Ind.  354;  KetcharuY. 
Barbour^  102  Ind.  676;  Noe  v.  Roll,  134  Ind.  115; 
Houk  V.  HicJcSy  11  Ind.  App,  190;  Fifth  Avenue  Sav- 
ings Bank  v.  Cooper,  ante,  13;  Williamson  v.  Bran- 
denberg,  6  Ind.  App.  97;  Bryant  v.  Stout,  16  Ind. 
App.  380;  Town  of  Petersburg  v.  Petersburg,  etc.,  Co., 
16  Ind.  App.  151. 

Appellant's  counsel  do  not  claim  that  any  of  the 
paragraphs  of  answer  are  bad  except  the  third. 
The  first  paragraph  of  answer  is  a  verified  plea  of 
n<tn  est  factum  and  is  clearly  good.  Judgment  af- 
firmed. 

East  Chicago  Foundry  Company  v.  Ankeny. 

[No.  2,106.     Filed  Oct.  12, 1897.    Rehearing  denied  Jan.  27,  1898.] 

Complaint.  — Sufficiency.  — Personal  Injuries.  — Negligence.  —  A  com- 
plaint against  a  foundry  company  for  damages  for  personal  injuries 
which  alleges  that  defendant  excavated  a  large  molding  pit  and 
permitted  same  to  remain  open  and  imsupplied  with  lights  or  sig- 
nals and  without  guards  or  railing  around  it,  and  that  plaintiff  in 
the  performance  of  his  work  without  any  carelessness  on  his  part, 
on  account  of  the  darkness  and  color  of  the  floor  of  the  foundry, 
walked  into  the  pit  and  thereby  sustained  the  injuries  complained 
of,  is  sufficiently  specific  and  states  a  cause  of  action  against 
defendant,    pp.  151,  152. 

Special  Verdict.— Confr^wfory  Negligence. — The  findings  in  a  spec- 
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ial  Terdict  in  the  trial  of  an  action  by  an  employe  against  a 
foundry  company  for  damages  for  personal  injuries  received  by 
falling  into  a  molding  pit  left  open  and  unguarded  by  defendant, 
that  plaintiff  did  not  look  on  the  ground  ahead  of  him  as  he 
approached  the  pit,  and  that  if  he  had  carefully  watched  where  he 
was  stepping  he  would  not  have  walked  into  the  pit;  that  there 
was  a  rim  from  four  to  ten  inches  in  height  around  said  pit  which 
plaintiff  could  have  seen,  if  he  had  been  looking  down  and  ahead 
of  him,  and  that  the  pit  was  one  of  the  usual  appurtenances  of 
foundries  such  as  defendant's,  will  not  support  the  necessary  con- 
clusion that  plaintiff  was  free  from  fault  approximately  contributing 
to  his  injury,    pp,  1S£,  153. 

From  the  Porter  Circuit  Court.     Reversed. 

J,  W.  YouchCj  for  appellant. 

A,  F.  Knotts  and  E.  D.  Crumpackery  for  appellee. 

CoMSTOCK,  J. — ^This  was  a  suit  by  appellee,  Ankeny, 
against  the  appellant,  East  Chicago  Foundry  Com- 
pany, to  recover  damages  sustained  by  him  by  reason 
of  falling  into  a  molding  pit  in  appellant's  foundry  at 
East  Chicago.  The  complaint  was  in  one  paragraph. 
To  the  complaint  the  appellant  filed  a  motion  to  re- 
quire that  it  be  made  more  specific,  which  was  over- 
ruled and  appellant  excepted,  and  filed  a  demurrer  for 
want  of  facts  to  the  complaint,  which  demurrer  was 
overruled  and  exception  taken,  and  then  answered  by 
general  denial. 

Upon  the  issues  thus  formed,  the  case  was  submit- 
ted to  a  jury  and  a  special  verdict  returned,  upon 
which  each  party  moved  for  judgment.  The  court 
below  overruled  appellant^s  motion  for  judgment,  to 
which  appellant  excepted,  and  sustained  appellee's 
motion  and  rendered  judgment  in  appellee's  favor, 
and  appellant  again  excepted. 

The  errors  assigned  are,  (1)  the  overruling  of  the 
motion  to  make  the  complaint  more  specific;  (2)  the 
overruling  of  the  demurrer;  (3)  the  refusal  to  render 
judgment  in  appellant's  favor,  and  (4)  the  rendering 
of  judgment  in  appellee's  favor. 
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The  complaint,  in  substance,  sets  forth  that  on 
March  29, 1895,  the  appellant  was  a  foundry  company 
engaged  in  the  molding  business,  operating  said  busi- 
ness at  East  Chicago,  in  which  the  appellee,  a  molder, 
and  other  workmen,  were  employed;  that  in  conduct- 
ing and  carrying  on  the  work  at  its  said  foundry,  the 
appellant,  prior  to  March  29th  1895,  dug  and  exca- 
vated a  large  molding  pit  about  fifteen  feet  deep, 
which  appellant  negligently  permitted  to  remain  open 
and  uncovered  and  unsupplied  with  lights  or  signals  so 
that  it  could  not  be  seen,  and  without  guards  or  railing 
around  the  same,  and  on  said  day,  while  working  near 
said  pit,  in  the  performance  of  his  duties,  plaintiff 
started  to  get  some  flour  to  be  used  about  his  work,  and 
without  any  knowledge  ornoticeof  the  existence  of  said 
pit,  on  account  of  the  darkness  and  the  color  of  the  floor 
of  said  foundry,  and  not  being  able  to  see  said  pit,  and 
without  any  carelessness  on  his  part,  walked  into  it, 
and  thereby  sustained  the  injuries  complained  of. 

We  think  the  complaint  was  suflBciently  specific, 
and  stated  a  cause  of  action,  and,  therefore,  that  the 
motion  to  make  the  same  more  specific  and  the  demur- 
rer thereto  were  properly  overruled. 

The  other  errors  discussed  relate  to  the  sufficiency 
of  the  special  verdict  to  support  a  judgment  for  appel- 
lee. The  special  verdict  must  find  facts  to  show  that 
appellee  suffered  the  injury  complained  of  by  reason 
of  the  negligence  of  the  appellant,  and  that  he  was 
guilty  of  no  negligence  approximately  contributing  to 
said  injury. 

Interrogatories  sixty-three,  sixty-four,  sixty-five, 
sixty-eight,  and  sixty-nine,  and  the  answers  thereto 
constitute  a  part  of  the  special  verdict.  Interroga- 
tory sixty-three  reads  as  follows:  "Is  it  a  fact  that 
if  the  plaintiff  in  going  after  the  flour  if  he  had  care- 
fully looked  on  the  ground  ahead  of  him  as  he  was 
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walking  along  could  have  seen  the  pit  in  time  to 
have  avoided  falling  into  it?  Answer:  No."  Inter- 
rogatory sixty-four:  "Did  the  plaintiff  at  the  time  he 
approached  the  said  pit,  when  he  fell  into  it,  carefully 
watch  and  look  on  the  groui^d  ahead  of  him  as  he  was 
walking  along?  Answer:  No."  Interrogatory,  six- 
ty-five: "If  the  plaintiff  as  he  was  walking  toward 
said  pit  had  carefully  looked  and  watched  where  he 
was  stepping  would  he  have  walked  into  said  pit? 
Answer:  No."  Interrogatory  sixty-eight:  "Was 
there  not  at  the  time  the  plaintiff  fell  into  said  pit  a 
rim  from  four  to  ten  inches  in  height  around  said  pit, 
and  could  plaintiff,  if  he  had  been  looking  down  and 
ahead  of  him,  have  seen  said  rim  before  walking  or 
stepping  into  said  pit?  Answer:  Yes."  Interrogatory 
sixty-nine:  "Was  not  such  a  pit  as  plaintiff  fell  into 
one  of  the  usual  appurtenances  in  connection  with 
foundries  such  as  the  defendant's  foundry  in  contro- 
versy?   Answer:    Yes." 

We  think  it  cannot  be  said  in  view  of  the  facts  thus 
found  in  answer  to  these  interrogatories  that  the 
plaintiff  was  exercising  the  care  incumbent  upon  him 
under  the  circumstances.  For  this  reason,  the  judg- 
ment must  be  reversed.  We  are  of  the  opinion,  how- 
ever, because  of  the  conflicting  findings  of  the  jury, 
that  the  ends  of  justice  will  be  best  subserved  by 
planting  a  new  trial.  The  court  below  is  instructed, 
if  a  motion  for  a  new  trial  is  filed  within  sixty  days,  to 
sustain  the  same.  Otherwise,  to  render  judgment  for 
appellant. 

On  Petition  for  Rehearing. 

COMSTOCK,  J. — It  is  the  opinion  of  the  court,  after 
a  reexamination  of  the  record  upon  the  petition  for  re- 
hearing, that  the  petition  should  be  overruled.  It  is 
believed  that  the  reasons  set  out  in  the  original  opin- 
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ion  fully  warrant  the  conclusions  therein  reached.  We 
deem  it  proper,  however,  to  refer  to  some  additional 
facts  found  by  the  special  verdict  The  building  in 
which  appellant's  foundry  was  operated  was  one  story 
high,  120  feet  wide  and  180  feet  long,  in  which  from 
thirty  to  forty  men  were  employed.  Appellee  was 
employed  as  a  molder  in  said  foundry  from  March 
18th  to  March  29th.  His  regular  place  of  work  was 
fifty  feet  to  the  southeast  of  said  pit.  It  does  not 
appear  that  his  view  of  the  said  pit  was  obstructed 
from  said  point,  although  there  were  obstructions 
near  the  pit  interfering  with  the  admission  of  light 
from  the  outside.  The  pit  was  eleven  feet  in  diam- 
eter, with  a  rim  around  it  six  inches  high;  it  was  an 
ordinary  appurtenance  of  foundries  of  the  kind  oper- 
ated by  appellant.  There  is  nothing  in  the  verdict  to 
show  that  appellee  was  inexperienced,  or  was  unac- 
quainted with  the  appurtenances  of  such  foundries. 
Just  before  receiving  his  injury  he  was  at  work  four- 
teen feet  from  the  pit,  and  betweeh  him  and  it  there 
were  no  obstructions.  He  is  presumed  to  have  been  pos- 
sessed of  ordinarily  good  eye  sight,  and  the  law  requires 
one  who  asks  damages  on  account  of  the  negligence  of 
another  to  show  that  he  has  exercised  his  natural 
senses  with  ordinary  diligence  under  the  circum- 
stances to  avoid  injury.  The  imperfect  light  at  the 
time  of  the  accident  made  this  obligation  all  the 
stronger.  We  have  not  lost  sight  of  the  rule  that  the 
entire  verdict  and  not  isolated  findings  are  to  be  con- 
sidered, but  have  deemed  it  necessary  to  refer  only  to 
those  inconsistent  with  one  another  and  with  the 
proposition  that  appellee  was  free  from  contributory 
negligence. 
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Dissenting  Opinion. 

Black,  J. — Being  of  the  opinion  that  the  appellee 
has  shown  good  reason  for  a  rehearing  of  this  cause, 
it  seems  proper  in  explanation  of  this  conclusion  that 
I  should  take  space  to  show  the  findings  of  the  jury 
in  the  special  verdict,  omitting  formal  portions  of  the 
verdict,  and  many  parts  of  it  relating  to  the  negli- 
gence of  the  appellant,  and  numerous  conclusions  to 
the  effect  that  there  was  no  negligence  on  the  part  of 
the  appellee. 

It  was  found  that  the  appellant's  foundry  building 
was  120  feet  wide  and  180  feet  long.  From  thirty  to 
forty  men  were  employed  in  it.  The  floor  was  com- 
posed of  earth  and  covered  with  molding  sand  of  a 
dark  brown  color.  The  pit  into  which  the  appellee 
fell  was  near  the  center  of  the  foundry.  It  was  an 
open  pit,  about  eleven  feet  in  diameter  and  twelve 
to  fifteen  feet  deep.  Its  margin  was  substantially  on 
the  same  level  as  the  floor  of  the  foundry,  except  that' 
there  was  a  flange  around  the  pit  about  six  inches 
high.  The  pit  was  entirely  without  any  covering  or 
railings  or  guards  around  it.  There  were  large  lifting 
cranes,  a  partition,  brick  ovens,  boxes,  flasks,  ana 
other  structures  situated  about  the  pit  in  such  a  way 
as  to  obstruct  in  a  large  measure  the  light  from  the 
windows  in  the  building. 

The  appellee  was  employed  by  the  appellant  on  the 
18th  of  March,  and  the  injury  occurred  on  the  29th 
of  the  same  month.  He  was  employed  to  work 
as  an  iron  molder  in  the  foundry.  It  was  a  part 
of  his  duty  to  assist  other  molders  in  the  foundry 
in  doing  certain  work,  when  called  upon  by  them. 
His  regular  station  in  the  foundry  was  on  the  east 
side,  and  he  worked  there  all  the  time,  except  on  the 
one  occasion,  on  the  29th  of   March,  when  he   was 
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called  to  assist  one  Metcalf^  another  molder.  On 
that  day  he  was  engaged  in  the  line  of  his  em- 
ployment; Metcalf  called  upon  him  to  assist  in  a 
piece  of  work  in  the  foundry  about  4  p.  m.  on  that 
day.  Metcalf  at  the  time  was  performing  work  for 
the  appellant.  The  appellee  undertook  to  assist  Met- 
calf in  said  work  in  pursuance  of  said  call^  and  it  was 
his  duty  to  do  so  under  the  terms  of  his  employment 
with  the  appellant.  While  so  assisting  he  had  occa- 
sion to  use  some  flour  in  connection  with  the  work  in 
hand,  and  he  undertook  to  go  to  another  part  of  the 
foundry  about  twenty-five  feet  distant  to  get  some 
flour  so  to  use.  While  so  proceeding  to  get  some 
flour  he  fell  into  the  pit  and  was  injured.  Metcalf 
was  engaged,  while  appellee  was  so  assisting  him, 
about  twenty  feet  from  the  pit.  The  flour  which  the 
appellee  started  to  get  was  on  the  opposite  side  of  the 
pit  from  the  place  where  he  was  so  assisting  Metcalf. 
The  appellee  before  he  started  for  the  flour  had  been 
assisting  Metcalf  for  only  about  ten  minutes.  He  was 
proceeding  in  a  direct  line  toward  the  flour  when  he 
fell  into  the  pit.  He  did  not  know  of  the  existence  of 
the  pit.  Neither  the  appellant  nor  any  other  person 
had  informed  the  appellee  of  its  existence.  His 
said  regular  station  was  about  fifty  feet  southeast 
from  the  pit.  It  was  dark  and  cloudy  weather  at 
the  time  he  fell  into  the  pit.  There  were  a  large  lifting 
crane,  about  six  feet  southwest  of  the  pit,  a  core  oven, 
about  sixteen  feet  wide  and  ten  feet  high,  west  of  the 
pit,  a  partition  through  the  building  north  of  the  pit, 
and  another  core  oven  ten  feet  high  and  twelve  feet 
wide  east  of  the  pit.  These  structures  obscured  the 
light  from  the  windows  and  cast  a  shadow  over  the 
pit.  It  was  so  dark  and  gloomy  at  and  around  the 
pit  that  it  was  impossible  to  distinguish  it  from  the 
floor  of  the  foundry,  by  ordinary  observation,  and  it 
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was  impossible  to  distinguish  the  mouth  of  the  pit 
from  the  floor  around  it  without  stopping  and  scruti- 
nizing very  closely  and  cautiously  the  surface  of  the 
floor  and  surroundings.  There  was  no  lamp  or  arti- 
ficial light  at  or  about  the  pit.  The  floor  was  dark, 
and  the  opening  of  the  pit  presented  the  same  appear- 
ance as  the  floor.  The  appellee  was  engaged  in  the 
line  of  his  employment  when  he  fell  into  the  pit.  It 
was  found  in  the  verdict  that  he  was  exercising  as 
much  care  for  his  own  safety  as  a  man  of  ordinary  pru- 
dence would  have  exercised  under  the  same  circum- 
stances. His  duty  while  engaged  with  the  appellant 
did  not  call  him  into  the  vicinity  of  the  pit  so  that  he 
was  able  to  see  it  at  any  time  before  he  was  so  injured, 
and  he  had  not  before  gone  into  its  vicinity.  He  did 
not  see  the  pit  before  he  fell  into  it.  He  was  injured 
because  of  the  appellant's  failure  to  provide  the  pit 
with  guards  or  railings,  or  sufficient  light  so  that  it 
could  be  seen.  He  fell  headlong  into  the  pit  and 
struck  his  head  and  right  shoulder  on  the  bottom  of 
the  pit.  It  was  further  found  that  by  the  exercise  of 
ordinary  care  and  watchfulness  he  could  not  have  seen 
or  become  aware  of  the  existence  of  the  pit  before  his 
injury,  and  no  information  had  come  to  his  knowl- 
edge which  was  calculated  to  suggest  to  the  mind  of 
a  man  of  ordinary  prudence  the  fact  that  there  might 
be  a  pit  at  or  in  the  neighborhood  where  this  pit  was. 
It  was  about  two  hours  before  sun  down.  He  was  get- 
ting the  flour  for  the  appellant.  The  space  between 
where  Metcalf  was  working  and  the  pit  was  level  and 
unobstructed. 

Among  the  numerous  interrogatories  and  answers 
in  the  special  verdict  were  the  following: 

"(63)  Is  it  a  fact  that  if  the  plaintiff  in  going  after 
the  flour,  if  he  had  carefully  looked  on  the  ground  as 
he  was  walking  along,  could  have  seen  the  pit  in 
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time  to  have  avoided  falling  into  it?  Ans.  No/' 
"(64)  Did  the  plaintiff  at  the  time  he  approached 
said  pit,  when  he  fell  into  it,  carefully  watch  and  look 
on  the  ground  ahead  of  him  as  he  was  walking  along? 
Ans.  No."  "(65)  If  the  plaintiff,  as  he  was  walking 
toward  said  pit,  had  carefully  looked  and  watched 
where  he  was  stepping,  would  he  have  walked  into 
said  pit?  Ans.  No.''  "(67)  Is  it  a  fact  that  at  the 
time  plaintiff  fell  into  said  pit  it  was  light  enough  so 
that  if  he  had  been  carefully  looking  and  watching 
he  could  have  seen  or  become  aware  of  said  pit  before 
stepping  or  walking  into  it?  Ans.  No."  "(68)  Was 
there  not  at  the  time  plaintiff  fell  into  said  pit  a  rim 
from  four  to  ten  inches  in  height  around  said  pit?  and 
could  plaintiff  if  he  had  been  looking  down  and  ahead 
of  him  have  seen  said  rim  before  walking  or  stepping 
into  said  pit?  Ans.  Yes."  "(69)  Was  not  such  a 
pit  as  plaintiff  fell  into,  one  of  the  usual  appurte- 
nances in  connection  with  such  foundries  such  as  the 
defendant's  foundry  in  controversy?     Ans.    Yes." 

It  clearly  appears  from  the  verdict  that  the  appellee 
was  not  acquainted  with  the  existence  of  the  pit.  If 
it  had  been  absolutely  dark,  it  might  have  amounted 
to  a  want  of  ordinary  care  to  go  for  the  flour  without 
taking  an  artificial  light,  or  without  feeling  his  way 
and  carefully  examining  the  floor  where  he  was  step- 
ping. But  it  was  not  absolutely  dark.  It  was 
gloomy,  and  the  place  where  he  was  walking  was  in 
shadows.  Yet  he  could  see  his  wav.  The  floor  was 
dark,  and  there  was  no  warning  contrast  between  its 
appearance  and  that  of  the  opening  into  which  he  fell. 
We  can  not  say  as  a  matter  of  law  that  it  was  a  want 
of  due  care  for  him  to  walk  where  he  did  without  look- 
ing at  the  ground,  or  watching  where  he  was  stepping, 
or  failing  to  see  the  rim  of  whose  existence  he  did  not 
know;  to  require  such  vigilance  might  be  holding  him 
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to  the  exercise  of  extraordinary  care  and  imposing 
upon  him  a  risk  which  he  did  not  assume.  Taking  all 
the  findings  together^  it  seems  plain  that  in  those 
answers  of  the  jury  quoted,  relating  to  looking  down 
at  the  floor  and  watching  where  he  was  stepping,  they 
did  not  intend  to  contradict  their  other  findings  in 
such  a  sense  as  to  make  those  answers  incompatibly 
with  their  other  findings.  It  will  be  observed  that 
the  interrogatory  numbered  sixty-eight  is  double,  one 
part  susceptible  of  an  affirmative  answer,  while  the 
other  might  have  been  answered  in  the  negative.  It 
is  our  duty  to  harmonize  the  different  parts  of  a 
special  verdict,  if  possible.  We  should  not  conclude 
that  there  are  contradictions  therein  if  we  can  find 
that  in  the  sense  in  which  the  jury  understood  the 
language  employed  there  is  not  incompatibility.  We 
should  not  make  the  jury  stultify  itself  by  forced 
contradictions  which  violate  their  manifest  intention. 
The  jury  may  often  be  skillfully  drawn  into  apparent 
contradictions,  while  their  meaning  as  indicated  in 
the  entire  verdict  is  consistent.  It  was  not,  as  I  un- 
derstand, held  by  this  court  on  the  Original  hearing  ' 
that  it  was  a  want  of  care  incumbent  upon  him  as  an 
employe  for  the  appellee  to  fail  to  look  at  the  ground, 
or  to  fail  to  watch  where  he  was  stepping,  or  to  fail 
to  see  the  rim.  The  judgment  was  reversed,  and  a  new 
trial  was  ordered,  not  because  the  verdict  does  not  show 
the  appellant's  failure  to  provide  a  reasonably  safe 
place  in  which  to  work,  or  because  it  does  not  appear 
that  the  appellee  did  not  assume  the  risk,  or  because 
it  is  not  shown  that  he  proceeded  with  due  vigilance 
and  care,  but  because  of  alleged  contradictory  an- 
swers, which  well  might  be  given  again  to  like  ques- 
tions understood  by  the  jury  in  such  a  sense  that  the 
answers  thereto  would  not  be  inconsistent  with  the 
other  findings  by  which  it  sufficiently  is  shown  that 
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the  appellee  was  entitled  to  recover.  But  now,  in 
overruling  the  petition  for  a  rehearing,  it  is  intimated 
that  the  verdict  does  not  show  that  the  appellee  was 
free  from  fault,  in  that  he  does  not  appear  to  have  ex- 
ercised his  natural  faculties  with  ordinary  diligence, 
or  perhaps  that  it  is  shown  that  he  must  have  seen  the 
danger  if  he  had  exercised  his  natural  faculties  with 
ordinary  prudence,  and  that  he  was  injured  by  reason 
of  an  excavation  the  danger  from  which  was  an  as- 
sumed risk.  This  would  seem  to  be  a  discrediting  of 
the  special  verdict,  not  by  way  of  comparing  the 
findings  of  the  jury  with  the  evidence,  but  by  way  of 
disregarding  ultimate  facts  which  it  was  within  the 
province  of  the  jury  to  find. 

While  it  IS  found  that  such  a  pit  was  one  of  the 
usual  appurtenances  in  connection  with  such  found- 
ries, it  does  not  necessarily  follow  that  in  this  instance 
the  master  furnished  a  reasonably  safe  place  to  work, 
or  that  the  appellee  assumed  the  risk. 

If  it  can  be  said  that  it  appears  from  the  verdict 
that  the  appellee  assumed  the  risk  of  injury  in  the 
manner  in  which  he  was  injured,  the  mandate  should 
have  been,  not  for  a  new  trial,  but  for  judgment  in 
favor  of  the  appellant.  The  judgment  of  the  trial 
court,  as  it  now  appears  to  me,  was  supported  by  a 
suflftcient  verdict. 

Dissenting  Opinion. 

Wiley,  J. — I  concur  with  Black,  J.,  in  his  dissenting 
opinion  on  the  petition  for  rehearing.  Although  I 
agreed  to  the  original  opinion,  which  is  still  adhered' 
to  by  a  majority  of  the  court,  yet  upon  a  reexamina- 
tion of  the  case,  and  a  more  careful  consideration  of 
all  the  facts  disclosed  by  the  special  verdict,  it  is  my 
deliberate  opinion,  that  the  conclusion  reached  and 
announced  in  the  original  opinion,  is  in  conflict  with 
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the  facts  found  and  does  not  correctly  declare  the  law 
applicable  to  such  facts.  It  is  my  judgment  that  the 
special  verdict,  taken  and  considered  as  a  whole,  is 
not  ambiguous,  uncertain,  contradictory,  or  defect- 
ive, but  is  amply  sufficient  to  support  a  judgment  for 
appellee.  A  special  verdict  is  not  to  be  dealt  with  in 
disconnected  fragments,  but  is  to  be  treated  as  an  en- 
tirety. This  rule  is  elementary.  Louisville,  etc,  R. 
TF.  Co.  V.  Bdlchy  122  Ind.  583. 

The  Supreme  Court  has  declared  the  rule  to  be,  that 
verdicts  should  not  be  defeated  by  technicalities,  but 
should  be  given  a  reasonable  interpretation,  taken  as 
a  whole.  V,^oodward  v.  Davis,  127  Ind.  172;  Clark  v. 
Clarlc,  132  Ind.  25. 

It  is  urged  by  appellant,  and  so  held  by  a  majority 
of  the  court,  that  interrogatories  sixty-four,  six- 
ty-five, and  sixty-eight,  and  the  answers  thereto,  and 
which  are  copied  in  full  in  the  original  opinion,  show 
that  appellee  was  guilty  of  negligence,  contributing 
to  his  injury,  and  hence  he  was  not  entitled  to  judg- 
ment. It  may  be  truly  said  that  these  interrogato- 
ries, taken  and  construed  by  themselves,'  would  lead 
to  that  conclusion,  but  when  considered  and  con- 
strued with  others,  it  seems  to  me,  that  they  can  easily 
be  reconciled  with  ^appellee's  freedom  from  fault. 
While  the  verdict  finds  that  the  pit  into  which  appel- 
lee fell,  was  a  necessary  appurtenance  to  the  business 
in  which  appellant  was  engaged,  it  is  not  shown  that 
such  pit  had  to  be  situated  in  any  particular  place, 
while  it  is  clearly  shown  that  appellee  did  not  know 
that  it  was  situated  where  it  was,  that  he  even  did  not 
know  of  its  existence  or  that  he  was  in  danger  of  fall- 
ing into  it.  At  the  time  of  his  injury,  he  was  in  the 
line  of  his  duty,  and  discharging  his  obligation  to  his 
employer.    The  jury  found  that  he  was  using  all  due 
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care  commensurate  to  his  surroundings  and  knowl- 
edge. He  was  not  bound  to  exercise  extraordinary 
care,  but  such  care  as  an  ordinarily  prudent  man 
would  exercise  under  like  circumstances.  And  if 
the  interrogatories  sixty-four,  sixty-five,  and  sixty- 
eight  have  any  significance  at  all,  they  relate  to  the 
exercise  of  extraordinary  care,  and  no  such  obligation 
rested  upon  appellee.  While  appellee,  in  company 
with  his  co-employe,  was  in  the  line  of  his  duty,  and  on 
his  way  to  get  the  molding  flour,  he  was  walking 
carefully,  as  found  by  the  jury.  The  floor  of  the  build- 
ing was  covered  with  dark  sand,  much  of  the  natural 
light  was  shut  out  and  obscured  by  certain  obstruc- 
tions; there  were  no  artificial  lights  to  guide  him  on 
his  way;  the  floor  of  appellant's  foundry,  and  the 
mouth  or  opening  of  the  pit,  presented  the  same  gen- 
eral appearance;  he  had  no  notice  or  warning  of 
danger,  and  under  these  conditions,  circumstances, 
and  surroundings,  he  was  not,  in  my  opinion,  required 
to  use  extraordinary  care  in  selecting  a  particular 
place  of  safety  for  his  feet,  at  each  step,  for  he  had  a 
right  to  presume  that  his  employer  had  provided  a 
safe  place  for  him  to  discharge  his  duty  to  it.  The 
jury  found  that  it  was  so  dark  and  gloomy  at  and 
around  the  pit,  that  it  was  impossible  to  distinguish 
it  from  the  floor  of  the  foundry,  by  ordinary  ob- 
servation. Such  finding  is  equivalent  to  finding 
that  it  was  impossible  to  distinguish  the  pit  from 
the  floor,  except  by  extraordinary  care  and  ob- 
servation, and  such  care  and  such  observation 
were  not  incumbent  on  appellee.  The  jury  further 
found  that  it  was  impossible  to  distinguish  the  mouth 
of  the  pit  from  the  foundry  floor  around  it,  without 
stopping  and  scrutinizing  very  closely  and  cautiously 
the  floor  and  surroundings,  and  this,  .as  we  have  seen, 
appellee  was  not  required  to  do.     Interrogatories  six- 
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ty-four,  sixty-five,  and  sixty-eight  interpreted  in  the 
light  of  these  and  other  kindred  facts  found,  are  not, 
in  my  judgment,  in  conflict  with  such  other  facts, 
which  clearly  show  appellee  was  free  from  fault.  I 
regret  to  differ  from  the  majority  of  my  associates,  but 
am  impelled  to  do  so  by  a  high  sense  of  duty,  and  feel 
fully  justified  in  thus  briefiy  expressing  my  views, 
why  in  my  judgment,  the  petition  for  a  rehearing 
should  be  granted. 


CmcAGO  AND  Erie  Railroad  Company  v.  Bailey. 

[No.  2,097.  Filed  April  2,  1897.   Petition  to  modify  mandate  dismissed 

January  27,  1898.] 

Hailroaos. — Fires  Escaping  from  Right  of  Way. — Negligence.  — Where 
a  railroad  company  negligently  permitted  combustibles  to  accumu- 
late and  remain  on  its  right  of  way,  and  set  fire  to  same  and  the  fire 
escaped  and  spread  to  the  property  of  an  adjoining  landowner  and 
destroyed  such  property,  without  any  fault  or  negligence  on  the  part 
of  snch  owner,  the  railroad  company  is  liable  for  such  damages, 
altkiough  it  used  aU  proper  precautions  to  prevent  the  escape  of  fire 
froxi  its  engines,    p.  166. 

Sakb.— f\re8  Escaping  from  Right  of  Way. — Negligence. — Question 
of  J'aet. — Whether  a  railroad  company  used  proper  care  to  remove 
oombnstible  materials  from  its  right  of  way  is  a  question  of  fact  for 
the  determination  of  the  jury  xmder  the  particular  circumstances 
of  each  case,  regardless  of  the  degree  of  care  used  in  the  construc- 
tion of  its  locomotives,    p.  168. 

Special  Verdict.  —Railroads. — Fires  Escaping  from  Right  of  Way. 
—Contributory  Negligence. — ^Where  a  special  verdict  in  an  action 
against  a  railroad  company  for  damages  caused  by  fire  escaping  from 
its  right  of  way  is  silent  on  the  question  as  to  whether  plaintiff  was 
present  when  the  fire  started,  or  at  any  time  during  its  continuance, 
a  finding  that  he  had  taken  certain  precautions  to  prevent  the  de- 
strnction  of  his  property  prior  to  the  date  at  which  the  fire  occurred 
^l  not  excuse  him  from  showing  his  freedom  from  negligence  at 
the  time  the  fire  actually  did  occur,    pp.  170-17S. 

Prom  the  Pulaski  Circuit  Court.     Reversed. 

W.  0.  Johnson  and  M.  Winfield,  for  appellant 
Spangler  &  Spangler  and  T.  S.  Rollins^  for  appellee. 
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Henley,  J. — This  was  an  action  brought  by  appel- 
lee against  appellant  whereby  he  seeks  to  recover 
damages  for  the  loss  of  a  certain  lot  of  hay,  corn  fod- 
der and  corn,  which  he  alleges  was  burned  and  de- 
stroyed, caused  by  appellant's  negligence.  lie  fur- 
ther claims  damages  resulting  from  the  same  cause 
by  reason  of  the  destruction  of  the  sod  of  five  acres 
of  his  land.  The  complaint  is  in  three  paragraphs. 
The  appellant  first  filed  a  demurrer  to  each  paragraph 
of  complaint,  alleging  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action;  which  demurrer  was  over- 
ruled by  the  court,  to  which  ruling  appellant  ex- 
cepted, and  filed  an  answer  in  general  denial.  The 
issues  thus  joined  were  submitted  to  a  jury,  who  re- 
turned a  special  verdict  by  way  of  answers  to  inter- 
rogatories. After  the  return  of  the  verdict,  the  appel- 
lant moved  for  judgment  upon  the  verdict,  which  was 
overruled  by  the  court  and  exception  reserved.  There- 
upon appellant  filed  a  motion  for  a  venire  de  novOy 
which  the  court  overruled.  And  thereupon  the  court 
sustained  the  motion  of  appellee  for  judgment  in  his 
favor  upon  the  special  verdict  of  the  jury,  to  which 
ruling  the  appellant  excepted,  and  various  motions 
were  made  by  appellant  to  modify  the  judgment,, 
which  were  by  the  court  overruled,  and  the  court 
rendered  judgment  in  favor  of  appellee. 

Appellant  assigned  the  following  errors:  (1)  The 
court  erred  in  overruling  the  appellant's  motion  for 
judgment  upon  the  special  verdict  in  its  favor.  (2) 
The  court  erred  in  sustaining  appellee's  motion  for 
judgment  upon  the  special  verdict  in  his  favor.  (3> 
The  court  erred  in  rendering  judgment  upon  the 
special  verdict  of  the  jury  in  favor  of  the  appellee  for 
?452.50,  with  interest  from  December  5,  1895.  (4) 
The  court  erred  in  overruling  appellant's  motion  to 
modify  the  judgment  by  limiting  it  to  five  dollars  and 
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interest  from  December  5,  1895.  (5)  The  court  erred 
in  overruling  the  appellant's  motion  to  modify  the 
judgment  by  limiting  it  to  $447.50  with  interest  from 
December  5,  1895.  (6)  The  court  erred  in  overruling 
the  appellant's  motion  for  a  venire  de  novo. 

Each  paragraph  of  the  complaint  alleges  that  the 
appellant  had  negligently  suffered  and  permitted  dry 
grass,  weeds,  and  other  combustible  material  to  be  and 
accumulate  upon  the  right  of  way;  that  the  same  was 
ignited  by  a  spark  of  fire  from  its  locomotive,  and  the 
fire  so  ignited  was  negligently  permitted  by  appellant 
to  escape  from  its  right  of  way  and  spread  to  and  con- 
sume appellee's  property;  all  of  which  was  without 
any  fault  or  negligence  on  plaintiff's  part.  It  was 
solely  upon  the  theory  of  appellant's  negligence  in 
allowing  combustiblesto  accumulate  and  remain  upon 
its  track  that  appellee  obtained  his  judgment.  The 
verdict  clearly  shows  that  the  fire  was  not  negligently 
allowed  to  escape  from  appellant's  locomotive,  as  ap- 
pears from  the  following  questions  and  answers  sub- 
mitted to  and  answered  by  the  jury:  "Ques.  Was 
there  a  spark  arrester  on  the  locomotive  of  the  defend- 
ant ^hich  caused  the  fire?  Ans.  Yes.  John  Boyle, 
Foreman.  Ques.  What  kind  of  a  spark  arrester  was 
used?  Ans.  Best  in  use.  John  Boyle,  Foreman. 
Ques.  Was  the  spark  arrester  examined  or  inspected 
by  the  defendant's  agents  or  employes  on  the  20th 
day  of  October,  1894?  Ans.  Yes.  John  Boyle, 
Foreman.  Ques.  What  was  the  condition  of  the 
spark  arrester  when  inspected  on  the  20th  day  of  Oc- 
tober, 1894?  Ans.  Good.  John  Boyle,  Foreman. 
Ques.  Was  such  spark  arrester  on  said  engine  in- 
spected on  the  21st  day  of  October,  1894?  Ans. 
Yes.  John  Boyle,  Foreman.  Ques.  What  was  the 
condition  of  said  spark  arrester  when  examined  on 
the  2l8t  dav  of  October,  1894?     Ans.     Good.     John 
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Boyle,  Foreman.  Ques.  Was  the  spark  arrester  used 
on  the  engine  such  as  is  used  generally  upon  the  best 
equipped  roads  in  the  country?  Ans.  Yes.  John 
Boyle,  Foreman.  Ques.  Was  the  spark  arrester  used 
on  the  engine  in  question  in  good  repair  and  condition 
at  the  time  of  the  fire?  Ans:  Yes.  John  Boyle, 
Foreman.  Ques.  At  the  time  of  the  fire  on  the  21st 
day  of  October,  1894,  had  it  been  dry  for  a  long  time? 
Ans.  Yes.  John  Boyle,  Foreman.  Ques.  When  was 
the  smokestack  and  fire  arrester  first  examined  after 
the  fire?  Ans.  October  21st,. 1894,  at  5  o'clock  p.  m. 
John  Boyle,  Foreman,  Ques.  Who  made  the  exam- 
ination? Ans.  R.  B.  Thomas.  John  Boyle,  Fore- 
man. Ques.  What  was  the  position  of  R.  B.  Thomas 
on  defendant's  road?  Ans.  Inspector.  John  Boyle, 
Foreman.  Ques.  Is  it  possible  to  use  a  spark  ar- 
rester on  a  locomotive  engine  for  propelling  cars 
which  will  absolutely  prevent  the  emission  of  sparks? 
Ans.  No.  John  Boyle,  Foreman.  Ques.  Could  the 
defendant  have  used  upon  the  smokestack  of  the  loco- 
motive a  better  spark  arrester  than  the  one  that  was 
used?  Ans.  No.  John  Boyle,  Foreman.  Ques. 
What  if  any  other  precautions  could  the  defendant 
have  used  than  it  did  use  to  prevent  the  escape  of 
sparks  without  abandoning  the  operation  of  its  road? 
Ans.    None.    John  Boyle,  Foreman." 

But  this  showing  does  not  relieve  appellant  from 
liability  herein.  If  appellant  was  guilty  of  negli- 
gently permitting  combustibles  to  accumulate  and  re- 
main on  its  right'of  way  and  set  fire  to  the  same^  and 
without  fault  upon  the  part  of  appellee,  such  fire 
escaped  from  its  right  of  way,  and  spread  to  and  con- 
sumed appellee's  property  without  any  fault  or  negli- 
gence upon  appellee's  part,  appellant  would  be  liable 
to  him  for  damages.  Lake  Eriey  etc.,  R.  R.  Co.  v.  Clarky 
7  Ind.  App.  155;  Pittsburgh,  etc.j  B.  W.  Co.y,  Jones^ 
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86  Ind,  496;  Indiana^  etc.,  R.  W.  Co.  v.  Overman, 
110  lad.  538;  Louisville,  etc.,  R.  W.  Co.  v.  Hart,  119 
Ind.  273. 

Thus,  it  was  stated  in  the  case  of  the  Lake  Erie, 
etc.,  R.  W.  Co.  V.  Clark,  supra:  "If  appellants  set  fire 
to  the  dry  grass  and  other  combustible  materials 
which  it  had  negligently  suffered  to  accumulate  on 
its  track  and  right  of  way,  and  without  fault  on  appel- 
lee's part  negligently  permitted  such  fire  to  escape  to 
his  lands  and  burn  and  destroy  his  property,  appellant 
would  be  liable  to  appellee  for  his  damages,  whether 
such  fire  was  started  negligently  or  otherwise." 

In  the  case  of  the  Indiana,  etc.,  R.  JV.  Co.  v.  Overman, 
supra,  the  court  said :  "We  think  there  was  no  avail- 
able error  in  the  court's  exclusion  of  the  evidence 
offered  by  appellant,  in  reference  to  the  kind  of  stack, 
fire-box  and  ash-pan  in  use  on  its  locomotives.  The 
facts  that  appellant  negligently  permitted  dry  grass 
and  other  combustible  materials  to  accumulate  on  its 
road  and  right  of  way,  and  that  fire  was  communi- 
cated thereto  from  its  locomotives  in  some  manner, 
were  shown  by  an  abundance  of  uncontradicted  evi- 
dence. The  appellee's  case,  however,  could  not  be, 
and  was  not,  rested  upon  these  facts,  for  the  appellant 
had  the  right  to  set  fire  to  and  burn  the  dry  grass  and 
other  combustible  materials  on  its  right  of  way;  but 
it  was  bound  at  its  peril  to  keep  such  fire  within  the 
limits  of  its  right  of  way." 

In  the  case  of  LoiiisviUe,€tc.,R.W.Co.Y.Hart,  supra, 
the  court  said :  "It  was  not  necessary,  to  entitle  the 
appellee  to  recover,  to  prove  all  the  acts  of  negligence 
charged  in  the  complaint.  The  complaint  would  have 
been  a  good  and  suflScient  complaint  if  it  had  omitted 
all  that  is  charged  therein  as  to  the  condition  of  the 
engine,  and  the*  manner  in  which  it  was  operated.  If 
a  railroad  company  negligently  and  carelessly  per- 
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mits  grass  and  other  combustible  matter  to  accumu- 
late upon  its  right  of  way,  and  fire  is  emitted  from  one 
of  its  passing  locomotives  and  falls  upon  the  grass 
or  combustible  matter  that  has  been  allowed  to  ac- 
cumulate from  want  of  proper  care  upon  its  part,  and 
the  fire  spreads  and  passes  over  upon  the  lands  of  the 
adjoining  proprietor  and  burns  and  consumes  his 
property,  he  being  guilty  of  no  negligence  contrib- 
uting to  the  injury,  the  railroad  company  is  liable  for 
the  loss  sustained." 

Whether  a  railroad  company  used  the  proper  care 
to  remove  combustible  materials  from  its  right  of  way 
is  a  question  of  fact  for  the  determination  of  the  jury 
under  the  particular  circumstances  of  each  case. 
Illinois  Central  R.  R.  Co.  v.  Mills^  42  111.  407 ;  Ptrry 
V.  Southern  Pac.  R,  R.  Co.y  50  Cal.  678;  Kellogg  v. 
Chicago  &  Northwestern  R.  W.  Co.,  26  Wis.  223. 

And  it  remains  a  question  of  fact  regardless  of  how 
much  care  was  observed  in  the  construction  and  oper- 
ation of  the  locomotives. 

It  cannot  be  said  that  a  railroad  company  is  guilty 
of  negligence  per  sc  from  the  fact  that  fire  from  its 
locomotive  ignites  dry  leaves  or  grass  on  its  line  or 
right  of  way.  Whether  or  not  the  company  is  guilty 
of  negligence  is  a  question  of  fact  to  be  determined  by 
the  jury  in  view  of  the  extent  to  which  dead  grass  and 
weeds  or  other  combustible  material  have  been  al- 
lowed to  accumulate  at  the  point  where  the  fire  origin- 
ated, and  the  season  of  the  year,  and  all  other  circum- 
stances affecting  liability  from  fire  are  proper  matters 
of  evidence  to  go  to  the  jury  to  aid  them  in  determin- 
ing this  question.  A  railroad  company  should  be  held 
to  the  same  diligence  in  removing  combustibles  from 
its  right  of  way  that  a  cautious  and  prudent  man 
would  use  in  reference  to  combustible  materials  upon 
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his  own  premises  if  exposed  to  the  same  hazard  from 
fire  as  dry  grass  upon  the  right  of  way  of  an  operating 
railroad.  To  hold  a  railroad  to  a  higher  degree  of 
care  than  this  would  make  them  insurers  against  fire 
escaping  from  their  engines,  no  matter  how  high  a 
degree  of  care  was  employed  in  keeping  the  right  of 
way  free  from  combustibles,  or  in  what  manner  the 
fire  escaped. 

Counsel  for  appellant  strongly  argue  that  the  lower 
court  erred  in  rendering  judgment  in  favor  of  appellee 
upon  his  motion  therefor.  Questions  and  answers 
numbered  one  and  two  in  the  special  verdict  herein 
are  as  follows:  "Question  1.-  Was  tjie  plaintiff  on 
the  21st  day  of  October,  1894,  the  owner  of  the  land 
and  personal  property  described  in  his  complaint? 
Ans.  Yes.  John  Boyle,  Foreman.  Question  2.  Was 
the  personal  property  described  in  the  plainti  fit's  com- 
plaint destroyed  by  fire  on  the  21st  day  of  October, 
1894?  Ans.  Yes.  John  Boyle,  Foreman/'  This  was 
the  only  finding  with  reference  to  the  ownership  de- 
scription or  identification  of  the  property  destroyed. 

When  a  judgment  rests  upon  a  special  verdict,  all 
the  material  facts  essential  to  support  it  must  appear, 
as  nothing  will  be  sui)plied  by  intendment.  It  is  also 
well  settled  that  where  an  essential  fact  is  not  found 
in  the  special  verdict,  the  party  may  except  to  the  sus- 
tainin.i;  of  the  motion  for  judgment  against  him  and 
thus  properly  present  the  question.  Germania  Fire 
Ins.  Co.  V.  Columbia  Encaustic  Tile  Co.^  11  Ind.  App. 
385;  Branson  y.  Studabaker,  133  Ind.  147. 

The  verdict  must  include  all  the  material  facts  both 
disputed  and  undisputed,  because  it  is  upon  the  facts 
found  alone  that  the  court  must  declare  the  law.  In 
the  case  of  Collins  v.  Rileify  104  U.  S.  327,  Justice  Har- 
lan, delivering  the  opinion  of  the  court,  said:  "The 
special  verdict  must  contain  all  the  facts  from  which 
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the  law  is  to  arise;  and  whatever  is  not  found  therein 
is,  for  the  purposes  of  a  decision,  to  be  considered 
as  not  existing;  that  it  must  present,  in  substance,  the 
whole  matter  upon  which  the  court  is  asked  to  de- 
termine the  legal  rights  of  the  parties,  and  can  not, 
therefore,  be  aided  by  intendment  or  by  extrinsic 
facts,  although  such  facts  may  appear  elsewhere  in 
the  record." 

To  the  same  effect,  see  Vansyckel  v.  Stewart^  77  Pa. 
St.  124;  Waymire  v.  Lank,  121  Ind.  1;  Johnson  v. 
Putnam^  96  Ind.  57;  Pittshurghy  etc.,  R.  W.  Co.  v. 
Spencer,  98  Ind.  186;  Evans  v.  Queen  Ins.  Co.,  5  Ind. 
App.  198;  Cooky.  McNaughton,  128  Ind.  410. 

Nor  do  we  believe  that  the  verdict  would  be  aided 
by  the  maxim  "id  cerium  est  quod  cerium  reddi  potest,^^ 
as  claimed  by  appellee's  counsel.  "That  is  certain 
which  can  be  made  certain,"  is  an  old  maxim,  and  like 
all  general  maxims,  it  should  not  be  taken  without 
limitations.  Any  proposition  founded  either  in  fact 
or  law  might,  under  this  maxim,  be  established,  yet 
it  will  certainly  not  be  contended  that  the  courts  shall 
be  required  by  time,  research,  experiment,  or  demon- 
stration to  suppply  essential  facts  absent  from  but 
referred  to  in  a  special  verdict,  It  is  not  necessary 
for  us  to  hold  in  this  case  that  the  verdict  is,  for  this 
reason,  insufficient,  because  for  another  reason  urged 
by  appellant  the  verdict  is  clearly  insufficient  upon 
which  to  found  a  judgment  for  appellee.  It  is  claimed 
by  counsel  for  appellant  that  the  verdict  does  not 
show  that  the  appellee  was  free  from  negligence.  It 
was  certainly  material  and  necessary  in  this  case  that 
the  verdict  should  show  appellee's  freedom  from  negli- 
gence. If  it  does  not  so  find,  the  motion  of  appellant 
for  judgment  upon  the  verdict  should  have  been  sus- 
tained. 
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The  only  showing  in  this  regard  made  by  appellee 
was  as  follows:  "Question  13.  What,  if  anything, 
had  the  plaintiff  done  before  his  property  was  burned 
to  protect  it  from  fire?  Answer.  Plowed  and  har- 
rowed a  strip  twelve  feet  around  his  hay  and  moved 
his  fodder  not  less  than  thirty-five  rods  nor  more  than 
forty  rods  from  the  company's  right  of  way.  John 
Boyle,  Foreman.  Question  29.  Did  the  plaintiff  re- 
move the  corn  and  fodder  that  was  destroyed  by  fire 
on  October  21,  1894,  from  the  ground  on  which  it 
grew,  and  stack  the  same  in  bulk  thirty-five  rods  from 
the  defendant's  right  of  way?  Ans.  Yes.  John 
Boyle,  Foreman." 

It  has  been  held  in  a  great  number  of  cases  in  the 
Supreme  Court  of  this  State,  and  in  this  court,  that 
where  the  verdict  is  silent  upon  a  material  point,  it 
is  to  be  deemed  to  be  adverse  to  the  party  upon  whom 
rests  the  burden  of  establishing  that  point.  Dodge  v. 
Pope,  93  Ind.  480;  Vannoy  v.  Deprez,  72  Ind.  26; 
First  Nafl  Bank  v.  Carter,  89  Ind.  317;  Dixon  y. 
Duke,  86  Ind.  434;  Johnson  v.  PVitnam,  supra;  Hedges 
V.  Keller,  104  Ind.  479;  Bass  v.  Elliott,  105  Ind.  517; 
GlantzY.  City  of  South  Bend,  106  Ind.  305;  Western 
Union  Tel.  Co.  v.  Broum,  108  Ind.  538;  Cleveland, 
etc.,  R.  W.  Co.  V.  Iladley,  12  Ind.  App.  616;  Wysong 
V.  Nealis,  13  Ind.  App.  165. 

The  special  verdict  itself  must  be  deemed  to  em- 
brace every  material  fact  w^hich  was  proved  upon  the 
trial  and  all  issues  not  determined  by  the  facts  found 
must  be  regarded  as  not  proved  by  the  party  that  was 
bound  to  prove  it  to  establish  his  case,  and  it  will  be 
presumed  upon  appeal  that  the  evidence  failed  to  es- 
tablish the  material  facts  not  found  in  the  special 
verdict.     See  Western  Union  Tel.  Co.  v.  Broicn,  supra. 

The  fact  that  appellee  had  taken  certain  precau- 
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tions  to  prevent  the  destruction  of  his  property  prior 
to  the  date  at  which  the  fire  occurred  will  not,  under 
the  authority  by  which  we  are  bound,  excuse  him  from 
showing  his  freedom  from  negligence  at  the  time  the 
fire  actually  did  occur.  The  verdict  is  silent  as  to 
whether  the  appellee  was  present  when  the  fire 
started,  or  at  any  time  during  its  continuance.  Neither 
does  the  verdict  excuse  him  in  any  way  by  showing, 
as  it  might  have  done  if  the  evidence  justified  it,  that 
at  the  time  the  fire  occurred  he  was  absent  or  away 
from  home.  If  he  was  present  when  the  fire  occurred 
it  became  his  duty  to  try  and  prevent  the  destruction 
of  his  property,  and  the  facts  as  to  what  he  did  at 
the  time  to  prevent  the  spread  of  the  fire  should  be 
shown  by  the  verdict. 

In  the  case  of  Cleveland,  etc.,  R.  W.  Co.  v.  Iladley, 
Mipra,  the  court  said:  "It  is  as  much  the  plaintiff's  duty 
to  establish  his  own  freedom  from  contributory  fault 
as  it  is  to  prove  the  negligence  of  the  defendant,  and 
the  facts  found  must  show  this  affirmatively. '^  Again, 
quoting  from  the  same  case,the  court  says  at  page  526: 
"In  the  present  case  the  finding  fails  to  show  where 
the  appellee  was  or  what  he  was  doing  at  the  time  of 
the  fire;  whether  he  was  present  thereat  or  absent,  or 
if  present  what  he  did  to  keep  the  fire  from  spreading, 
is  not  made  to  appear.  The  facts  found  are  silent 
as  to  his  whereabouts.  That  the  fire  occurred  near 
and  spread  upon  the  appellee's  premises,  makes  it 
highly  probable  that  he  was  present,  or  had  some 
notice  or  knowledge  of  its  occurrence.  What  efforts 
he  or  any  of  his  family  made  to  arrest  the  fire,  and  to 
prevent  the  burning  of  the  property,  and  why  they 
did  not  succeed  therein,  is  not  made  to  appear.  It 
cannot  be  presumed  that  the  appellee  was  absent  at 
such  a  time,  or  if  he  was  present  that  he  did  all  he 
could  to  prevent  or  lessen  the  injury.     We  think  the 
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verdict  is  fatally  defective  in  this  regard.  It  should 
have  found  the  facts  necessary  to  show  that  the  appel- 
lee was  free  from  fault.  This  it  does  not  do.  If  the 
facts  found  were  such  as  made  it  most  probable  that 
the  appellee  was  absent,  an  express  finding  to  that 
effect  might  not  be  necessary.  But  the  probability  is 
otherwise." 

We  think  the  verdict  in  this  case  is  fatally  defective 
in  failing  to  show  that  the  appellee  was  himself  with- 
out fault.  For  that  reason,  the  judgment  must  be  re- 
versed and  the  case  remanded  with  instruction  to  the 
lower  court  to  render  judgment  for  the  appellant  upon 
the  special  verdict. 

DissENTma  Opinion. 

COMSTOCK,  C.  J. — With  the  conclusion  in  the  fore- 
going opinion  that  the  judgment  should  be  reversed 
I  concur;  from  the  conclusion  that  the  lower  court 
render  judgment  in  favor  of  the  appellant  I  dissent. 
In  my  opinion  justice  would  be  best  subserved  by 
ordering  a  new  trial. 


The  Home  Insurance  Company  op  New  York 

V.  Boyd. 

[No.  2.243.    Filed  January  28.  1898.] 

Insubancb. —  Vacancy  of  Premises. —  Pleading. —  Condition  Subse- 
quent,— A  ^provision  in'a  policy  of  fire  insurance  that  if  the  premi- 
ses become  vacant  the  policy  shall  be  yoid  is  a  condition  subsequent 
and  need  not  be  negatived  in  a  complaint  on  such  policy,  pp.  17G-179. 

Sa3[E. — Notice. — Proof  of  Loss. — Waiver. — Where  an  insurance  com- 
pany notified  assured  that  it  would  not  pay  a  loss  for  the  reason 
that  the  premises  insured  were  unoccupied  at  the  time  of  the  fire, 
such  action  constituted  a  waiver  of  notice  and  proof  of  loss  re- 
quired by  the  policy,    p.  179. 

Sams. — Valiancy  of  Premises. — A  condition  in  a  policy  of  fire  insur- 
ance that  if  the  premises  become  vacant,  unoccupied,  or  uninhabited, 
the  policy  shall  become  void,  means  that  if  the  house  insured  should 
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cease  to  be  used  as  a  place  of  human  habitation,  or  for  living  pur- 
poses, the  policy  shall  become  void.  pp.  180,  181, 
Insurance. — Vaucancy  of  Premiies, — Where  the  occupant  of  a  house 
had  stored  his  household  goods  in  one  room  of  the  house  with  no 
intention  of  returning  to  the  house  to  eat  or  sleep,  but  intended  to 
remove  the  goods  as  soon  as  the  owner  of  the  house  demanded 
possession  thereof,  such  house  was  vacant  within  the  meaning  of  a 
clause  making  the  policy  void  if  the  premises  are  or  shall  become 
vacant,  unoccupied,  or  uninhabited,    pp.  181-196. 

From  the  Shelby  Circuit  Court.     Reversed. 
Ephriam  Marsh  and  Wm.  Ward  Cook,  for  appellant. 
B.  A.  Blacky  J.  B,  Black  and  E.  B.  Pugh,  for  appellee. 

Wiley,  J. — Appellee  sued  appellant  upon  an  insur- 
ance policy  to  recover  for  loss  sustained  by  fire.  The 
complaint  avers  that  on  October  31,  1894,  appellee 
was  the  owner  of  a  certain  frame  dwelling  house  in 
Hancock  county,  Indiana,  and  on  November  5,  1894, 
appellant  issued  to  him  its  policy  of  insurance 
thereon,  insuring  him  against  loss  by  fire  from  Octo- 
ber 31,  1894,  noon,  to  October  31,  1897,  noon,  in  the 
sum  of  $1,000.00;  that  the  premium  thereon  was 
$10.00,  which  was  paid;  that  on  December  1,  1894, 
said  house  was  totally  destroyed  by  fire,  without  fault 
or  negligence  of  appellee,  and  that  he  continued  as 
the  owner  of  said  property  from  said  31st  day  of  Oc- 
tober, 1894,  up  to  and  including  the  date  of  said  fire. 

The  complaint  avers  that  said  building  was  situ- 
ated in  the  city  of  Greenfield,  in  said  county,  and  that 
one  Elmer  E.  Stoner  was  and  still  is  the  general  agent 
and  adjuster  of  appellant,  and  that  immediately  after 
said  fire,  said  Stoner  had  full  knowledge  of  the  de- 
struction of  said  building  by  fire  and  of  said  loss,  and 
that  within  five  days  of  said  fire,  said  Stoner,  acting 
fpr  appellant,  notified  appellee  that  appellant  would 
not  pay  said  loss,  on  the  sole  ground  that  said  house 
was  not  occupied  at  the  time  it  was  so  destroyed,  and 
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that  thereby  appellant  waived  notice  of  loss  and  proof 
thereof  as  required  by  said  policy;  that  said  property 
was  of  the  value  of  $1,200.00;  that  no  part  of  said  loss 
has  been  paid  and  that  the  same  is  due.  The  com- 
plaint further  avers  that  appellee  has  performed  all 
the  conditions  of  said  policy  on  his  part,  and  a  copy  of 
the  policy  is  filed  with  the  complaint  as  an  exhibit. 

Appellant  demurred  to  the  complaint,  which  was 
overruled,  and  it  excepted.  Thereupon  it  answered 
in  five  paragraphs.  (1)  General  denial;  (2)  that  at 
the  time  of  the  fire  the  house  was  vacant;  (3)  that  at 
the  time  of  the  fire  the  house  was  unoccupied;  (4)  that 
at  the  time  the  house  was  uninhabited ;  (5)  that  when 
appellee  applied  for  said  insurance,  he  represented 
in  his  application  that  he  held  title  to  said  property 
by  'warranty  deed,  when  in  fact  his  only  title  was  by 
sheriff's  deed,  and  that  by  the  terms  of  said  policy  and 
application,  said  representations  became  warranties, 
binding  plaintiff  upon  said  contract,  upon  which  rep- 
resentations appellant  had  a  right  to  and  did  rely,  and 
upon  which  it  issued  said  policy. 

To  the  second,  third,  fourth,  and  fifth  paragraphs  of 
answer  appellee  demurred,  which  demurrer  was  over- 
ruled as  to  the  second,  third,  and  fourth,  and  sustained 
as  to  the  fifth  paragraph,  to  which  latter  ruling  appel- 
lant excepted.  Appellant  replied  to  the  second,  third, 
and  fourth  paragraphs  of  answer  by  general  denial, 
trial  by  jury,  special  verdict  and  judgment  in  favor  of 
appellee  for  $1,000.00.  Appellant's  motions  for  a 
tetiire  de  novo^  judgment  in  its  favor  on  the  special 
verdict,  and  for  a  new  trial,  were  each  unavailing,  and 
to  the  adverse  rulings  thereon,  appellant  reserved 
exceptions. 

There  are  seven  specifications  in  appellant's  assign- 
ment of  errors  as  follows:  (1)  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause 
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of  action;  (2)  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint;  (3)  the  court  erred  in  sus- 
taining appellee's  demurrer  to  the  5th  paragraph  of 
answer;  (4)  the  court  erred  in  overruling  appellant's 
motion  for  a  venire  de  novo;  (5)  the  court  erred  in  sus- 
taining appellee's  motion  for  judgment  on  the  special 
verdict;  (6)  the  court  erred  in  overruling  appellant's 
motion  for  judgment  on  the  special  verdict;  (7)  the 
court  erred  in  overruling  appellant's  motion  for  a  new 
trial.  The  first  and  second  specifications  of  the  as- 
signment of  errors  may  be  considered  together,  as 
they  both  present  the  same  question.  It  is  first  con- 
tended by  appellant  that  the  complaint  id  bad  because 
of  the  absence  of  any  averment  that  the  house  was 
occupied  at  the  time  of  the  fire.  The  policy,  a  copy  of 
which  accompanies  the  complaint  as  an  exhibit,  con- 
tains the  following  provisions :  "If  the  risk  be  increased 
in  any  manner  *  *  *  or  if  the  premises  are  now 
vacant,  unoccupied  or  uninhabited,  or  shall  become 
vacant,  unoccupied  or  uninhabited,  without  written 
consent  hereon,  etc.,  ♦  ♦  ♦  then  ♦  ♦  ♦  this 
policy  shall  become  null  and  void."  In  support  of  its 
contention  that  the  complaint  should  negative  these 
provisions  appellant  relies  on  Aetna  Ins.  Co.  v.  Black, 
80  Ind.  613.  The  language  of  the  learned  judge,  who 
wrote  the  opinion  in  that  case,  would  seem  to  sustain 
the  proposition.  Franklin,  C,  said:  "According  to 
the  terms  of  the  policy,  which  is  made  a  part  of  the 
answer  and  copied  in  the  record,  if  the  premises  should 
cease  to  be  occupied  the  policy  would  cease  to  be 
valid.  This  made  it  necessary  to  aver  in  the  com- 
plaint that  the  house  was  occupied  to  the  time  of  the 
burning."  The  complaint  in  that  case  also  averred 
that  the  insured  had  complied  with  all  the  terms  of 
the  policy  on  his  part ;  but  the  suit  was  brought  by  an 
assignee  of  the  policy,  and  there  was  no  such  averment 
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on  the  part  of  the  assignee.  We  must  regard  tlie  provi- 
sions in  the  policy  as  to  vacancy,  etc.,  as  conditions 
subsequent  and  not  conditions  precedent.  In  the 
complaint  before  us,  appellee  avers  that  he  performed 
all  the  conditions  of  said  policy^  on  his  part,  and  such 
allegation  must  be  construed  to  mean  that  he  per- 
formed all  conditions  precedent.  Mr.  May  in  his  work 
on  insurance,  says,  that  the  plaintiff  need  not  aver  per- 
formance or  non-performance  of  conditions  subse- 
quent, nor  negative  prohibited  acts,  or  allege  that  he 
is  within  the  excepted  risks.  May  Ins.,  sections  589 
and  590. 

In  Ger mania  Fire  Ins.  Co.  v.  Deckard,  3  Ind.  App.  361, 
it  is  held  that  the  averment  that  appellee  performed 
all  the  conditions  in  the  policy,  on  his  part,  was  in- 
tended to  apply  to  and  qualify  the  conduct  of  the  in- 
sured to  the  time  of  the  action  and  must  be  so  con- 
strued. In  Phenix  Ins.  Co.  v.  Pickely  119  Ind.  156,  the  . 
court  said:  "Where  a  policy  of  insurance  contains 
conditions  and  warranties  like  those  contained  in  this 
policy,  it  is  sufficient  for  the  plaintiff  to  show  fulfill- 
ment of  the  conditions  of  recovery  which  are  made 
such  by  the  contract  itself.  The  burden  is  then  upon 
the  defendant  to  set  forth  and  prove  the  untruthful- 
ness of  the  representations,  if  there  are  any  such,  upon 
which  he  relies.  The  plaintiff  need  not  aver  the  truth 
of  statements  contained  in  the  application,  nor  the 
performance  or  non-performance  of  conditions  subse- 
quent, nor  negative  prohibited  acts.^'  See  May  In- 
surance, sections  183  and  590.  Northtcesterny  etc.. 
Life  Ins.  Co.  v.  Hazelett,  105  Ind.  212,  56  Am.  Rep.  192. 

In  the  case  from  which  we  have  just  quoted  it  was 
contended  that  as  the  policy  provided  against  the 
property  becoming  vacant,  etc.,  that  to  make  the  com- 
plaint good  it  was  necessary  to  allege  that  it  was  not 
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vacant  when  destroyed  by  fire.  It  was  held  that  sucji 
allegation  was  not  necessary,  as  the  complaint  averred 
a  general  performance  of  conditions,  and  that  the 
plaintiff  was  without  fanlt. 

In  the  case  of  Phenix  Ins.  Co.  v.  Ooldeiiy  121  Ind.  524, 
the  policy  sued  upon  was  conditioned  that  if  the  prop- 
erty insured  should  become  vacant  or  unoccupied 
without  written  consent  indorsed  on  the  policy,  it 
should  become  null  and  void.  The  complaint  did 
not  aver  that  the  property  insured  was  occupied 
at  the  time  of  its  destruction  but  did  aver  that 
the  insured,  had  upon  his  part  performed  each  and 
every  act  which  by  the  terms  of  the  policy  he  was  re- 
quired to  do.  The  court  said:  "It  is  contended  by 
counsel  for  appellant  that  the  complaint  is  defective, 
for  the  reason  that  it  does  not  specifically  aver  that 
the  property  was  not  allowed  to  become  vacant,  and 
that  it  was  occupied  at  the  time  it  was  burned.  If 
this  is  a  condition  precedent,  which  it  was  necessary 
for  the  plaintiff  to  aver  the  performance  of  to  entitle 
him  to  a  recovery,  the  general  averment  in  the  com- 
plaint is  sufficient.  Section  370  R.  S.  1881.  But  it 
may  well  be  questioned  whether  or  not,  in  the  absence 
of  a  general  averment,  this  is  not  a  matter  of  defense, 
which  must  be  pleaded  by  the  defendant  if  a  vacancy 
occurred,  which  would  defeat  a  recovery."  The  com- 
plaint was  held  good.  See  also  American  Ins.  Co.  v. 
Leonard^  80  Ind.  272;  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270;  Commercial  Union  Assurance  Co.  v. 
StatCy  exrel.j  113  Ind.  331. 

These  cases  seem  to  settle  the  question  under  dis- 
cussion in  favor  of  appellee.  If  the  condition  of  the 
policy  providing  against  vacancy  is  a  condition  prece- 
dent, which  we  are  of  the  opinion  it  is  not,  appellant's 
contention  is  answered  by  section  370,  Horner's  R.  S. 


NOVEMBER  TERM,  1897— Vol.  19.         179 

r 

The  Home  Insurance  Company  of  New  York  v.  Boyd. 

■ 

]897,  which  provides  that  in  pleading  the  performance 
of  a  condition  precedent  in  a  contract,  it  shall  be 
sufficient  to  allege  generally,  that  the  party  performed 
all  the  conditions  on  his  part;  and  if  such  condition  is 
one  subsequent,  an  averment  of  performance  was  not 
necessary.  See  authorities  above  cited.  The  com- 
plaint was  not  bad  for  a  failure  to  aver  that  the  prop- 
erty  was  not  vacant  or  unoccupied. 

It  is  next  contended  by  appellant  that  the  com- 
plaint is  defective,  in  regard  to  the  averments  as  to 
waiver  of  proof  of  loss.  The  policy  p^^ovided  that  in 
case  of  loss  appellee  was  to  give  appellant  notice,  in 
fifteen  days  at  its  western  office  in  Chicago,  and 
within  sixty  days,  to  render  to  said  office  under  oath 
a  particular  and  detailed  statement  and  proofs  of 
loss,  etc.,  and  that  an  appraisement  thereof  should  be 
made.  The  complaint  avers  that  one  Elmer  E.  Stoner 
was  the  general  agent  of  appellant,  residing  in  Green- 
field where  said  property  was  situated,  and  that  im- 
mediately after  said  fire,  he  had  actual  knowledge  of 
the  destruction  of  said  building,  and  that  within  five 
days  thereafter,  said  Stoner  acting  for  said  company 
notified  appellee  that  appellant  would  not  pay  the 
said  loss,  on  the  sole  ground  that, the  said  house  was 
not  occupied  at  the  time  it  was  burned,  and  thereby 
waived  notice  of  said  loss  and  proof  thereof  as  re- 
quired by  the  policy.  The  facts  here  pleaded,  are 
sufficient  to  show  a  waiver  of  notice  and  proof  of  loss. 
There  are  many  cases  so  holding,  the  most  recent  one 
being  the  Western  Assurance  Co.  v.  McCarty^  18  Ind. 
App.  449. 

In  that  case  Comstock,  J.,  collected  many  authori- 
ties, and  we  content  ourselves  by  citing  it  as  control- 
ling here.  See,  also.  Phoenix  Ins.  Co.  v.  Searles  (Ga.), 
27  S.  E.  779.  In  a  recent  case  in  Illinois,  it  was  held 
that  notice  and  proof  of  loss  were  waived,  where  the 
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insurance  company  declined  to  pay  a  loss,  on  the 
ground  that  the  policy  was  void  when  issued.  Lum- 
bermens'  Mutual  Ins.  Co.  yrBell,  166  111.  400,  57  Am.  St. 
140,  45  N.  E.  130. 

In  the  case  before  us,  as  averred  in  the  complaint, 
appellant  refused  to  pay  the  loss,  on  the  ground  that 
the  property  was  vacant  or  unoccupied,  when  it 
burned,  and  so  notified  appellee  by  its  agent. 

The  law  does  not  impose  unnecessary  or  useless 
burdens  on  any  one,  and  when  this  information  came 
to  appellee,  the  law  imposed  no  further  duty  upon 
him  in  the  way  of  giving  notice  and  making  proof  of 
loss.  He  was  then  at  liberty  to  bring  his  action  and 
recover  for  his  loss,  if  the  law  and  facts  would  entitle 
him  to  relief.  The  complaint  stated  a  good  cause  of 
action,  and  there  was  no  error  in  overruling  the  de- 
murrer to  it. 

The  controlling  question,  it  seems  to  us,  is  raised  by 
the  sixth  specification  in  the  assignment  of  errors,  vizr' 
that  the  court  erred  in  overruling  appellant's  motion 
for  judgment  on  the  special  verdict.  The  rule  is  so 
well  established  in  this  State,  that  it  is  almost  axio- 
matic, that  to  entitle  a  party  having  the  burden  of 
proof  to  a  judgment  in  his  favor  on  a  special  verdict^ 
such  verdict  must  find  and  state  every  essential  fact 
necessary  to  a  recovery. 

It  is  well  settled  that  insurance  companies  may 
contract  against  increased  risks,  in  the  way  of  in- 
sured property  becoming  vacant,  change  of  business, 
etc.  Appellee  accepted  the  policy  in  suit,  with  the 
condition  in  it,  exempting  appellant  from  liability, 
in  case  the  property  insured  should  become  "vacant, 
unoccupied  or  uninhabited."  These  words,  used  in 
the  sense  and  connection  they  are,  in  the  policy,  must 
be  construed  to  mean,  that  if  the  house  insured  should 
cease  to  be  used  as  a  place  of  human  habitation  or  for 
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living  purposes,  the  policy  should  be  null  and  void. 
When  the  conclusions  stated  are  eliminated  from  the 
verdict,  it  shows  that  the  house  was  "vacant,  unoccu- 
pied, and  uninhabited,'*  within  the  meaning  of  the 
policy,  and  hence  insufficient  to  support  a  judgment: 
That  the  question  may  be  fully  and  fairly  presented, 
we  deem  it  proper  to  state  briefly,  the  evidence  as  to 
whether  or  not  the  house  was  vacant,  etc.,  and  then 
the  facts  as  found  by  the  jury.  The  evidence  shows 
that  one  Benjamin  II.  Cox  built  the  house  in  1891; 
that  he  executed  to  appellee  a  mortgage  upon  it,  in 
which  his  wife  joined;  that  the  mortgage  was  fore- 
closed, property  sold,  equity  of  redemption  expired, 
and  a  sheriff's  deed  made  to  appellee.  Cox's  wife 
died  in  1892.  After  her  death,  he  and  a  son  continued 
to  live  in  the  house  for  some  time.  In  April,  1894, 
Cox  rented  a  part  of  the  house  to  one  Pierson,  who 
occupied  it  with  his  family,  and  used  some  of  his  furni- 
ture until  about  a  week  before  it  burned,  when  they 
moved  to  Indianapolis.  He  also  rented  a  part  of  the 
house  to  one  Griggsby,  but  he  moved  out  about  two 
months  before  Pierson.  Before  Pierson  moved,  Cox 
gathered  all  of  his  household  furniture  together,  and 
put  or  stored  it  in  the  west  kitchen;  took  up  his  car- 
pets: took  down  his  pictures,  window  curtains,  bed- 
steads, and*  stove,  and  put  all  of  them  in  the  west 
kitchen.  Cox  had  a  daughter  living'  next  door  to  the 
house  that  was  burned,  and  after  he  rented  the  house 
he  took  his  meals  with  her.  He  also  spent  part  of  his 
time  at  another  daughter's,  at  Indianapolis.  In  an 
answer  to  a  question  Cox  said:  "I  took  the  furniture 
and  moved  it  in  the  west  kitchen.  You  see  I  rented 
him  (Pierson)  the  house  with  the  furniture  and  I 
wanted  to  go  away,  and  I  wanted  to  put  my  furniture 
aH  together,  and  I  took  it  and  stored  it  in  there.  I 
stored  or  throwed  it  in  the  kitchen  and  locked  it  up. 
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•  *  *  and  then  went  away."  The  evidence  then 
showB  he  went  to  Indianapolis.  He  returned,  how- 
ever', before  the  fire,  and  on  the  day  preceding  the 
Are  he  went  to  the  house  and  "blacked"  his  boots,  and 
on  the  same  evening  went  back  to  Indianapolis.  He 
further  testified:  "I  made  my  home  mostly  with  Mr. 
Tague  (his  son-in-law),  took  my  meals  there;  took  some 
of  my  property  to  Tague's  for  my  own  use.  ♦  ♦  ♦ 
After  I  returned  from  Indianapolis,  I  would  go  to  th^ 
house,  and  stay  some  times  for  an  hour  or  such  a  mat- 
ter." His  evidence  further  showed  that  he  did  not 
have  a  cook-stove  in  the  house;  that  he  took  his  wear- 
ing apparel  to  Tague's  in  the  spring  of  1894; 
never  took  or  intended  to  take  it  back  to  the  house; 
that  he  never  slept  in  the  house  after  October  31,  1894, 
and  never  had  any  intention  of  sleeping  there  after 
that  time;  that  he  never  ate  there  after  that  and  had 
no  intention  of  doing  so.  The  -following  questions 
and  answers  we  quote  in  full:  "I  will  ask  you  if  after 
that  time,  you  ever  intended  to  occupy  that  house  for 
living  purposes  yourself? 

"I  didn't  expect  to,  because  I  wasn't  able  to  main- 
tain it. 

"Didn't  you  intend,  at  the  time  you  stored  those 
goods  in  that  kitchen,  to  remove  them  to  some  other 
place? 

"Why,  I  expected  to  remove  them,  certainly  I  did; 
I  expected  to,  but  what  time,  I  did  not  know:  I  had 
a  place  where  I  could  move  them,  was  going  to  move 
them  to  the  ice  house  belonging  to  the  creamery." 
His  evidence  further  showed  that  he  took  a  dining 
tableto  his  son-in-law's,  and  they  ate  off  of  it;  that  he 
also  took  a  lounge  there  to  sleep  on,  and  that  he  had 
not  had  a  fire  in  the  house  destroyed,  for  nearly  a 
year  before  it  was  burned.  When  the  house  was  occu- 
pied by  Pierson  it  was  heated  by  natural  gas,  and 
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after  he  left,  the  gas  was  turned  off.  As  to  the  pack- 
ing and  storing  of  Cox^s  goods  in  the  kitchen,  all  the 
facts  relating  thereto  as  testified  to  by  him  were  cor- 
roborated by  Pierson  and  his  wife.  In  fact  there  is 
no  evidence  contradicting  these  statements.  And  as 
to  the  occupancy  of  the  house  by  Pierson  and  Griggs- 
by  and  their  removal  therefrom,  there  is  no  con- 
troversy. 

Turning  now  to  the  special  verdict,  we  find  upon 
the  question  as  to  whether  op  not  the  house  was  va- 
cant, etc.,  the  following  interrogatories  and  answers: 
"28.  Was  not  Mr.  Cox  in  possession  of  the  premises 
insured,  at  the  date  the  house  was  destroyed  by  fire? 
•    ♦    ♦    Yes. 

"29.  Did  Mr.  Cox  at  any  time  surrender  the  pos- 
session of  the  house  to  Mr.  Boyd  or  to  any  other 
person  prior  to  the  date  of  the  fire?  •  No. 

"30.  Did  not  Mr.  Cox  have  his  household  goods  in 
the  premises  ♦  ♦  ♦  continuously  from  the  date 
of  the  issuance  of  the  policy  until  the  date  of  destruc- 
tion bv  fire?    Yes. 

**32.  Had  Mr.  Cox  at  any  time  removed  his  house- 
hold goods  from  the  premises  ♦  ♦  ♦  prior  to  the 
date  of  the  fire?    No. 

**34,  Did  not  Mr.  Cox  use  the  premises  continu- 
ously from  the  time  it  was  insured  until  the  date  of  the 
fire?    Yes. 

"35.  Had  Mr.  Cox  at  any  time  prior  to  the  date  of 
the  alleged  destruction  of  the  premises  insured,  by 
fire,  changed  his  residence  from  said  premises  to  any 
other  place?    No. 

"37.  Was  the  house  mentioned  in  the  policy  sued 
on  vacant  at  the  time  of  the    ♦     ♦     ♦     fire?    No. 

"38.  Was  the  insured  premises  occupied  at  the 
date  of  the  fire?    Yes. 

"39.  Was  the   insured    premises  inhabited    at  the 
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date  of  the  fire?  Yes.  The  jury  foand  that  Pierson 
and  his  wife  moved  out  of  the  house  November  24, 
1894,  and  all  that  part  formerly  occupied  by  them  was 
vacant ;  that  the  house  was  piped  for  natural  gas,  and 
after  they  moved  out,  it  was  turned  oflf. 

"64.  Did  Benjamin  H.  Cox,  with  intent  t©  vacate 
the  building  a  few  days  before  Henry  J.  Pierson  and 
vnfe  vacated  the  east  side  of  the  building  insured,  and 
occupied  by  them,  remove  his  household  goods  and 
personal  effects  from  the  up-stairs  rooms  occupied  by 
him,  and  also  the  down  stairs  rooms,  and  pack  them 
in  the  kitchen  of  the  west  side  of  the  building  prepar- 
atory for  their  removal  to  another  place  already  se- 
lected by  said  Cox?  No. 

"65.  Did  Benjamin  H.  Cox  occupy  the  building 
insured  except  for  the  purpose  of  storing  his  house- 
hold goods  in  the  -west  kitchen,  after  Henry  J.  Pier- 
son and  wife  vacated  the  east  side  of  the  building? 
Yes. 

"66.  If  after  Henry  J.  Pierson  and  wife  had  va- 
cated the  building  insured,  and  after  Benjamin  H. 
Cox  had  packed  and  stored  his  household  goods  in 
the  west  kitchen  room,  what  if  anything  remained  in 
the  rooms  vacated  *  *  ♦  in  the  way  of  personal 
property,  or  that  could  be  used  and  occupied  for  living 
purposes?     Nothing. 

"68.  Was  the  personal  property  of  said  Cox  in  said 
west  kitchen  *  ♦  ♦  in  such  condition  that  before 
the  same  could  be  used  again  for  domestic  and  living 
purposes,  it  would  have  to  be  unpacked  and  replaced 
in  and  about  the  rooms  ♦  ♦  ♦  for  domestic  and 
living  purposes?    They  were  not." 

The  jury  further  found  that  when  Cox  so  stored  his 
goods  in  the  kitchen,  he  intended  to  remove  them, 
when  appellee  demanded  possession  of  the  premises; 
that  he  did  not  intend  to  remove  them  to  some  other 
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place  for  the  purpose  of  unpacking  and  using  them  for 
living  or  other  domestic  purposes;  that  he  did  not  in- 
tend to  remove  them  to  some  other  place  for  storing 
them;  that  said  Cox  did  not  intend  to  sleep  in  the 
building  after  he  had  packed  his  goodd;  that  the  goods 
were  placed  near  the  center  of  the  kitchen;  that  the 
bedstead  was  taken  apart  and  leaned  against  the 
wall;  the  bed-clothing  packed  in  boxes;  the  dishes  in 
tubs;  the  carpets  piled  in>rolls;  the  stove  disconnected 
and  setting  apart  from  its  base;  the  window  curtains 
removed  from  the  windows  and  lying  near  the  carpets; 
the  folding  lounge  closed  with  carpets  and  other  ef- 
fects piled  on  it;  that  all  of  said  goods  were  ready  for 
immediate  removal,  and  remained  in  that  condition 
to  the  time  of  the  fire.  The  verdict  further  finds  that 
Cox  did  not  have  any  family;  that  he  did  not  lodge  in 
the  building. 

"83.  After  Benjamin  H.  Cox  packed  and  stored  his 
goods,  did  he  ever  afterwards  use  the  building  for  or- 
dinary living  purposes?  Yes.^'  It  is  further  found 
that  prior  to  Cox  storing  his  goods  in  the  kitchen  iie 
removed  his  wearing  apparel  therefrom  to  Tague^s, 
his  son-in-law,  and  he  did  not  intend  to  take  it  back 
to  said  building.  "88.  Does  the  policy  of  insurance 
sued  upon  expressly  provide  that  if  the  premises  in- 
sured are  or  shall  become  vacant,  unoccupied,  or  unin- 
habited without  the  written  consent  of  the  defendant 
endorsed  thereon,  the  policy  shall  become  null  and 
void?  Yes.  92.  Where  was  Benjamin  H.  Cox  at 
the  time  the  building  was  destroyed  by  fire?  Indi- 
anai>olis."  The  verdict  found  that  the  building  was 
burned  November  30,  or  December  1,  1894.  These 
are  all  the  facts  stated  in  the  verdict  that  are  neces- 
sary to  set  out  in  this  opinion.  From  these  facts  it 
clearly  appears  that  the  house  covered  by  the  policy 
of  insurance  sued  upon,  was  within  the  meaning  of 
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the  language  of  the  policy,  and  in  law,  "vacant,  unoc- 
cupied and  uninhabited,"  at  the  time  of  the  fire,  and 
had  been  ever  since  Pierson  and  his  family  moved  out. 
on  or  about  November  24,  1894. 

The  facts  that  Cox  had  stored  and  locked  in  one  of 
the  rooms,  most  of  his  household  goods;  that  he  had  a 
key  opening  into  said  room ;  that  he  went  there  once  to 
black  his  boots,  and  then  left  for  Indianapolis;  that  he 
went  there  occasionally  to  look  after  his  goods;  that  he 
had  not  surrendered  the  possession  of  the  property  to 
appellee;  that  after  so  storing  his  goods  he  did  not  in- 
tend to  return  to  the  houseto  eat  or  sleep,  and  that  he  in- 
tended to  remove  them  as  soon  as  appellant  demanded 
possession  of  the  house,  did  not  constitute  him  an  oc- 
cupant or  inhabitant  of  the  house  within  the  meaning 
of  the  law,  or  the  words,  in  that  connection,  used  in 
the  policy.  The  fact  that  the  jury  found  that  the 
house  was  not  vacant  and  was  inhabited  and  occupied, 
can  add  no  force  to  the  verdict,  for  such  findings  must 
be  regarded  as  conclusions  of  law,  and  not  findings  of 
ultimate  facts.  There  was  no  time  as  shown  by  the 
evidence  or  the  verdict,  that  the  house  was  used  as  a 
place  of  habitation,  or  for  "ordinary  living  purposes," 
after  Pierson  moved  out  of  it,  up  to  the  time  it  was 
burned.  No  one  ate  or  slept  there,  and  it  is  evideni 
that  no  one  lived  there.  In  view  of  the  uncontra- 
dicted evidence  in  this  case,  we  are  unable  to  under- 
stand how  the  jury  in  answer  to  interrogatory  eighty- 
three,  above  quoted,  found  that  after  Cox  packed  and 
stored  his  goods  in  the  kitchen,  he  used  the  buildini* 
"for  ordinary  living  purposes."  The  conception  the 
jury  had  of  the  expression  "ordinary  living  purposes,' 
as  used  by  them,  is  beyond  our  interpretation  or  un- 
derstanding. If  for  a  person  to  go  into  a  dwelling 
house,  where  all  of  his  household  effects  are  stored  in 
one  room,  so  that  they  may  be  conveniently  removed 
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at  any  time,  to  black  his  boots,  or  to  crack  some 
hickory  nuts,  or  to  look  after  his  goods,  as  is  here 
shown,  both  by  the  verdict  and  the  evidence,  and 
where  it  further  shows  that  he  both  ate  and  slept  at 
another  place;  that  he  kept  his  wearing  apparel  where 
he  ate  and  slept,  and  did  not  intend  to  return  to  such 
house  to  live,  constitutes  using  such  house  for  "ordin- 
ary living  purposes,"  we  must  confess  that  we  have 
never  understood  the  ordinary  purposes  for  which 
dwelling  houses  are  used.  As  we  have  heretofore  un- 
derstood, a  dwelling  house  is  used  to  live  in ;  as  a  place 
of  abode;  a  domicile;  where  persons  or  a  family  cook, 
eat,  and  sleep.  Such  a  flagrant  disregard  of  the  plain 
uncontradicted  evidence,  and  such  an  unwarranted 
forgetfulness  of  a  sworn  duty,  is  seldom  manifested,- 
as  appears  from  the  answer  of  the  jury  to  the  inter- 
rogatory to  which  we  have  just  referred.  And  there 
are  other  interrogatories  answered  with  the  same  dis- 
regard of  the  evidence,  but  it  is  unnecessary  to  further 
refer  to  them.  We  have  already  said  that  the  verdict 
clearly  shows, — disregarding  the  conclusions, — that 
the  building  was  "vacant,  unoccupied,  and  uninhab- 
ited," within  the  meaning  of  the  policy  and  the  law, 
and  we  might  add,  within  the  intention  of  the  parties 
to  the  contract  of  insurance.  We  are  not  without 
abundant  authority  in  support  of  this  proposition, 
and  we  will  now  refer  to  some  of  the  more  important 
cases  so  holding.  In  Schuermann  v.  Dwelling  House  Ins. 
Co.,  161  111.  437,  62  Am.  St.  377,  43  N.  E.  1093,  it  was 
held  that  where  a  policy  of  fire  insurance  provides  that 
it  shall  be  void  "if  the  building  herein  described, 
•  *  *  be  or  become  vacant  or  unoccupied  or  not 
in  use,"  such  vacancy,  etc.,  avoids  the  policy,  and  that 
the  forfeiture  and  avoidance  do  not  depend  on  the 
assured's  knowledge  of  the  fact  of  vacancy.  In  .17- 
ricultural  Ins.  Co.  v.  llamiltony  82  Md.  88,  5]  Am.  St. 
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457,  30  L.R.  A.633,33  Atl.429,it  was  held  that  a  dwell- 
ing  house  in  which  the  insured  lived  at  the  time  of  the 
policy  thereon  was  issued,  on  the  removal  of  his  family 
therefrom  to  a  house  near  by,  such  former  house  "be- 
comes vacant  and  unoccupied," within  the  meaning  of 
such  words  in  the  policy,  avoiding  it  in  such  event, 
though  the  house  is  still  slept  in  occasionally  by  the 
employes  of  the  insured,  and  visited  by  his  wife  daily 
for  the  purpose  of  getting  therefrom  provisions  stored 
therein.  In  Mississippi  it  was  held  in  a  recent  case, 
that  where  the  owners  of  a  house  which  was  their  res- 
idence, had  been  away  on  a  hunting  trip  for  some' 
days,  and  it  was  burned,  it  avoided  the  policy,  though 
in  the  mean  time  the  husband  returned  to  look  after 
it  every  day  or  so,  and  left  it  in  charge  of  a  servant 
who  lived  200  or  300  yards  distant,  but  slept  in  the 
house  every  night,  except  the  one  on  which  it  was 
burned.  In  that  case  the  policy  provided  that  it 
should  be  void  if  the  house  should  remain  vacant  for 
more  than  ten  days,  etc.  Lester  v.  Miss.  Home  Ins.  Co.y 
(Miss.)  19  South.  99. 

We  think  this  case  goes  to  extreme  length,  but  we 
cite  it  to  show,  how  stringent  the  rule  is,  and  with 
what  rigor  it  is  enforced  by  the  courts.  In  New  York, 
a  tenant  occupying  a  dwelling  house  placed  all  her 
furniture  in  one  of  the  rooms  and  went  on  a  visit  for 
six  weeks,  with  the  intention  to  occupy  the  house  on 
her  return.  The  furniture,  etc.,  was  placed  in  this  one 
room  in  order  that  the  other  rooms  might  be  paperec! 
and  painted  during  her  absence.  She  left  a  key  with 
a  friend,  with  directions  to  visit  the  house  daily,  to 
see  that  the  doors  were  locked,  the  window  shutters 
closed,  etc.  The  furniture  and  household  goods  were 
insured,  while  contained  in  the  building,  "occupied 
and  to  be  occupied  as  a  dwelling  house,"  and  the 
policy  provided  that  it  should  be  void  if  the  building 
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should  become  "vacant  or  unoccupied  and  so  remain 
for  ten  days."  Upon  these  facts  it  was  held  that  the 
building  was  "vacant  and  unoccupied"  within  the 
meaning  of  the  policy.  Huher  v.  Manchester  Fire  As- 
surance  Co.,  36  N.  Y.  Supp.  873,  92  riun.  223.  In  Penn- 
sylvania it  was  held  that  where  a  tenant  of  a  building 
abandoned  it  August  4,  and  it  remained  unoccupied 
until  September  11,  following,  and  one  of  the  doors 
was  left  unlocked,  and  could  be  pushed  open  from 
without,  a  fire  policy  on  the  building  was  void  under 
a  condition  therein  that  it  should  be  void  if  it  should 
become  vacant  or  unoccupied,  or  if  the  risk  should  be 
increased  by  any  means  whatever.  Mooney  v.  Glens 
Falls  Ins.  Co.,  4  Pa.  Dist.  B.  639. 

A  very  instructive  case  is  Moore  v.  Phoenix  Ins.  Co.. 
64  N.  H.  140,  10  Am.  St.  384,  6  Atl.  27,  as  to  what  is 
meant  by  the  terms  "vacant"  and  "unoccupied." 
From  the  authorities  and  the  etymological  meaning 
of  the  words,  we  feel  fully  justified  in  saying  that  the 
words  "vacant"  and  "unoccupied,"  when  used  in  a 
policy  of  insurance  in  connection  with  the  idea  that 
the  insurer  was  stipulating  against  an  increase  in  the 
risk  from  the  absence  of  persons  from  the  premises 
insured,  must  be  regarded  as  interchangeable  and 
equivalent  in  meaning;  that  when  no  one  lives  in  the 
house  it  is  both  vacant  and  unoccupied,  though  it 
may  contain  articles  of  furniture  which  the  last  occu- 
pant failed  to  remove. 

In  Paine  v.  Agricultural  Ins.  Co.,  5  (N.  Y.)  Thomp.  & 
O.  619,  it  was  said:  "Occupation  of  a  dwelling  house 
is  living  in  it."  The  supreme  court  of  Illinois  said: 
"A  fair  and  reasonable  construction  of  the  language, 
'vacant  and  unoccupied/  is  that  it  should  be  without 
an  occupant — without  any  person  living  in  it." 
American  Ins.  Co.  v.  Padfield.  78  111.  169.  In  Massa- 
chusetts the  supreme  court,  speaking  of  a  dwelling 
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house  and  barn,  by  Colt,  J.,  said:  "Occupancy  as  ap- 
plied to  such  buildings  implies  an  actual  use  as  a 
dwelling  place,  and  such  use  of  the  barn  as  is  ordinarily 
incident  to  a  barn  belonging  to  an  occupied  house,  or 
something  more  than  a  use  of  it  for  mere  storage.  The 
insurer  has  a  right  by  the  terms  of  the  policy,  to  the 
care  and  supervision  which  is  involved  in  such  an 
occupancy."  Edward  v.  Builder^s,  etc..  Fire  Ins.  Co.j 
112  Mass.  422,  17  Am.  Rep.  117.  In  Sleeper  v.  Insur- 
anoe  Co.,  56  N.  H.  401,  the  court  said:  "It  is  apparent 
the  insurers  intended  to  guard  against  the  increased 
risk  which  inevitably  affects  buildings  where  no  one 
is  living  or  carrying  on  any  business.  An  unoccupied 
building  invites  a  shelter  to  wanderers  and  evil  dis- 
posed persons.  No  one  interested  is  present  to  watch 
or  care  for  the  property,  or  seasonably  to  extinguish 
the  flames  in  case  of  fire;  and  for  various  reasons  that 
might  be  enumerated,  an.  unoccupied  building  is  more 
exposed  to  destruction,  to  say  nothing  of  the  induce- 
ment a  dishonest  owner  would  have  to  turn  it,  if  un- 
profitable, into  money,  when  insured,  by  becoming  a 
party  to  its  destruction  by  fire.  If,  then,  the  motive 
is  to  have  some  one  present,  occupying  and  dwelling 
in  the  buildings,  and  interested  to  preserve  the  roof 
that  shelters  his  family  or  holds  his  household  goods, 
that  object  would  plainly  be  defeated  by  holding  that 
he  and  his  family  may  depart  with  all  their  posses- 
sions save  perhaps  a  few  articles  not  needed  for  pres- 
ent use,  and  still  the  premises  be  considered  occupied. 
*  *  *  I  cannot  say  that  I  have  any  doubt  that' 
these  buildings  were  vacant  at  the  time  they  were 
burned,  in  the  sense  in  which  that  term  was  used  in 
the  policy."  As  to  what  the  terms  "vacant"  and 
"unoccupied"  mean,  when  used  in  a  policy  of  in- 
surance, with  reference  to  a  dwelling  house,  we 
cite  in  addition  to  the  above,  the  following  cases: 
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North  American  Fire  Ins.  Co.  v.  Zaenger^  63  111.  464; 
American  Ins.  Co.  v.  Padfield^  supra;  Phoenix 
Ins.  Co.  V.  Tucker^  92  111.  64;  Fitzgerald  v.  Connecti- 
cut Fire  Ins.  Co.,  64  Wis.  463,  25  N.  W.  785;  Cooky. 
Continental  Ins.  Co.,  70  Mo.  610;  Herrmany.  Adriatic 
Fire  Ins.  Co.,  85  N.  Y.  162,  39  Am.  Rep.  644;  Stupet- 
ski  y.  Trans-Atlantic  Fire  Ins.  Co.,  43  Mich.  373, 
88  Am.  Rep.  195;  Imperial  Fire  Ins.  Co.  v.  Kieman, 
83  Ky.  468;  Sonnebom  v.  Insurance  Co.,  44  N.  J.  L. 
220,  43  Am.  Rep.  365. 

In  Corrigan  v.  Connecticut  Fire  Ins.  Co.,  122  Mass. 
298,  it  was  held  that  a  dwelling  house  was  "vacant 
and  unoccupied,"  where  the  former  occupant  had 
moved  with  his  family  into  another  house,  where  they 
slept  and  took  their  meals,  though  they  had  left  some 
of  their  furniture  in  the  house,  but  had  not  surren- 
dered the  key.  Ilerrman  v.  Adriatic  Fire  Ins.  Co., 
supra,  is  a  very  instructive  case. 

There  the  insurance  company  issued  to  Herman 
a  policy  of  insurance  upon  the  buildings  upon  his 
farm  and  the  furniture  in  his  dwelling.  These  build- 
ings consisted  of  a  dwelling  house  used  by  the  in- 
sured as  a  summer  residence;  buildings  appurtenant 
thereto, — ^a  frame  wash  and  wood  house,  kitchen 
and  privy,  about  forty  feet  in  the  rear  of  the 
dwelling, — a  barn  and  sheds  attached;  a  carriage 
house;  another  frame  dwelling  in  which  the  person  in 
charge  of  the  farm  lived.  The  different  items  of  prop- 
erty were  separately  stated,  with  the  amount  of  in- 
surance on  each.  The  policy  contained  a  condition 
declaring  it  void  in  case  the  premises  described  should 
become  and  remain  vacant  and  unoccupied  for  more 
than  thirty  days,  without  notice  and  consent  of  the 
company  in  writing.  The  insured  was  living  in  the 
dwelling  house  when  the  policy  was  issued;  he  left 
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the  place  in  November,  leaving  the  dwelling  fur- 
nished and  in  charge  of  his  farmer  who  occupied 
the  farm  house,  and  members  of  whose  family  visited 
and  aired  the  house  once  a  week;  the  insured  and  his 
wife  also  visited  the  dwelling  once  a  fortnight.  In 
April  following,  the  dwelling  and  some  of  the 
out-houses  appurtenant  thereto  were  destroyed  by 
fire.  Upon  these  facts  it  was  held  by  Folger,  C.  J., 
speaking  for  the  court,  that  the  dwelling  house  waF 
not  occupied  within  the  meaning  of  the  policy,  and 
that  the  plaintiff  could  not  recover.  The  learned 
judge  said:  "The  fortnightly  visits  of  the  plaintiff 
and  his  wife  to  it  were  not  the  occupation  that  is 
meant  when  a  dwelling  house  is  spoken  of.  The 
weekly  tours  of  inspection  of  the  farmer  and  members 
of  his  family  living  on  the  grounds,  and  his  super- 
vision of  it  from  his  own  house,  were  more  useful,  but 
they  fell  short  of  being  occupation  of  it.  The  term 
"unoccupied,"  used  in  the  policy,  is  entitled  to  a  sense 
adapted  to  the  occasion  of  its  use,  and  the  subject- 
matter  to  which  it  is  applied.  It  does  not  need  that 
we  should  go  into  a  discussion  of  the  good  reasons  for 
exacting  the  condition  on  taking  a  risk  upon  a  dwell- 
ing house.  It  is  enough  that  the  parties  have  come 
into  that  covenant.  It  is  to  have  a  meaning  fitted  to 
the  circumstances  in  which  it  was  made  and  to  the 
subject  to  which  it  related.  We  have  already  said 
enough  to  show  our  opinion  that,  for  a  dwelling  house 
to  be  in  a  state  of  occupation,  there  must  be  in  it  the 
presence  of  human  beings  as  at  their  customary  place 
of  abode,  not  absolutely  and  uninterruptedly  contin- 
uous, but  that  must  be  the  place  of  usual  return  and 
habitual  stoppage." 

In  that  case  the  out-buildings,  wash  and  wood 
house,  privy,  etc.,  were  burned.  As  to  them  the  court 
Baid:  "Now,  these  out-buildings  were  appurtenant  to 


NOVEMBER  TERM,  1897— Vol.   19.         193 

The  Home  Insurance  Company  of  New  York  v.  Boyd. 

the  dwelling  house;' the  use  of  them  was  concurrent 
with  the  use  of  the  dwelling  house;  they  were  parts  of 
one  domestic  establishment,  and  separated  but  forty 
feet  from  the  main  building.  It  is  too  plain  for 
denial,  save  as  a  denier  resort^  that  the  occupancy  of 
them,  in  habitual,  continuous  use  for  the  purposes  for 
which  they  were  built  and  to  which  they  were  put, 
began  when  that  o|  the  dwelling  house  began,  and 
ended  when  that  ended/' 

An  owner  of  a  dwelling  house  in  Iowa  insured  it, 
and  at  the  time  of  the  issuing  of  the  policy,  it  was 
occupied  by  a  tenant.  He  afterwards  exchanged  the 
property  and  requested  the  tenant  to  move  into  the 
house  obtained  by  the  exchange,  which  he  did.  He 
moved  in  the  evening,  leaving  some  articles  of  furni- 
ture, etc.,  in  the  house,  and  at  midnight,  the  same 
night,  the  house  was  burned.  The  policy  provided 
that  if  the  house  should  become  vacant,  or  unoccu- 
pied, the  policy  should  be  void.  Upon  these  facts  be- 
ing established,  it  was  held  that  the  house  was  vacant 
and  unoccupied,  within  the  meaning  of  the  policy,  and 
that  the  insured  could  not  recover.  Snyder  v.  Fire- 
man's Fund  Ins.  Co.^  78  Iowa  146,  42  N.  W.  630.  The 
Coniinenial  Ins.  Go.  v.  Kyle,  124  Ind.  132,  19  Am.  St. 
77,  is  a  case  strongly  in  point.  The  opinion  is  an 
exhaustive  one,  and  many  authorities  are  collected 
and  cited.  In  that  case  the  policy  was  conditioned  to 
be  void  if  the  house  should  become  "vacant  or  unoccu- 
pied," and  was  when  the  policy  was  issued,  used  as  a 
dwelling  by  a  tenant.  The  tenant  moved  out,  and 
the  parties  to  whom  the  owner  had  previously  rented 
it,  made  certain  repairs  on  the  premises,  intending  to 
move  into  the  house  on  the  1st  day  of  April.  On 
March  30,  the  prospective  tenants  put  some  hay  into 
the  loft  of  a  stable  on  the  premises  and  buried  some 
Vol.  19—13 


104        APPELLATE  COURT  OP  INDIANA, 

The  Home  Insurance  Company  of  New  York  t?.  Boyd. 

potatoes  on  the  lot  near  the  house.  There  was  noth- 
ing left  in  the  building  but  some  planes  which  had 
been  used  by  the  carpenters.  It  was  held  that  the 
house  was  vacant  within  the  meaning  of  the  condition 
of  the  policy,  and  that  it  was  void. 

Many  other  authorities  might  be  cited,  but  we  do 
not  see  any  necessity  for  extending  this  opinion  for 
that  purpose.  The  facts  in  the  case  before  us,  as 
shown  by  the  evidence  and  special  verdict, .  present 
even  a  stronger  case  than  any  of  those  cited.  Here 
Pierson  had  moved  out  a  week  before  the  fire,  and 
before  he  moved  Cox  stored  his  goods  in  the  west 
kitchen;  went  to  Indianapolis,  and  returned,  went  to 
the  house  to  black  his  boots;  his  wearing  apparel 
had  been  removed  long  before;  he  ate  and  slept  at  an- 
other place;  had  no  intention  of  returning  to  the  house 
to  live,  and  was  ready  at  any  time,  upon  notice  to 
move  his  goods,  and  on  the  very  night  of  the  fire  he 
went  to  Indianapolis  and  did  not  even  leave  any  one 
to  look  after  the  property. 

The  policy  provided  that  if  the  house  "be  or  become 
vacant,  unoccupied  or  uninhabited,'^  it  should  be  Toid. 
It  certainly  cannot  be  urged  with  any  degree  of  reason 
that  the  building  was,  under  the  facts,  inhabited. 
The  provision  of  the  policy  under  consideration  is 
plain  and  easily  understood.  As  was  said  in  Conti- 
nental Ins.  Co.  V.  Kyle,  supra,  "Policies  of  insurance, 
like  all  other  contracts,  are  to  be  construed  with  ref- 
erence to  the  intention  of  the  parties,  to  be  ascertained 
from  the  terms  and  conditions  placed  therein."  It  is 
plain  therefore  that  the  appellant  intended  to  pro- 
vide against,  the  increased  risk,  by  the  property  be- 
coming "vacant,  unoccupied,  and  uninhabited,^'  which 
it  had  a  right  to  do,  and  in  construing  this  condition 
we  must  look  to  the  subject-matter  of  the  contract. 
See  Continental  Ins.  Co.  v.  Kyle,  supra,  and  cases  there 
cited. 
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Under  the  terms*  of  the  policy  and  the  facts  found, 
the  property  insured  was  "vacant,  unoccupied,  and 
uninhabited,"  within  the  meaning  of  the  conditions 
of  the  contract,  and  hence  there  was  no  liability.  The 
judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellant's  motion  for  judgment  on  the 
special  verdict. 

Black,  J.^  took  no  part  in  the  decision  of  this  case. 


Rhodes  et  al.  v.  Webb-Jameson  Company  et  al. 

[No.  2,844.    Filed  January  28,  1898.] 

MscHANic's  Lien.  —  Foreclosure.  —  Demand.  —  Complaint.  —  A  com- 
plaint in  an  action  to  foreclose  a  mechanic's  lien  need  not  allege  a 
demand  for  the  x>a7ment  of  the  debt.    p.  196. 

Same. — Notice. — Account. — A  notice  of  intention  to  hold  a  mechanic's 
lien  for  labor  performed  and  material  furnished  in  the  construc- 
tion of  a  house  need  not  state  the  nature  or  kind  of  labor,  nor  con- 
tain an  itemized  statement  of  the  account,  but  is  sufficient  if  it 
state  the  specific  amoimt  for  which  the  lien  is  claimed,  pp.  196, 191. 

Sake. —  Character  of  Work. — Notice. —  A  mechanic's  lien  may  be 
held  under  section  7255,  Bums'  R.  S.  1894,  for  raising  a  house  and 
repairing  the  roof,  putting  in  brick- work  and  fixing  a  grate,  under 
a  notice  of  intention  "for  work  and  labor  done  and  material  fur- 
nished, *  *  *  and  for  the  erection  and  construction  of  said 
building."    p.  197. 

Same. — Note  Given  for  Debt. — A  mechanic's  lien  is  not  forfeited  by 
the  fact  that  a  promissory  note  was  given  and  accepted  for  the 
debt,  with  the  understanding  that  if  it  was  not  paid  the  right  to 
take  a  lien  on  the  property  was  reserved,  where  it  is  not  shown 
that  the  note  given  was  governed  by  the  law  merchant,  pp.  197-199. 

Ftowl  the  Marion  Superior  Court.     Afftrmed. 
Elmer  E.  Stevenson^  for  appellants. 
H.  J.  Milligan^  for  appellees. 

(jOmstock,  J. — Action  to  foreclose  a  mechanic's  lien 
brought  by  appellee  company  against  appellants  and 
appellee  Hamlyn.  There  was  a  finding  and  a  decree 
in  favor  of  appellee,  the  Webb-Jameson  Company. 
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The  errors  asBigned  are  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action 
against  appellants,  and  that  the  court  erred  in  over- 
ruling appellants'  motion  for  a  new  trial.  Appellee 
Hamlyn,  the  owner  of  the  property  described  in  the 
complaint,  on  which  the  work  was  done  and  materials 
furnished,  employed  the  said  Webb-Jameson  Com- 
pany to  perform  said  work.  After  the  notice  of  in- 
tention to  hold  a  lien  was  filed,  which  was  done  within 
the  statutory  time,  the  property  was  sold  and  con- 
veyed by  said  Hamlyn  to  appellant  William  A. 
Erodes,  husband  of  Mary  A.  Rhodes.  Judgment  was 
rendered  for  the  foreclosure  of  the  lien,  and  the  case 
Was  continued  as  to  Hamlyn,  he  not  having  been 
served  with  process.  The  sufficiency  of  the  complaint 
is  here  first  questioned.  The  only  objection  pointed 
out  is,  that  it  does  not  allege  that  any  demand  was 
ever  made  for  payment  of  appellees'  claim.  Such  de- 
mand was  not  necessary.  Olvey  v.  Jackson,  106  Ind. 
286;  Rend  v.  Boord,  75  Ind.  307;  School  Town  of 
Princeton  v.  Oebhart,  61  Ind.  187;  Warden  v.  NolaUy 
10  Ind.  App.  834;  Quimby  v.  Lyon,  63  Cal.  394. 

Three  reasons  are  given  for  a  new  trial.  The  first 
is,  that  the  assessment  of  the  amount  of  recovery  is  too. 
large.  The  amount  allowed  was  the  agreed  price,  and 
the  value,  as  shown  by  the  evidence,  of  the  labor  per- 
formed and  materials  furnished,  without  interest* 
This  reason  is  without  support.  The  second  reason  is^ 
that  the  decision  is  not  sustained  by  sufficient  evi- 
dence. The  third  is,  that  the  decision  is  contrarv  to 
law.  These  reasons  will  be  considered  together.  The 
appellant  contends  that  the  notice  of  intention  to  hold 
a  lien  is  insufficient  in  that  it  does  not  state  the  nature 
and  kind  of  labor  and  materials.  The  notice  contains 
a  statement  of  the  specific  amount  for  which  the  lien, 
was  claimed,  and  that  it  was  for  labor  performed  and 
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materials  furniBhed  at  the  instance  and  request  of 
Hamlyn.  It  was  not  necessary  that  there  should  have 
been  an  itemized  statement  of  the  account.  iVee/ey  v. 
Searight,  113  Ind.  316;  Clark  v.  Huey,  12  Ind.  App. 
224;  Cohum  v.  Stephens,  137  Ind.  683,  45  Am.  St.  218; 
SimondsY.  Buford,  18  Ind.  176. 

Notice  of  intention  was  given  to  hold  a  lien  "for 
work  and  I^bor  done  and  mjiterial  furnished'  ♦  ♦  ♦ 
and  for  the  erection  and  construction  of  the  said  build- 
ing." Appellants'  counsel  claims  that  there  was  no 
erection  and  construction  of  the  building,  and  that  the 
work  done  could  not  be  considered  an  erection  or  con- 
struction. Section  7255,  Burns'  R.  S.  1894,  under 
which  appellant  sought  to  enforce  its  lien,  reads  as 
follows:  "That  contractors  ♦  ♦  ♦  and  all  per- 
sons performing  labor  or  furnishing  material  or  ma- 
chinery for  the  erecting,  altering,  repairing  or  remov- 
ing any  house,  ♦  ♦  ♦  may  have  a  lien,  etc."  The 
evidence  shows  that  the  work  done  consisted  in  rais- 
ing a  house,  putting  in  brick-work,  fixing  a  grate, 
labor,  and  repair  of  the  roof.  The  work  done  is  cleariy 
within  the  statute.  Appellants'  counsel  bases  his 
chief  claim  for  a  reversal  of  the  judgment  upon  the 
fact  that  a  promissory  note  was  accepted  for  the  pay- 
ment, and  sold,  and  that  the  lien  was  thereby  for- 
feited. 

In  the  well  considered  case  of  Smith  v.  Beftger.  68 
Ind.  254,  34  Am.  Rep.  256,  the  court  held,  after  a 
lengthy  review  of  conflicting  decisions:  "That  taking 
a  promissory  note  not  governed  by  the  law  merchant, 
by  the  creditor  from  his  debtor,  for  an  existing  debt, 
is  not  a  payment  of  the  debt,  unless  it  is  so  agreed  to 
be  by  the  parties,  and  the  onus  of  proving  such  agree- 
ment would  lie  upon  the  debtor. 

"2.  That  the  taking  of  a  bill  of  exchange  or  a 
promissory  note  governed  by  the  law  merchant,  by  the 
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creditor  from  his  debtor  for  an  existing  debt,  is  a 
payment  of  the  debt,  unless  it  is  otherwise  agreed  by 
the  parties,  and  the  onus  of  proving  such  agreement 
would  lie  upon  the  creditor."  This  case  is  cited  and 
approved.  Hotilden  v.  Mclntire^  119  Ind.  582,  12  Am. 
St.  453;  Teal  v.  Spdnglery  72  Ind.  384;  McLSon  v.  Doug- 
las^ 6  Ind.  App.  661. 

In  Alford  v.  Baker,  53  Ind.  279,  it  is  held  that  the 
giving  of  a  promissory  note  governed  by  the  law 
merchant  for  a  preexisting  indebtedness  of  the  maker 
to  the  payee,  will  discharge  the  debt  unless  it  is 
shown  that  the  parties  did  not  intend  it  to  have  that 
effect;  but  the  giving  of  a  promissory  note  not  gov- 
erned by  the  law  merchant  for  ^  such  debt,  does  not 
operate  as  a  payment  thereof  (inless  it  be  expressly 
stipulated  between  the  parties.  This  case  is  followed 
in  Hill  V.  Sleeper,  58  Ind.  221,  and  Bristol,  etc.,  Mfg.  Co. 
V.  Probasco,  64  Ind.  406.  Only  notes  payable  to  order 
or  bearer  in  a  bank  in  this  State  are  governed  by  the 
law  merchant.  The  evidence  in  this  case  does  not 
show  that  the  note  received  was  payable  in  a  bank  in 
this  State.  The  only  evidence  on  the  subject  was 
that  a  note  was  taken  for  the  amount,  whether  it  was 
payable  to  order  or  to  bearer,  or  at  any  bank  does  not 
appear,  and  that  it  was  received  with  the  understand- 
ing that  if  it  was  not  paid  the  right  to  take  a  lien  upon 
the  property  was  reserved.  The  note  was  not  paid 
and  was  taken  up  by  the  appellee  company  and  notice 
of  intention  to  hold  a  lien  subsequently  filed. 

It  appears  further  from  the  evidence  that  said  note 
was  owned  by  and  in  the  custody  of  the  appellee  cor- 
poration in  court  at  the  time  of  the  trial.  Appellants 
did  not  ask  that  it  be  produced  or  canceled.  The 
cause  as  to  the  maker  of  the  notei  Hamlyn,  was  con- 
tinued for  process.  The  cases  of  Scott  v.  Ward,  4 
Greene  (la.)  112,  and  Clement  v.  Netclin,  78  111.  427, 
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dted  by  appellant's  counsel,  in  which  notes  had  been 
taken  and  transferred  to  third  parties,  are  not  there- 
fore in  point.  We  find  no  error  for  which  the  judg- 
ment should  be  reversed.     The  judgment  is  affirmed. 


Larned  et  al.,  Executors,  v.  Maloney. 

[No.  2,384.    Filed  February  1,  1898.] 

Bonds. — Execution  and  Delivery. — Date, — Where  a  contract  is  made 
dependent  upon  the  contractor  filing  a  bond  upon  a  certain  date, 
and  such  bond  was  executed  and  delivered  within  the  time  stipu- 
lated in  the  contract,  the  fact  that  the  bond  was  dated  two  days 
later  than  the  stipulated  time  would  not  invalidate  the  contract. 
pp.  199-SOl. 

Practice. — Harmless  Error, — No  error  was  committed  in  sustaining 
a  demurrer  to  an  answer  where  the  facts  pleaded  therein  were 
admissible  under  the  general  denial  pleaded,    p.  201. 

MunicipaIj  Corporations. —  Improvements. —  Assessment  Liens. — A 
property  owner  cannot  object  to  assessments  made  for  the  con- 
struction of  a  sewer  on  account  of  the  failure  of  the  contractor 
to  file  a  bond  as  provided  in  the  contract  with  the  city.  pp.  SOI,  £OfS. 

From  the  Lake  Circuit  Court.     Affirmed. 

C.  R.  Collins  and  J.  B.  Collins^  for  appellants. 
Peter   Crumpacker,    W.  B.   Reading  and  Olds  & 
Oriffinj  for  appellee. 

Henley,  J. — ^Appellee  was  employed  by  the  city  of 
Hammond  to  construct  and  build  a  certain  brick 
sewer  in  said  city.  The  contract  of  employment  is 
long  and  embraces  every  detail  of  the  work  to  be  done. 
That  paragraph  or  part  of  the  contract  which  is  dis- 
cussed by  the  parties  to  this  appeal  is  as  follows: 
"And  it  is  further  provided  hereby,  and  understood, 
that  said  second  party  shall  execute  his  bond  payable 
to  said  city  in  the  sum  of  five  thousand  dollars,  with 
sureties  satisfactory  to  and  to  be  approved  by  said 
common  council  which  bond  shall  be  conditioned  for 
the  faithful  performance  and  complete  carrying  out 
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of  this  contract  in  every  particular  and  contemplating 
all  the  provisions  and  conditions,  exigencies,  and  con- 
tingencies hereof,  which  bond  shall  refer  to  this  con- 
tract and  its  provisions,  and  this  contract  shall  not 
be  in  force  and  operative  until  the  said  bond  is  filed 
with  the  clerk  of  said  city  and  approved  by  the  said 
common  council  and  if  such  bond  is  not  filed  on  or 
before  7  o'clock  p.  m.  on  the  lOth  day  of  October,  1894, 
the  contract  shall  be  utterly  void,  and  said  party. of 
the  second  part  shall  have  no  right  hereunder  or 
under  his  bid  for  the  construction  of  said  improve-, 
ment."  That  every  step  taken  by  the  common  coun- 
cil for  the  city  of  Hammond  looking  toward  the  con- 
struction of  the  sewer  was  in  all  respects  legal,  is  not 
questioned,  and  the  city  of  Hammond  is  not  here  com- 
plaining of  any  failure  of  appellee  to  perform  his  con- 
tract. It  is  an  undisputed  fact  that  appellee  did 
build  the  sewer  under  the  contract  and  that  the  work 
was  without  objection  accepted  by  the  city.  Appel- 
lants are  parties  against  whom  benefits  are  assessed 
for  the  construction  of  the  sewer,  and  were  proceeded 
against  by  the  appellee,  the  contractor,  under  section 
4298,  Burns^  R.  S.  1894.  Under  this  section  of  the 
statute  the  proceedings  of  the  common  council  became 
the  complaint  of  the  appellee  in  the  circuit  court. 
Appellants  answered  the  complaint  in  two  para- 
graphs, the  first  a  general  denial,  the  second  was  in 
the  following  words:  "And  for  a  second  and  further 
paragraph  of  answer  says,  that  the  plaintiff  never  car- 
ried  out  his  part  of  the  alleged  contract  between 
plaintiff  and  the  city  of  Hammond  in  this  that  the 
plaintiff  never  filed  any  bond  as  conditioned  in  said 
alleged  contract  and  that  the  said  contract  is  null  and 
void." 

A  demurrer  was  sustained  to  the  second  paragraph 
above  set  out.     There  was  a  trial  and  finding  in  favor 
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of  appellee,  an  order  foreclosing  the  lien  of  the  assess- 
ment against  appellants'  real  estate,  and  an  order  to 
sell  the  same. 

With  due  regard  for  the  views  of  appellants'  learned 
counsel,  we  are  of  the  opinion  that  there  is  no  merit 
in  this  appeal. 

If,  indeed,  it  was  necessary  that  appellee  should 
prove  that  he  had  duly  executed  a  bond  to  the  accept- 
ance of  the  common  council  of  the  city  of  Hammond, 
and  that  all  this  should  be  done  prior  to  a  certain  hour 
of  a  certain  day  in  order  to  maintain  his  action  against 
appellants,  the  objection  could  be  of  no  force  because 
it  is  in  evidence  that  the  bond  of  appellee  was  filed  on 
the  14th  of  October  with  the  clerk  of  the  city  of 
Hammond,  and  was  by  the  common  council  of  said 
city  duly  approved  on  the  15th  of  October,  all  within 
the  time  stipulated  in  the  contract.  The  fact  that  the 
bond  itself  was  dated  on  the  17th  is  not  controlling, 
as  its  execution,  delivery,  and  acceptance  completes 
the  transaction.  If,  as  appellant  argues,  it  was 
necessary  for  appellee  to  prove  these  facts  with 
relation  to  the  execution  of  the  bond,  then  the 
general  denial  filed  by  appellant  put  them  in  issue  and 
there  was  no  evidence  admissible  under  the  second 
paragraph  of  answer  which  was  not  admissible  under 
the  first  paragraph  of  answer.  The  action  of  the 
court  in  sustaining  the  demurrer  to  the  second  para- 
graph of  answer  was  not  available  error,  for  this 
reason  if  for  no  other.  Then  again,  appellants  were 
not  parties  to  the  contract;  the  only  parties  to  the  con- 
tract were  appellee  and  the  city  of  Hammond,  and  if 
it  had  been  a  fact  that  appellee  failed  to  comply  with 
his  contract  in  regard  to  the  bond,  who  but  the  city 
of  Hammond  could  declare  the  contract  forfeited? 
Under  this  statute,  section  4298,  supra,  any  interested 
person  could  enjoin  the  work  being  done,  on  account 
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of  any  irregularities  in  the  procetedings,  but  it  is  ex- 
pressly laid  down  in  said  statute  "That  nothing  herein 
shall  be  so  construed  as  to  prevent  any  person  from 
obtaining  an  injunction  upon  the  proceedings  prior 
to  the  making  of  any  such  improvements." 

The  cases  cited  in  appellants'  brief  are  not  in  point. 
The  principles  of  law  contended  for  by  counsel  for  ap- 
pellants are  sounds  but  are  not  applicable  to  thi^  cause. 
Cases  going  to  show  that  the  city  of  Hammond  could 
have  declared  the  contract  forfeited,  and  that  appellee 
had  no  rights  thereunder  in  case  appellee  failed  to 
comply  with  the  conditions  as  to  the  time  of  the  filing 
of  the  bond,  do  not  tend  to  show  that  a  stranger  to 
the  contract  would  be  entitled  to  the  same  rights 
thereunder.  So  far  as  the  record  shows,  appellants' 
property  was  legally  and  rightfully  assessed;  there 
is  no  complaint  that  the  assessment  is  too  large,  the 
improvement  was  made  and  accepted  by  the  party 
whose  duty  it  was  to  accept  the  same  and  to  the^ac- 
ceptance  of  the  party  to  whom  the  bond  was  given. 
We  are  certain  that  appellants  cannot  now  complain. 
It  is  no  defense  to  an  assessment  that  the  contract  was 
not  performed  strictly  according  to  its  terms.  The  city 
council  is  the  judge  that  decides  whether  or  not  the 
contract  has  been,  in  all  requirements,  fulfilled,  and 
if  the  work  is  by  the  city  council  accepted,  the  prop- 
erty .owner  can,  in  the  absence  of  fraud,  interpose  no 
objection  in  an  action  to  enforce  the  lien  of  the  assess-, 
ment.  We  are  fully  sustained  in  this  position  by  the 
late  case  of  Bozarth  v.  McOUlicuddy^  ante,  26,  and  the 
case  of  Darnell  v.  Keller,  18  Ind.  App.  103.  We  find  no 
error  in  the  record.    Judgment  affirmed. 
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Globe  Accident  Insurance  Company  v.  Reid. 

[No.  2,278.    FUed  Oct.  18, 1897.    Modified  on  rehearing,  Feb.  1,  1808.] 

Appeal  AND  Ebbor. — Complaint. — Defavlt.-— Sufficiency  When  Tested 
for  First  Time  on  Appeal, — In  an  appeal  from  a  judginent  by 
default  it  will  not  be  assumed  that  anything  was  proved  beyond 
what  is  shown  in  the  complaint,  and  the  complaint  must  be  suffi- 
cient to  have  withstood  a  demurrer  for  want  of  sufficient  facts  as 
against  an  assignment  on  appeal  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,    p,  Xll. 

Pleadinq. — Exhibit, — Insurance, — Failure  to  Sign  Policy. — An  insur- 
ance policy  filed  as  an  exhibit  in  an  action  thereon  controls  the 
averments  of  the  complaint,  and  where  such  policy  is  not  signed 
the  complaint  is  insufficient  when  tested  for  first  time  on  appeal. 
pp.  211-216. 

Jurisdiction. — Action  Brought  in  Wrong  County. — Waiver. — Under 
the  provision  of  section  846,  Bums'  R.  S.  1894  (848,  Homer's  R.  S. 
1897 ),  objection  to  the  jurisdiction  of  the  court  on  the  ground  that 
the  action  was  brought  in  the  wrong  county  is  waived  if  not  made 
by  answer  or  demurrer,    p.  218. 

Repealed  Statute.— JVacf ice. —Section  796  of  R.  S.  1852,  pertaining 
to  the  rules  of  pleading  and  practice  in  civil  cases  is  repealed  by 
section  1815,  Bums'  R.  S.  1894  (1291,  Homer's  R.  S.  1897),  Evans- 
ville,  etc,  ILR,  Co,  t.  Spellhring,  1  Ind.  App.  167,  overruled,  pp. 
219-222. 

From  the  Delaware  Circuit  Court.     Reversed, 

GaviUj  Coffin  &  DaviSy  for  appellant. 
John  W.  Ryan  and  William  A.   Thompson,  for  ap- 
pellee. 

Black,  J. — An  action  was  brought  against  the  ap- 
pellant on  a  policy  of  insurance  on  the  life  of  John 
A.  Reid,  by  the  appellee,  Margaret  Reid,  his  widow, 
as  beneficiary,  and  judgment  by  default  was  rendered 
against  the  appellant  on  the  23rd  of  September,  1895. 

It  has  been  assigned  as  error  that  the  court,  when 
rendering  judgment,  had  not  jurisdiction  of  appel- 
lant. Another  assignment  is,  that  the  court  erred  in 
overruling  appellant's  motion  to  set  aside  and  hold 
for  naught  the  judgment  and  default,  and  the  sum- 
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mens  and  the  service  and  the  return  thereof.  The 
complaint  alleged  the  appellant  to  be  "a  corporation 
organized  under  and  pursuant  to  the  laws  of  Indiana 
for  the  formation  of  life  and  accident  insurance."  The 
policy  sued  on  as  shown  by  the  copy  thereof  filed  with 
the  complaint  as  an  exhibit  was  a  policy  of  the  "Globe 
Accident  Insurance  Ck)mpany,  Indianapolis,  Indiana," 
and  in  the  body  thereof  there  was  mention  of  the  home 
oflBce  at  Indianapolis.  The  residence  of  the  parties 
or  the  place  where  the  contract  was  made  was  not 
otherwise  shown  by  the  complaint.  The  summons, 
dated  September  12th,  1895,  and  made  returnable  on 
the  23rd  day  of  the  same  month,  the  nineteenth 
day  of  the  then  present  term,  and  also  the  sher- 
iflE's  return  thereon,  are  set  forth  in  the  tran- 
script before  us,  the  return  showing  that  the  sum- 
mons came  to  hand  on  the  day  of  its  date,  and 
that  the  sheriff  served  the  writ  "on  the  within 
named  defendant  Globe  Accident  Insurance  Com- 
pany, by  reading  the  same  to  and  in  the  hearing 
of  Marshall  C.  Culver,  agent  of  said  company,  and  by 
giving  him  a  true  copy  of  this  writ,  he  being  the  high- 
est  and  only  officer  of  said  company  found  in  my  baili- 
wick. Dated  September  12,  1895."  It  is  shown  by  a 
bill  of  exceptions  that  on  the  26th  day  of  September, 
1895,  the  appellant  filed  its  motion  to  set  aside  and 
hold  for  naught  the  judgment  and  default  and  the 
summons  and  the  service  and  return  thereof,  the 
grounds  stated  in  the  motion  being  that  the  appellant 
is  a  domestic  corporation  organized  under  and  pur- 
suant to  the  laws  of  this  State  providing  for  the  incor- 
poration of  insurance  companies;  that  the  appellant's 
residence  and  only  office  at  the  commencement  of  the 
action  and  all  the  time  are  and  have  been  in  the  citv 
of  Indianapolis,  in  Marion  county,  in  this  State;  that 
the  appellant  had  not  then,  and  at  the  commencement 
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of  this  action  had  not,  any  oflBice  or  domicile  in  the 
county  of  Delaware,  in  this  State;  "that  this  action 
is  not  connected  with  and  does  not  grow  out  of  the 
business  of  any  office  or  agency  of  defendant  in  said 
county  of  Delaware;  that  there  has  been  no  service 
of  process  in  this  action  on  any  officer,  director,  or 
stockholder  of  defendant,  or  on  any  person  on  whom 
process  against  the  defendant  lawfully  could  be 
served;  that  there  has  been  no  appearance  or  waiver 
of  process  in  this  action  as  shown  by  the  record. 
Wherefore,  defendant  says  this  court  had  not  juris- 
diction of  defendant  when  said  judgment  was  ren- 
dered." In  support  of  this  motion  the  appellant  filed 
the  affidavits  of  Charles  W.  Oaks  and  Marshall  C. 
Culver.  The  former  swore  that  he  was  the  secretary 
and  manager  of  the  appellant;  that  it  was  a  corpora- 
tion organized  under  and  in  accordance  with  the  laws 
of  the  State  of  Indiana  providing  for  the  incorpora- 
tion of  insurance  companies;  that  the  residence  and 
office  of  said  compaily  were  in  Indianapolis,  Indiana, 
and  that  it  had  no  other  office,  and  at  the  time  of  the 
commencement  of  this  action  had  no  other  office  for 
the  transaction  of  its  business,  except  the  office  lo- 
cated at  Indianapolis.  Marshall  C.  Culver,  in  his 
affidavit,  said  that  the  action  "did  not  and  does  not 
grow  out  of,  and  is  not  and  was  not  connected  with 
the  business  of  any  office  or  agency  of  said  company 
located  in  the  county  of  Delaware  in  the  State  of 
Indiana;  that  the  alleged  issue  of  said  policy  and  the 
alleged  death  of  said  John  A.  Reid  are  not  matters 
growing  out  of  or  connected  with  the  business  of  any 
office  of  said  company  located  in  said  county  of  Dela- 
ware.'^  It  was  not  sought  to  contradict  the  statement  . 
in  the  return  that  the  person  on  whom  it  showed 
service  was  the  appellant's  agent  in  Delaware  county, 
whatever  might  have  been  the  effect  of  such  an  at- 
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tempted  contradiction.  Where  some  other  provision 
is  not  made  by  statute,  that  of  section  314,  Burns'  R. 
S.  1894,  for  the  commencement  of  the  action  in  the 
county  where  the  defendants  or  one  of  them  has  his 
fisual  place  of  residence  applies.  The  appellant  bases 
its  objection  to  the  service  of  the  summons  upon  sec- 
tion 310,  Burns'  R.  S.  1894  (309,  Horner's  R.  8.  1897), 
which  provides:  "When  a  corporation,  company,  or 
individual  has  an  oflBce  or  agency  in  any  county  for 
the  transaction  of  business,  any  action  growing  out  of, 
or  connected  with,  the  business  of  such  office  may  be 
brought  in  the  county  where  the  office  or  agency  is 
located,  at  the  option  of  the  plaintiff,  as  though  the 
principal  resided  therein;  and  service  upon  any  agenf 
or  clerk  employed  in  the  office  or  agency  shall  be 
sufficient  service  upon  the  principal;  or  process  may 
be  sent  to  any  county,  and  served  upon  the  principal," 
Our  attention  is  called,  on  behalf  of  the  appellee,  to 
section  796  of  the  civil  code  of  1862,  2  R.  S.  1852,  p. 
222,  2  Davis'  R.  S.  1876,  p.  313,  concerning  which  this 
court,  in  Evansville,  etc,  /?.  jB.  Co.  v.  Spellbring,  1  Ind. 
App,  167,  held,  that  although  it  was  omitted  from  the 
revision  of  1881,  it  has  never  been  repealed  and  is  still 
in  full  force.  It  provides:  "Any  action  against  a 
coi-poration  may  be  brought  in  any  county,  where  the 
corporation  has  an  office  for  the  transaction  of  busi- 
ness, or  any  person  resides  upon  whom  process  may 
be  served  against  such  corporation,  unless  otherwise 
provided  in  this  act." 

Reference  has  also  been  made  in  argument  for  the 
appellee  to  the  provisions  of  section  318,  Bums'  R.  S. 
1894,  being  section  57  of  the  code  of  1881,  as  amended 
in  1893,  relating  solely  to  service  of  process  on  cor- 
porations, that  "the  process  against  either  a  domestic 
or  foreign  corporation  may  be  served  on  the  president, 
presiding  officer,  chairman  of  the  board  of  trustees,  or 
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other  chief  officer  (or  if  its  chief  officer  is  not  found  in 
the  county,  then  upon  its  cashier,  treasurer,  director, 
secretary,  clerk,  general  or  special  agent),  etc." 

In  the  corresponding  section  of  the  code  of  1862, 
being  section  36  thereof,  2  K.  S.  1852,  p.  35,  2  Davis' 
R.  S.  1876,  p.  48,  the  statute  provided  for  service 
of  process  against  a  corporation,  and  not  as  in  the 
code  of  1881  against  "either  a  domestic  or  foreign  cor- 
poration/' 

In  Rauber  v.  Whitnej/j  125  Ind.  216,  where  the  action 
was  against  nonresidents  of  this  State  who  had  a 
store  in  the  county  wherein  the  action  was  brought, 
and  the  cause  of  action  grew  out  of,  and  was  con- 
nected with  the  business  of  the  defendants  in  that 
county,  and  process  was  served  on  the  agent  of  the 
defendants  in  that  county,  in  charge  of  said 
business,  it  was  held  under  section  310  (309), 
supray  that  the  court  had  jurisdiction.  In  Indiana 
Ins.  Co.  V.  Capehearty  108  Ind.  270,  there  was  an 
application  of  the  same  section  in  an  action  against 
a  domestic  corporation.  In  New  Albany,  etc.,  R.  R,  Co, 
V.  Haskelly  11  Ind.  301,  it  was  said  of  section  310,  supra 
(being  section  30  of  the  code  of  1852),  that  it  provides 
simply  that  the  plaintiff  may,  in  a  given  case,  at  his 
option,  sue  in  the  county  where  the  cause  of  action 
arose,  whether  process  can  or  cannot  be  served  in  that 
county;  and  that  its  purpose,  thus  pointed  out,  is  not 
in  conflict  with  the  position  that  the  plaintiff  may,  as 
provided  in  said  section  796,  institute  his  action  in  any 
county  where  the  corporation  "has  an  office  or  an 
agent  upon  whom  process  may  be  served."  In  that 
case  the  action  was  brought  in  La  Porte  county 
against  a  railroad  corporation  of  this  State  having  its 
principal  office  and  place  of  business  in  Floyd  county, 
the  plaintiff's  claim  not  having  grown  out  of,  and  not 
being  connected  with  the  office  or  agency  in  La  Porte 
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county,  the  summons  having  been  served  on  the  de- 
fendant's agent  in  La  Porte  county.  The  Supreme 
Court  having  expressed  the  opinion  that  said  section 
310  did  not  prevent  the  plaintiff  from  proceeding  as 
provided  in  said  section  796,  referred  to  the  statute, 
section  33  of  the  code  of  1852  (section  314,  Burns'  R, 
S.  1894  above  mentioned),  providing:  "In  all  other 
cases,  the  action  shall  be  commenced  in  the  county 
where  the  defendants,  or.  some  one  of  them,  has  his 
usual  place  of  residence ;''  and  the  court  said:  "Even 
if  this  provision  is  at  all  applicable  to  railroad  cor- 
porations, which  is  doubtful,  it  would  not  be  an  unfair 
construction  to  say,  that  such  corporations  may  be 
regarded  as  resident  in  each  county  in  which  they 
have  an  office  or  agency,  or  an  officer  or  agent  upon 
whom  process  may  be  served.  This  exposition  gives 
entire  effect  to  section  796,  above  quoted,  and  ac- 
cords with  at  least  one  adjudicated  case.'  Indiana 
Mutual  Ins.  Co.  v.  Routledge,  7  Ind.  25." 

The  case  to  which  reference  was  thus  made  was  an 
action  against  an  insurance  company  of  this  State 
having  its  principal  office  in  Marion  county.  The  ac- 
tion, being  on  a  policy,  was  brought  in  Vigo  county, 
and  service  of  process  was  had  on  an  agent  of  the 
corporation  residing  and  doing  business  for  it  in  Vigo 
county.  It  was  said  by  the  court,  "As  a  general,  rule, 
actions  against  corporations  may  be  instituted  in  any 
CQunty  where  the  corporation  has  an  office  for  the 
transaction  of  busiAess,  or  any  person  resides  upon 
whom  process  against  such  corporation  may  be 
served."  And  the  court  held  that  the  service  on  the 
agent  of  the  corporation  while  residing  and  doing 
business  for  it  in  Vigo  county  was  strictly  legal,  refer- 
ring to  the  pages  of  the  statutes  of  1852,  on  which  are 
sections  36  and  796  of  the  code  of  1852.  In  State, 
ex  reL,  v.  Whitewater  Valley  Canal  Co,,  8  Ind.  320,  where 
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the  action  was  for  a  mandate  to  compel  a  canal  cor- 
poration to  rebuild  a  bridge  across  a  river,  and  the 
canal  company  had  its  principal  office  and  place  of 
business  in  Fayette  county,  and  the  action  against  the 
corporation  was  brought  in  Dearborn  county,  and  the 
court  below,  being  of  the  opinion  that  the  suit  should 
have  been  commenced  in  Fayette  county,  sustained 
a  motion  to  dismiss;  the  Supreme  Court,  referring  to 
section  796  of  the  code  of  1852,  said:  "As  the  plain- 
tiff failed  in  the  court  below  to  state  the  grounds  upon 
which  he  resisted  the  defendant's  motion,  and  the 
record  being  otherwise  silent  on  the  subject,  we  must 
presume  that  there  were  before  the  court  facts  suf- 
ficient to  justify  its  action  under  the  section  to  which 
we  have  referred/'  EvansvilU-y  etc.y  R.  R.  Co.  v.  Spell- 
hrinffy  supraf  decided  by  this  court,  was  an  action 
brought  in  Clay  county  against  a  domestic  rail- 
road corporation  having  its  general  offices  in  Van- 
derburgh county.  The  action  was  one  to  recover  for 
medical  services,  and  did  not  grow  outof  any  business 
connected  with  any  agency  of  the  corporation  in  Clay 
county,  or  the  office  of  such  agent.  It  was  held,  that 
under  section  796  of  the  code  of  1852,  still  in  force, 
there  being  no  question  that  the  process  was  served 
upon  an  agent  of  the  corporation  in  Clay  county,  the 
court  had  jurisdiction,  the  case  being  said  to  be  analo- 
gous to  New  Albany y  ttc.y  R.  R.  Co.  v.  EasJcell,  supra. 

The  appellant  relies  especially  upon  Aetna  Ins.  Co. 
V.  Black,  80  Ind.  613.  That  was  an  action  brought  in 
Vigo  county  on  a  policy  of  fire  insurance  against  a 
foreign  insurance  company,  having  its  principal  office 
in  another  state.  Process  was  served  on  the  defend- 
ant's agent  in  that  county,  but  the  action  did  not  grow 
out  of,  and  was  not  connected  with,  the  business  of 
any  office  or  agency  in  that  county. 

Vol.  19—14 
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The  court,  referring  to  section  796  of  the  code  of 
1852,  said:  "This  section  does  not  specify  upon  whom 
process  may  be  served.  And,  as  it  is  otherwise  pro- 
vided in  this  act  that  process  can  be  served  upon  an 
agent  only  in  special  cases,  the  right  to  serve  process 
on  an  agent  must  be  limited  to  that  class  of  cases,  as 
specified  in  section  30,  code  of  1852."  It  was  said 
that  there  were  other  provisions  of  the  code  pro- 
viding for  serving  process  on  the  agents  of  railroad 
corporations.  The  provisions  thus  referred  to  were 
not  pointed  out.  But  it  was  said  that  New  Albany, 
etc.y  R.  R.  Co.  V.  Ilaskell,  supra,  was  a  case  of  that  class, 
and  not  applicable.  It  was  held  that  the  court  in 
Vigo  county  could  not  acquire  jurisdiction  of  the  de- 
fendant in  that  action  by  service  of  process  on  the 
local  agent  in  that  county.  It  does  not  appear 
whether  or  not  the  attention  of  the  court  was  directed 
or  given  to  section  36  of  the  code  of  1852,  providing 
how  process  against  a  corporation  might  be  served. 
That  section,  as"  we  have  seen  above,  did  not,  as  does 
the  corresponding  section  57  of  the  code  of  1881, 
expressly  specify  both  domestic  and  foreign  corpora- 
tions. The  action  was  against  a  foreign  corporation, 
and  there  are  other  decisions  of  the  Supreme  Court  in 
cases  against  domestic  corporations,  which,  as  we 
have  shown,  seem  to  uphold  the  action  of  the  court 
below  now  under  review.  In  Memphis,  etc.,  Co.  v. 
Pikey,  142  Ind.  304,  an  action  against  a  foreign  cor- 
poration for  wrongfully  causing  the  death  of  the 
plaintiff's  intestate,  on  the  Ohio  river,  brought  in 
Dearborn  county,  service  of  process  upon  a  wharf- 
master,  agent  of  the  defendant  in  that  county,  for  re- 
ceiving and  discharging  freight,  and  who  made  con- 
tracts there  on  account  of  the  defendant  for  shipment 
and  transportation  of  freight,  and  who  there  received 
money  for  the  defendant  and  transmitted  it  to  the 
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defendant,  the  return  of  the  sheriff  showing  that  there 
was  no  officer  of  the  defendant  in  his  bailiwick,  it  was 
held,  was  sufficient  under  the  statutes  of  this  State,  and 
gave  the  court  jurisdiction  over  the  person  of  the 
defendant,  the  court  quoting  section  316,  R.  S.  1881, 
and  referring  to  the  provision  of  section  312,  R.  S. 
1881,  that  in  cases  of  nonresidents  or  persons  having 
no  permanent  residence  in  the  State,  action  may  be 
commenced  and  process  served  in  any  county  where 
they  may  be  found.  See,  also,  Toledo^  etc.j  R.  W.  Co. 
V.  Owen,  43  Ind.  405;  Supreme  Council,  etc.,  v.  Boyle,  10 
Ind.  A  pp.  301;  Western  Union  Tel.  Co.  v,  Lindley,  62 
Ind.  371.  If  the  service  of  process  in  the  case  at  bar 
cannot  be  regarded  as  sustained  by  the  decision  in 
Attna  Ins.  Co.  v.  Black,  supra,  we  think  it  is  supported 
by  the  later  case  of  Mentphis,  etc.,  Co.  v.  Pikey,  supra. 

It  is.assigned  as  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
This  appeal  being  from  a  judgment  by  default,  we  can 
not  assume  that  anything  was  proved  beyond  what 
is  shown  in  the  complaint,  and  as  against  such  an 
.  assignment,  the  complaint  must  be  sufficient  to  have 
withstood  a  demurrer  for  want  of  sufficient  facts.  Old 
V.  Mohler,  122  Ind.  694.  In  that  case,  the  complaint 
being  founded  upon  a  written  instrument,  the  pleader 
had  failed  to  set  out  the  original  instrument  or  a  copy 
thereof,  a  defect  which  has  often  been  held  to  be  cured 
by  a  verdict  or  finding;  yet  it  was  held  that  because 
of  the  absence  of  the  instrument  the  complaint  did  not 
state  facts  sufficient  to  support  a  judgment  .upon  de- 
fault, when  tested  by  an  appeal.  See,  also,  Blackwell 
V.  Pendergast,  132  Ind.  650;  Cleveland,  etc.,  R.  W.  Co.  v. 
Tyler,  9  Ind.  App.  689. 

The  objection  urged  against  the  complaint  is,  that 
the  policy,  as  shown  by  the  copy  thereof  made  an  ex- 
hibit, is  not  signed  by  the  insurance  company  or  by 
any  person. 
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The  policy  so  set  forth  commences  as  follows: 
"Globe  Accident  Insurance  Company,  Indianapolis, 
Indiana.  ♦  ♦  ♦  insures  John  A.  Reid,"  etc.  And 
the  exhibit  concludes  as  follows: 

"In  Witness  the  Globe  Accident  Insurance 
( L.  8.)     Company  affixes  its  corporate  seal  and  signa- 
ture of  its  President  and  Secretary,  23  Jan- 
uary, 1894." 

Thus  the  policy  appears  to  have  been  sealed,  the  let- 
tering or  device  of  the  seal  not  being  indicated  except 
as  above,  but  the  policy,  as  shown  by  the  complaint, 
was  not  signed.  The  exhibit  must  be  regarded  as 
controlling  the  averments  of  the  pleading.  Something 
has  been  said  in  argument  to  the  effect  that  parol  con- 
tracts of  insurance  may  be  made  when  not  prohibited 
by  the  charter  of  the  insurance  company,  and  that  no 
special  form  of  word6  is  necessary;  but  the  complaint 
before  us  is  so  plainly  founded  upon  the  written  in- 
strument, not  embodied  in  the  pleading,  but  filed  with 
it  as  an  exhibit,  that  no  pretense  to  the  contrary  could 
have  any  plausible  support.  It  is  only  as  the  founda- 
tion of  the  action  that  the  court  can  take  notice  of 
the  exhibit.  Unless  the  policy  has  been  executed  in 
some  valid  manner,  it  cannot  be  regarded  as  a  written 
contract.  By  its  language,  in  prescribing  the  form 
in  which  it  is  to  be  executed,  it  provides  not  only  for 
the  affixing  of  the  corporate  seal,  but  also  for  the  sig- 
nature of  the  president  and  secretary  of  the  corpora- 
tion. It  cannot  be  said  to  have  been  completely 
executed  according  to  its  own  provisions.  At  com- 
mon law,  as  is  well  known,  a  corporation  spoke  only 
by  its  common  seal.  Its  contracts  were  valid  only 
when  its  seal  was  affixed  by  a  duly  authorized  agent, 
and  a  sealing  was  a  sufficient  execution  ot  its  deed 
without  signing.  Where  a  statute  expressly  provides 
that  a  corporation  may  have  and  use  a  common  seal. 
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it  IS  but  declaratory  of  an  incidental  power  which 
a  duly  organized  corporation  possessed  formerly  at 
common  law  and  still  possesses.  But  the  old  com- 
mon law  requirement  of  the  use  of  a  seal  by  a 
corporation  has  been  discarded,  and  where  a  cor- 
poration is  merely  authorized  by  statute  to  have 
and  use  a  common  seal,  it  need  not  use  it  in 
the  execution  of  its  ordinary  contracts.  Unless  its 
charter  or  some  statute  requires  it,  a  corporation  need 
not  use  a  seal  except  where  a  natural  person  would 
be  required  to  use  one;  and  no  peculiar  efficacy  at- 
taches now  to  a  seal  affixed  to  a  contract  merely  be- 
cause  it  is  the  seal  of  a  corporation.  Where  it  is 
used  it  must  be  affixed  by  an  authorized  officer  or 
agent,  but  it  has  no  greater  effect  or  higher  virtue 
ai>on  the  contract  of  the  corporation  than  has  the 
seal  of  a  natural  person  affixed  to  his  contract. 

Our  statute,  section  454,  Burns'  R.  S.  1894  (450, 
Horner's  R.  S.  1897),  provides,  that  "there  shall  be  no 
difference  in  evidence  between  sealed  and  unsealed 
writings;  and  every  writing  not  sealed  shall  have  the 
same  force  and  effect  that  it  would  have  if  sealed." 

The  next  section  provides:  "The  execution  of  an 
instrument  is  the  subscribing  and  delivering  it^  with 
or  without  affixing  a  seal.'' 

In  this  State,  it  is  not  required  by  any  statute  that 
a  policy  of  insurance,  issued  by  a  domestic  corpora- 
tion, shall  be  sealed.  The  provisions  of  sections  454, 
455,  Burns'  R.  S.  1894,  above  quoted,  are  applicable  to 
such  a  written  instrument. 

In  Peoria,  etc.,  Iiis.  Co,  v.  Walscr,  22  Ind.  73,  the  ac- 
tion was  founded  on  a  policy  of  insurance  which  was 
exhibited  with  the  complaint.  The  policy  com- 
menced thus:  "The  Peoria  Marine  and  Fire  Insur- 
ance Company  do  insure,"  etc.;  and  it  concluded  thus: 
"In  witness  whereof  the  president  of  said  insurance 
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company  has  hereunto  subscribed  his  name  and 
caused  the  same  to  be  attested  by  their  secretary,  at," 
etc.  "But  the  same  shall  not  be  valid  until  counter- 
signed  by  A.  Andrews,  agent  at,"  etc.  It  was  coun- 
tersigned by  said  agent,  but  it  was  not  signed  by  the 
president  or  attested  by  the  secretary.  The  com- 
plaint was  held  insufficient  on  demurrer,  because  the 
policy  was  but  partially  executed,  and  was  therefore 
invalid.  In  Mc Mitten  v.  Terrdl,  23  Ind.  163,  it  was 
said:  "Ordinarily,  written  obligations  are  executed  by 
signing  the  names  of  the  parties  to  be  bound  thereby 
at  the  bottom  or  close  of  the  instruments.  But  this 
mode  of  execution  is  not  essential  to  the  validity  of 
the  instrument.  The  law  does  not  prescribe  the  par- 
ticular place  where  the  obligor's  name  must  be  placed; 
it  may  be  at  the  beginning  or  in  the  body,  at  the  close 
or  perhaps  on  the  margin  of  the  instrument;  but 
wherever  placed,  it  must  be  done  with  the  intention 
of  thereby  executing  it  as  the  obligation  of  the  party 
so  signing  it.  If  the  signature  is  placed  at  the  close, 
at  the  ordinary  place  of  signature,  the  inference  is 
that  it  was  so^  placed  as  the  final  execution  of  the  in- 
strument. This  inference,  however,  does  not  neces- 
sarily arise  when  the  name  is  found  at  the  commence- 
ment or  in  the  body.  In  such  case  there  should  be  some 
evidence,  either  in  the  form  of  the  instrument  or  the 
circumstances  attending  the  signature,  showing  that 
it  was  the  intention  of  the  party  thereby  to  execute  it," 
In  the  Wild  Cat  Branch  v.  Ball,  45  Ind.  213,  the 
action  was  upon  a  bond  exhibited  with  the  complaint, 
not  sealed,  containing  the  name  of  the  principal  in 
the  body,  and  signed  by  the  sureties,  but  not  signed 
by  the  principal.  It  was  held  that  the  complaint  was 
insufficient  as  against  the  principal,  on  demurrer.  The 
court  held  that  under  our  statute  a  seal  was  not 
necessary  to  the  execution  or  validity  of  the  bond; 
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and  referring  to  the  section  of  the  statute  quoted 
above  as  section  555,  Burns'  R.  S.  1894,  said  that  this 
section  answered  the  question  as  to  what  was  neces- 
sary, to  the  valid  execution  of  the  instrument, — that  it 
is  the  subscribing  lind  delivering  it.  The  court  was 
of  the  opinion  that  in  construing  the  statute  (which 
does  not  prescribe  a  signing,  but  requires  a  subscrib- 
ing) it  should  be  regarded  as  intending  a  writing 
under,  at  the  bottom  or  at  th^  end  of  the  instrument, 
and  that  though  the  name  of  the  principal  in  the  be- 
ginning of  the  bond  were  written  there  by  himself, 
this  could  not  be  regarded  as  a  subscribing,  and  that 
he  could  not  be  held  liable  upon  any  supposition  that 
he  adopted  the  name  at  the  beginning;  that  whatever 
may  have  been  the  rule  previously,  he  was  not,  accord- 
ing to  the  statute,  bound  by  the  bond,  because  he  did 
not  subscribe  it. 

Without  regard  to  this  strict  construction  of  the 
statute,  we  could  not  consider  the  name  of  the  appel- 
lant in  the  beginning  of  the  policy  as  the  signature 
of  the  insurer.  Aside  from  the  fact  that  a  corpora- 
tion cannot  sign  its  own  name,  which  can  only  be 
signed  by  an  authorized  agent,  and  aside  from  all 
other  considerations  pertinent  to  the  subject,  the 
policy  at  its  conclusion  indicates  that  its  contem- 
plated execution  was  to  include  signing  by  the  presi- 
dent and  secretary  at  the  end  of  the  instrument,  and 
therefore  the  name  at  the  beginning  was  not  intended 
as  the  subscribing  of  the  policy. 

The  statute  prescribing  what  constitutes  execution 
of  an  instrument  cannot  be  ignored.  The  seal,  if  not 
required  by  some  other  statute,  is  wholly  immaterial. 
It  does  not  constitute  a  subscribing,  and  without  sub- 
scribinjj  as  well  as  deliverv  the  instrument  is  not 
fully  executed.  Prather  v.  Ross,  17  Ind.  495;  Nichol- 
son V.  Comhs^  90  Ind.  515;  Crvmrine  v.  Estate  of  Crnm- 
fine,  14  Ind.  App.  641. 
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While  we  are  constrained  to  hold  the  complaint  on 
the  policy  insufficient,  it  will  not  be  understood  that 
we  decide  or  consider  the  question  whether  or  not 
the  appellee  has  another  remedy.  Judgment  reversed. 

On  Petition  for  Rehearing. 

Black,  J. — A  distinctiop  is  taken  between  domestic 
and  foreign  corporations  as  to  the  methods  of  acquir- 
ing jurisdiction  in  actions  in  personam.  A  corporation 
organized  under  the  laws  of  one  state  doing  business 
in  another  state  becomes  liable  to  be  sued  and  served 
in  the  latter  state,  not  merely  where  the  action  relates 
to  business  done  therein,  but  also  in  transitory  actions 
arising  in  another  state.  A  corporation  is  not  re- 
garded as  a  citizen  of  a  state  within  the  meaning  of 
the  constitutional  provision  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states;  and  a  state  may 
impose  conditions,  not  in  conflict  with  the  laws  and 
constitution  of  the  United  States,  on  the  transaction 
of  business  within  its  territory  by  corporations  char- 
tered elsewhere,  or  may  exclude  them,  or  revoke  per- 
mission or  license  already  given.  A  corporation 
chartered  in  one  state  by  doing  business  in  another 
state,  where,  as  a  condition  expressed  or  implied  to 
its  right  to  do  business  there,  it  must  submit  to  be 
sued  in  the  courts  of  such  other  state,  waives  the  right 
to  be  sued  in  the  place  of  its  residence,  the  right  of 
trial  within  the  state,  district  or  county  of  one's  resi- 
dence being  a  privilege  which  may  be  waived.  It  is 
not  necessary  that  such  a  condition  to  the  right  of 
doing  business  be  expressly  stated  in  the  statute, 
though  this  is  sometimes  done.  If  there  be  a  statu- 
tory provision  for  service  of  summons  upon  foreign 
corporations  by  serving  its  officers  or  agents  through 
which  it  is  doing  business  in  the  state  where  the 
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transitory  action  is  brought,  then  there  is  an  implied 
condition  that  the  corporation  while  operating  in  such 
state  shall  submit  to  the  jurisdiction  of  its  courts 
upon  such  service;  and  while  it  so  does  business  by 
such  officers  or  agents  it  waives  thereby  objection  to 
jurisdiction  in  personam  acquired  by  service  on  them. 
In  such  case,  though  the  corporation  resides  in  the 
state  of  its  creation,  it  is  "found"  in  the  state  where  it 
is  so  sued  and  served.  See  United  States  v.  American 
Bell  Tel  Co.,  29  Fed.  17;  Works  Courts  and  Jurisdic- 
tion, section  43;  Elliott  on  Railroads,  section  621; 
Thompson  on  Corp.,  section  8019  et  seq. 

The  residence  of  a  corporation  in  the  absence  of 
statutory  provisions  on  the  subject  is  where  its  prin- 
cipal business  is  carried  on,  where  its  principal  office 
or  place  of  business  is. 

The  legal  situs  of  a  corporation,  its  residence,  for 
purposes  of  jurisdiction  need  not  be  so  confined,  how- 
ever, but  may  by  statutory  provision  be  in  any  place 
-where  its  franchises  are  exercised  or  business  is  done, 
or  wherever  it  has  an  agent  on  whom  process  may  be 
served.  A  corporation  is  necessarily  represented  by 
its  officers  and  agents.  A  law  which  authorizes  suit  to 
be  brought  against  a  corporation  in  any  county  in 
which  it  transacts  business  through  its  agents  has 
been  said  to  be  based  upon  sound  reasons  growing  out 
of  the  difference  between  natural  and  artificial  per- 
sons. Home  Protection,  etc,  v.  Richards,  74  Ala.  466; 
Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487. 

We  have  one  class  of  statutory  provisions  designa- 
ting where,  in  what  county,  actions  may  be  brought, 
another  indicating  how  service  of  process  may  be 
made.  As  a  general  rule,  and  in  the  absence  of  stat- 
utory provision,  the  venue  for  transitory  actions 
against  a  corporation  is  only  where  it  has  its  domi- 
cile, its  real  place  of  business.     Thomp.  Corp.,  section 
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7538.  A  foreign  corporation,  having  technically  no 
residence  in  this  State,  may,  within  the  meaning  of 
the  statute  permitting  service  on  nonresidents  wher- 
ever found,  be  said  to  be  found  wherever  service  can 
be  had  as  provided  in  the  statute  indicating  how 
service  may  be  made  upon  corporations.  But  as  to 
a  domestic  corporation,  having  its  residence  in  a  par- 
ticular county,  the  venue  must  there  be  laid,  unless 
there  be  some  statutory  provision  permitting  it  to  be 
sued  elsewhere;  and  a  statute  which  only  provides 
how  summons  may  be  served  on  a  corporation  does 
not  change  this  express  requirement  as  to  the  venue, 
and  such  service  can  be  made  properly  only  in  the 
county  where  the  corporation  has  its  residence.  See 
Holgate  v.  Oregon  Pac.  R.  R.  Co.,  16  Ore.  123,  17  Pac. 
859. 

In  some  states,  if  the  action  is  brought  in  the  wrong 
county,  the  venue  must  be  changed  on  showing  this 
fact;  but  unless  objection  is  made  to  the  jurisdiction, 
the  action  is  to  be  tried  where  brought.  Sometimes 
a  nonsuit  may  be  granted  on  the  trial.  In  some 
states,  the  rule  is  that  the  want  of  jurisdiction  can  be 
pleaded  in  abatement  and  raised  by  motion  or  de- 
murrer. See  Brown  on  Jurisdiction,  sections  35,  36. 
It  is  enacted  in  the  proviso  to  section  346,  Burns'  R. 
S.  1894  (343,  Horner's  R.  S.  1897),  that  "the  objection 
that  the  action  was  brought  in  the  wrong  county,  if 
not  taken  bv  answer  or  demurrer,  shall  be  deemed  to 
have  been  waived." 

'  In  Eel  River  R.  R.  Co.  v.  State,  ex  rel,  143  Ind.  231, 
it  being  contended  on  behalf  of  the  defendant  cor- 
poration that  the  action  could  be  brought  only  in  the 
county  in  which  it  resided,  the  place  where  its  prin- 
cipal office  was  kept,  the  Supreme  Court,  holding  that 
jurisdiction  of  the  corporation,  unless  waived,  could 
only  have  been  acquired  by  summons  in  an  action 
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brought  in  the  county  of  its  residence  or  in  the  county 
of  the  residence  of  a  codefendant,  yet  decided  that 
if  the  action  was  brought  in  the  wrong  county,  the 
objection  to  the  jurisdiction  over  the  person  of  the 
corporation,  if  properly  served  with  process,  would  be 
waived  if  not  taken  by  answer  or  demurrer. 

In  the  case  now  before  us  there  was  service  of  proc- 
ess in  a  mode  prescribed  by  statute.  The  real  ques- 
tion presented  is  one  arising  by  way  of  objection  that 
the  action  was  brought  in  the  wrong  county.  This  is 
an  objection  which  may  be  waived,  and  if  not  taken 
by  answer  or  demurrer  it  "shall  be  deemed  to  have 
been  waived."    It  was  not  so  taken  in  this  case. 

In  this  application  in  the  form  of  a  motion  to  mod- 
ify our  former  opinion,  we  are  asked  by  the  appellant 
to  overrule  the  decision  of  this  court  in  Evansvilky  etc., 
/?.  R.  Co.  V.  Spellhrivgy  1  Ind.  App.  167,  that  section  796 
of  the  civil  code  of  1852  is  still  in  force.  The  statute 
in  which  this  section  was  embraced  was  entitled,  "An 
act  to  revise,  simplify  and  abridge  the  rules,  practice, 
pleadings  and  forms  in  civil  cases  in  the  courts  of 
this  state — ^to  abolish  distinct  forms  of  action  at  law, 
and  to  provide  for  the  administration  of  justice  in  a 
uniform  mode  of  pleading  and  practice  without  dis- 
tinction between  law  and  equity."  Section  796,  supra, 
was  among  some  miscellaneous  provisions  of  the  stat- 
ute, which  also  contained  a  section  (802)  as  follows: 
"All  laws  inconsistent  with  the  provisions  of  this  act, 
are  hereby  repealed;  but  the  repeal  shall  not  operate 
to  revive  any  former  act.  The  laws  and  usages  of 
this  state  relative  to  pleadinj^s  and  practice  in  civil 
actions  and  proceedings,  not  inconsistent  herewith, 
and  so  far  as  the  same  may  operate  in  aid  hereof,  or 
to  supply  any  omitted  case,  are  hereby  continued  in 
force."  The  civil  code  of  1881  is  a  revision  of  that  of 
1862,  and  is  entitled,  "An  act  concerning  proceedings 
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in  civil  cases/'  Acts  1881,  p.  240.  Said  sections  796 
and  802  of  the  code  of  1862  were  not  reenacted  in  the 
code  of  1881,  in  the  last  section  (867)  of  which  it  was 
provided:  "All  enactments  of  the  general  assembly 
on  *  *  *  the  subject  of  pleading  and  practice, 
so  far  as  they  relate  to  circuit  and  superior  courts, 
except  as  to  pleadings  in  cases  from  inferior  courts, 
are  hereby  repealed,"  etc.  Section  1315,  Burns'  R  S. 
1894  (1291,  Horner's  R.  S.  1897). 

In  Eel  River  R.  R.  Co.  v.  State,  ex  rel.,  supra,  it 
being  claimed  by  the  plaintiff  that  an  act  of  1858 
relating  to  service  of  process  upon  corporations  in 
certain  cases  specified,  was  still  in  force,  though  not 
included  in  the  revision  of  1881,  the  court  was  unable 
to  fln4  that  it  had  been  repealed. 

It  would  seem  that  the  subject  of  venue  in  a  <;ivil 
action  belongs  to  the  remedy  or  form  of  procedure. 
It  is  a  matter  with  which  parties  or  their  attorneys 
have  to  do  in  the  conduct  of  cases.  The  code  of  civil 
procedure  provides  that  the  complaint  shall  contain 
the  title  of  the  cause,  specifying  the  name  of  the  court 
and  county  in  which  the  action  is  brought,  and  it  also 
provides  particularly  and  generally  in  what  county 
the  action  shall  be  brought. 

It  does  not  necessarily  follow  from  the  omission  of 
said  section  802  that  all  usages  which  existed  before 
its  adoption,  and  which  were  by  it  expressly  continuecl 
in  force,  were  abolished  by  the  adoption  of  the  code  of 
1881. 

But  the  code  of  1881  was  a  revision  of  a  statute*. 
Without  express  words  of  repeal,  where  there  is  a  re- 
vision of  the  whole  subject-matter  of  a  former  statute, 
the  revision  repeals  by  implication,  so  far  as  it  is 
repugnant  to  the  old  law,  or  when  it  evidently  is  in- 
tended by  the  legislature  as  a  substitute. 

In  those  provisions  of  the  code  prescribing  where 
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actions  must  be  commenced,  after  specifying  certain 
cases,  it  is  provided  tliat  "in  all  other  cases,  the  action 
shall  be  commenced  in  the  county  where  the  defend- 
antSy  or  one  of  them,  has  his  usual  place  of  residence/ * 
The  omission  of  section  796  of  the  code  of  1852  from 
the  code  of  1881  must  be  regarded  as  intentional;  and 
it  cannot  be  said  that  the  circumstances  therein  con- 
templated are  not  covered  by  other  provisions  of  the 
revision.  It  was  said  in  Burkett  v.  Uolman,  104  Ind. 
6,  10,  that  the  civil  code  of  1881  superseded  and  in 
effect  repealed  the  civil  code  of  1852.  Our  statutory 
provisions  in  relation  to  an  information  in  the  nature  . 
of  a  quo  warranto  provide  that  it  may  be  filed  "in  the 
circuit  court  of  the  proper  county." 

In  Eel  River  /?.  R.  Co.  v.  State,  ex  rel.,  supra, 
which  was  such  a  proceeding,  the  court  held  that,  as 
there  is  no  statutory  provision  authorizing  actions 
such  as  that  to  be  instituted  elsewhere  than  in  the 
county  where  the  defendants  reside,  it  must,  as. 
against  a  corporation,  be  brought  in  the  county  of  its 
residence,  or  the  county  of  the  residence  of  a  code- 
fendant. 

The  writer  of  this  opinion  has  always  entertained 
some  doubt  concerning  the  decision  which  we  are 
asked  to  overrule.  It  was  rendered  more  than  six 
years  before  the  case  at  bar  was  heard,  and  in  the 
meantime  there  had  been  three  sessions  of  the  General 
Assembly,  and  the  section  has  been  brought  into  vari- 
ous editions  of  our  revised  statutes.  We  perhaps 
might  still  hesitate  to  disturb  that  decision,  were  it 
not  that  further  investigation  and  consideration  has 
led  us  to  conclude  that  no  bad  effect  can  follow.  As 
we  have  seen,  the  objection  as  to  the  bringing  of  the 
action  in  the  wrong  county  is  waived,  unless  raised 
by  answer  or  demurrer. 

We  are  inclined  to  sustain  the  position  of  the  appel- 
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Iknt  that  said  section  796  is  not  in  force,  and  therefore 
we  overrule  the  decision  to  the  contrary  in  EvansviUe, 
etc.j  R.  R.  Co.  V.  Spcllbring,  supra.  The  repealing  sec- 
tion of  the  code  of  1881  which  we  have  quoted  is  not 
ineffective,  and  the  subject  of  said  section  796  is  one 
relating,  we  think,  to  practice.  It  seems  to  have  been 
so  regarded  by  the  legislature,  being  included  in  a 
statute  under  a  title  which  described  it  as  an  act 
relating  to  pleading  and  practice.  Furthermore, 
without  such  repealing  section,  there  would  be  a  re- 
peal by  reason  of  the  revision  of  the  entire  statute  in 
which  said  section  occurs  and  of  the  manifestly  pur- 
posed omission  from  the  code  of  1881,  in  which  the 
subject  is  generally  embraced  in  other  provisions. 

The  modification  which  we  now  make  does  not  re- 
quire any  change  in  the  mandate  at  the  close  of  our 
former  opinion. 


Rodde  v.  Hollweg  et  al. 

[No.  2,873.    Filed  February  1.  1898.] 

ATTACHMEirr.  —  Complaint.  —  Parties.  —  Affidavits,  —  The  fi^tutory 
provisions  upon  which  the  right  to  an  attachment  depend  must  be 
strictly  construed,  both  as  to  the  subject-matter  of  the  attachment 
and  the  manner  of  enforcing  the  remedy,  and  where  the  bill  of  par- 
ticulars filed  with  the  complaint  shows  that  one  of  the  defendants 
was  not  liable  for  any  part  of  the  account,  but  as  shown  by  the 
affidavit  his  codefendants  were  about  to  sell  to  him  the  property 
sought  to  be  attached,  for  the  purpose  of  cheating  the  creditors  of 
such  codefendants,  the  action  cannot  be  maintained. 

From  the  Hamilton  Circuit  Court.     Affirmed. 
Fertig  &  Alexander^  for  appellant. 
Jameson  &  Joss,  for  appellees. 

Robinson,  C.  J. — Appellant  sued  appellees  on  an 
attachment  bond.  A  demurrer  for  want  of  sufficient 
facts  was  sustained  to  the  complaint,  and  this  ruling 
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is  the  only  error  assigned.  The  complaint  sets  out 
the  complaint  in  the  cause  wherein  the  writ  of  attach- 
ment was  issued,  the  bill  of  particulars  attached  to 
the  complaint,  the  affidavit,  writ,  and  undertaking  in 
attachment.  In  the  original  proceedings  Hollweg 
brought  an  action  on  an  account,  making  Alex  Hertz- 
man,  Samuel  Rodde  and  Saul  Rodde,  appellant,  de- 
fendants. In  the  first  and  second  paragraphs  of  his 
complaint  Hollweg  alleged  that  Alex  Hertzman  and 
Samuel  Rodde,  as  Hertzman  &  Rodde,  were  indebted 
to  him  on  account  for  goods  sold ;  that  they  had  sold 
their  stock  of  goods  to  Saul  Rodde  for  the  fraudulent 
purpose  of  cheating,  hindering  and  delaying  the  cred- 
itors of  said  Hertzman  &  Rodde  which  said  sale  was 
without  any  consideration;  that  Saul  Rodde  was 
trying  to  dispose  of  and  sell  said  stock  of  goods  for 
said  fraudulent  purpose. .  In  the  third  paragraph  it 
was  alleged  that  all  the  defendants  were  indebted 
to  him  in  a  named  sum  which  was  due  and  unpaid. 
The  affidavit  in  attachment  bears  the  title  as  to  parties 
set  out  in  the  complaint,  and  after  stating  that  the 
cause  of  action  is  upon  an  account,  that  the  claim  is 
just,  and  stating  the  amount  affiant  believes  plaintiff 
should  recover,  concludes  as  follows:  "that  said  de- 
fendants Alex  Hertzman  and  Samuel  Rodde,  have 
made  a  pretended  sale,  or  are  about  to  dispose  of  their 
property  to  said  defendant  Saul  Rodde,  for  the  pur- 
pose and  with  the  fraudulent  intent  to  cheat,  hinder, 
and  delay  their  creditors,  and  that  said  defendant, 
Saul  Rodde  is  about  to  sell  said  property  of  his  said 
codefendants  for  the  purpose  and  with  the  fraudulent 
intent  to  defraud  the  creditors  of  his  codefendants, 
as  he  is  informed  and  believes."  The  attachment 
bond,  signed  by  appellees,  has  the  same  title  as  the 
affidavit,  and  undertaking,  "that  the  plaintiff  in  the 
above  entitled  cause  will  duly  prosecute  his  proceed- 
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ings  in  attachment  therein  and  will  pay  all  damages 
which  may  be  sustained  by  the  defendants  if  the  pro- 
ceedings of  the  plaintiff  shall  prove  wrongful  and 
oppressive.'^ 

The  remedy  by  attachment  is  in  derogation  ot  the 
common  law,  and  exists  in  this  State  by  virtue  of  the 
statute  alone.  It  is  not  an  independent  proceeding, 
but  is  an  extraordinary  remedy  given  in  aid  of  an 
action  already  commenced  or  begun  at  the  time  of 
the  proceedings  in  attachment.  Excelsior  Fish  Co,  v. 
LukinSy  38  Ind.  438.  It  is  well  settled  that  the  statu- 
tory provisions  upon  which  the  right  to  an  attach- 
ment depends  should  be  strictly,  construed  both  as  to 
the  subject-matter  of  the  attachment  and  the  manner 
of  enforcing  the  remedy.  Louisville^  etc.y  R.  W.  Co.  v. 
Parish,  6  Ind.  App.  89. 

In  the  case  at  bar  the  attachment  proceeding  was 
not  an  independent  action  against  all  the  defendants 
named  in  the  original  action,  but  was  an  additional 
remedy  resorted  to  by  the  plaintiff  in  that  action  to 
collect  a  debt,  not  from  Saul  Rodde,  but  from  Hertz- 
man  and  Samuel  Rodde.  Before  the  plaintiff  was 
entitled  to  the  writ  he  must  show  by  aflBdavit  one  or 
more  of  the  statutory  grounds  for  attachment.  This 
he  did  as  against  Hertzman  and  Samuel  Rodde  by 
stating  that  they  were  about  to  dispose  of  their  prop- 
erty to  Saul  Rodde  with  intent  to  cheat,  hinder,  and 
delay  their  creditors,  and  that  Saul  Rodde  was  about 
to  sell  said  property  of  said  codefendants  for  the  pur- 
pose of  cheating  the  creditors  of  his  codefendants.  It 
is  true,  it  was  alleged  in  the  third  paragraph  of  com- 
plaint that  all  the  defendants  owed  the  amount  sued 
for,  but  the  bill  of  particulars  filed  as  an  exhibit  and 
made  a  part  of  that  paragraph  shows  that  the  account 
was  owing  only  by  Uertzman  &  Rodde,  and  construing 
that  paragraph  and  the  exhibit  together  it  cannot  be 
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said  that  the  paragraph  shows  Saul  Rodde  liable  for 
any  part  of  the  account.  Upon  the  affidavit  filed, 
there  was  no  authority  of  law  to  issue  a  writ  of  at- 
tachment against  any  property  except  that  of  Hertz- 
man  and  Samuel  Bodde.  The  principal  and  surety 
on  the  bond  undertook  that  the  plaintiff  would  duly 
prosecute  his  proceedings  in  attachment  and  would 
Xtay  all  damages  which  might  be  sustained  by  the 
defendants.  This  necessarily  means  the  defendants 
whose  property  has  been  attached.  They  did  not 
undeilake  to  pay  all  damages  sustained  by  the  de- 
fendants in  the  original  action,  but  only  those  to  the 
attachment  proceedings.  And  any  wrong  that  may 
have  been  committed  against  Saul  Rodde's  property 
is  not  protected  by  the  bond  given  by  appellees.  They 
gave  the  bond  for  the  protection  of  those  defendants 
whose  property  it  was  sought  to  reach  by  the  attach- 
ment, and  not  for  the  protection  of  a  stranger  to  the 
attachment,  although  a  defendant  in  the  originar 
action,  whose  property  may  be  wrongfully  seized  by 
an  officer  executing  the  writ.  The  clerk  who  issued 
the  writ  had  no  authority  to  issue  it  against  any  prop- 
erty of  Saul  Bodde,  and  it  cannot  be  said  that  his 
unauthorized  act  in  issuing  the  writ  against  ax>pel- 
lant's  property  created  any  liability  under  the  bond. 
See  Drake  Attachments  (2d  ed.),  section  162;  Barkelqo 
v.  Randall,  4  Blackf.  476,  32  Am.  Dec.  46;  1  Shinn  on 
Attachment  and  Garnishment,  section  185. 

The  principles  declared  in  the  case  of  Faulkner  v. 
Brigel,  101  Ind.  329,  are  in  point,  and  are  controlling 
in  the  case  at  bar.  In  that  case  appellant  begun  suit 
against  appellees  Brigel  and  Sterling,  and  filed  an 
affidavit  in  attachment  averring  that  Brigel  was  a 
nonresident,  and  also  filed  an  undertaking  to  "pay  to 
the  defendants  all  damages  which  he  may  sustain  if 
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the  proceedings  of  the  plaintiff  shall  be  wrongful  and 
oppressive."  A  writ  of  attachment  was  issued  against 
both  of  the  defendants,  and  under  the  writ  the  sheriflE 
took  possession  of  a  stock  of  goods  owned  by  the  de- 
fendants jointly  as  partners.  At  the  hearing  of  the 
attachment  proceedings  a  judgment  was  rendered  in 
favor  of  the  defendants.  The  defendants  in  that  suit, 
Brigel  and  Sterling,  afterwards  instituted  an  action 
upon  the  attachment  bond.  The  court  held  that  no 
cause  of  action  on  the  bond  existed  in  Sterling's  favor, 
and  that  the  only  person  who  could  maintain  an 
action  on  such  an  undertaking  is  the  defendant  to  the 
attachment  proceedings,  and  that  the  bond  was  given 
for  the  sole  purpose  of  procuring  an  attachnient 
against  the  property  of  Brigel  alone,  and  that  it  was 
to  be  treated  as  if  executed  to  him  only.  In  the  course 
of  that  opinion  the  court  said :  "The  defect  in  the  form 
of  the  undertaking  could  not  operate  to  extend  the 
liability  of  those  who  executed  it  beyond  that  con- 
templated and  assumed  by  them  at  the  time  of  its 
execution.  The*  clerk,  under  the  aflSdavit  for  an  at- 
tachment, which  was  filed  with  him,  and  to  which  we 
have  referred,  possessed  no  power  to  issue  an  attach- 
ment against  the  property  of  Sterling,  and  could  not. 
and  did  not,  by  his  unauthorized  act  in  issuing  it, 
render  the  persons  who  executed  the  undertaking 
liable  thereon  to  Sterling  for  the  damages  which  he 
thereby  sustained.  The  sureties  on  an  attachment 
bond  can  be  subjected  to  liability  undier  it  only  in  ref- 
erence to  the  particular  writ  for  obtaining  which  it 
was  given.  Drake  Attachment,  section  165.  The 
clerk  who  issued  the  attachment  against  the  property 
of  Sterling,  in  the  absence  of  an  affidavit  authorizing 
its  issuing,  and  the  plaintiff  in  the  action  in  which  it 
was  issued,  if  he  procured  the  clerk  to  issue  it,  were 
trespassers,  and  liable,  as  such,  to  Sterling,  if  he  was 
damaged  thereby." 
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Applying  the  doctrines  of  Faulkner  y.BrigeLsupra jto 
the  ease  at  bar,  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint.     Judgment  affirmed. 


Board  of  Commissioners  of  Floyd  County  v,  Scott. 

[No.  2,215.    Filed  February  2,  1898.] 

PEAcncfE. — Commissioners^  Court. — Appeals, — An  appeal  from  the 
commissioners'  court  in  an  action  on  accomit  is  tried  de  novo  in  the 
circuit  court,  and  a  motion  made  in  the  commissioners'  court  to  dis- 
miss is  no  part  of  the  record  on  appeal,    pp.  280,  SSI. 

Appeal  and  Error.— JbTotion  to  Dismiss. — Where  the  reasons  for « 
motion  to  dismiss  a  cause  do  not  appear  by  bill  of  exceptions,  the 
appellate  court  cannot  review  a  ruling  of  the  trial  court  denying 
the  motion,    p.  231. 

JuDOMSMT. — Entered  by  Agreement. — AppecU. — Sufficiency  of  Com- 
plaint.— Where  a  judgment  was  entered  against  defendant  by 
agreement  of  its  attorney  in  open  court,  the  question  of  the  suffi- 
ciency of  the  complaint  cannot  thereafter  be  raised,  where  no  fraud 
or  collusion  is  shown,    p.  2S2. 

Same.— JVcio  Trial. — Evidence. — Judgment  by  Agreement. — No  ques- 
tion is  presented  in  a  motion  for  a  new  trial  for  the  reason  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law,  where  the  record  shows  that  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  where  the 
judgment  was  entered  by  agreement  of  the  parties,  no  evidence 
being  admitted,    pp.  2S6-2S8. 

CotWTY  Commissioners.— i^ejecfed  CZainw.— -The  board  of  county 
commissioners  has  power  to  agree  that  a  judgment  be  entered 
against  it  in  the  circuit  court  on  appeal  from  such  board  rejecting 
a  claim  filed  for  aUowance.    pp.  238,  239. 

From  the  Floyd  Circuit  Court.    Affirmed.  • 

Alexander  Dowling^  for  appellant. 
George  H.  Voigt  and  Evan  B.  Stotsenburgy  for  ap- 
pellee. 

Wiley,  J. — Appellee,  who  was  plaintiff  below,  filed 
with  the  auditor  of  the  county,  in  the  commissioners' 
court,  a  claim  in  the  following  words  and  figures,  to 
wit:  "Levi  H.  Scott,  the  claimant  herein  says  that 
said  board  of  commissioners  of  the  county  of  Floyd 
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is  indebted  to  him  in  the  sum  of  twenty-five  hundred 
and  sixteen  dollars  (?2,516.00)  with  interest  from  the 
9th  day  of  September,  1892.  That  said  indebtedness 
is  evidenced  by  county  orders  issued  by  said  county  of 
Floyd  and  signed  by  the  auditor  thereof;  that  said 
claimant  cannot  set  out  copies  of  such  orders,  or  the 
date  and  amount  of  each,  or  to  whom  payable,  or  for 
what  drawn,  for  reason  that  the  same  were  destroyed 
by  fire  on  November  28th,  1894,  and  this  claimant  has 
no  memorandum  of  their  contents;  that  at  the  time 
said  orders  were  destroyed  said  claimant  was  the 
owner  of  the  same;  that  the  same  are  now  due  and 
payable,  and  he  has  demanded  payment  of  them  from 
the  county  treasurer  of  said  county,  who  has  refused 
to  pay  the  same,  although  this  claimant  has  offered 
to  indemnify  said  county  on  account  of  his  inability 
to  produce  or  present  said  orders  for  cancelation, 
although  said  treasurer  had  sufficient  funds  in  his 
hands  to  pay  the  same.  Said  claimant  files  herewith 
his  bond  indemnifying  said  county  on  account  of  the 
payment  of  said  orders.  Wherefore  this  claimant 
prays  an  order  for  said  sum,  with  interest,  and  for  all 
proper  relief." 

The  claim  thus  filed  was  duly  verified  by  appellee,, 
and  at  the  regular  September  term,  1895,  of  the  board 
of  commissioners,  one  Charles  D.  Kelso,  as  attorney 
for  the  board,  filed  a  written  motion  to  dismiss  the 
claim,  the  reason  stated  in  the  motion  was  that  the 
complaint  or  claim  did  not  state  sufficient  facts  to 
constitute  a  valid  claim  against  the  county.  This 
motion  the  court  overruled,  and  the  record  shows  that 
an  exception  was  reserved  to  Such  ruling.  The  record 
further  shows  that  the  board  heard  evidence,  refused 
to  allow  the  claim,  and  entered  an  order  of  dismissal. 
Whereupon  the  appellee  filed  his  appeal  bond,  and 
the  proceedings  were  certified  to  the  circuit  court.  In 
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the  latter  court  the  appellee  appeared  in  the  person 
of  Charles  D.  Kelso,  as  its  attorney,  and  interposed 
its  oral  motion  to  dismiss,  which  motion  was  over- 
ruled and  an  exception  reserved.  The  case  was  put 
at  issue  by  an  answer  in  &ve  paragraphs,  and  a  reply; 
but  as  no  question  is  presented  or  discussed  arising 
under  the  answer  and  reply,  it  is  unnecessary  to 
further  refer  to  them.  After  the  case  was  put  at 
issue,  the  following  order  and  judgment  were  ren- 
dered: "Comes  now  the  plaintiff  by  Messrs.  Voigt  and 
Stotsenburg,  his  attorneys,  and  the  defendant  comes 
by  Charles  D.  Kelso,  Esq.,  its  attorney,  and  by  consent 
and  agreement  of  the  parties,  the  following  decree, 
finding  and  judgment  is  entered  herein  to  wit:  This 
cause  being  at  issue  and  called  in  its  order  for  trial, 
is  by  consent  and  agreement  of  the  parties  submitted 
to  the  court  for  trial  without  the  intervention  of  a 
jury  upon  the  issues  herein  joined  and  proof  adduced, 
and  the  court  being  fully  advised  in  the  premises  finds 
for  the  plaintiff,  that  the  material  allegations  of  the 
complaint  are  true,  and  that  there  is  due  and  owing  to 
the  plaintiff  from  the  defendant,  the  board  of  commis- 
sioners of  Floyd  county,  the  amount  of  the  orders 
sued  on  herein,  the  sum  of  twentv-five  hundred  and 
sixteen  dollars,"  etc.  The  order  further  recites  that 
the  appellee  is  entitled  to  judgment  for  the  amount 
found  due,  upon  his  executing  a  mortgage  of  indem- 
nity upon  certain  real  estate,  which  mortgage  was 
duly  executed  and  delivered,  and  which  was  condi- 
tioned  to  save  appellant  harmless  on  account  of  the 
payment  of  said  orders,  which  said  mortgage  was  to 
be  in  full  force,  and  binding  for  the  term  of  five  years. 
Thereupon  the  judgment  was  pronounced  against  ap- 
pellant for  the  amount  of  principal  and  interest  found 
due.  This  judgment  was  entered  on  November  29, 
1896,  and  on  December  23,  following,  and  during  the 
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same  term  of  court,  the  appellant  by  A.  Dowling  its 
attorney,  filed  its  motion  for  a  new  trial,  and  assigned 
as  reasons  therefor,  (1),  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and  (2),  that 
jthe  finding  of  the  court  is  contrary  to  law.  This 
motion  was  overruled  and  appellant  excepted  and 
time  given  to  prepare  and  file  its  bill  of  exceptions. 
Within  the  time  fixed  the  appellant  filed  its  bill  of 
exceptions,  from  which  we  quote  the  following: 

"Be  it  remembered  that  on  the  29th  day  of  Novem- 
ber, 1895,  when  said  case  was  called  for  trial,  the 
plaintiff  by  Evan  B.  Stottsenburg,  his  attorney,  stated 
in  open  court,  addressing  the  Hon.  Jacob  Herter,  Judge 
of  the  Floyd  Circuit  Court,  ^there  will  be  a  judgment 
by  consent  in  this  case  in  favor  of  the  plaintiff.' 

"Mr.  Charles  D.  Kelso,  attorney  of  record  for  the 
defendant,  in  open  court,  said:  ^That  is  right,  your 
honor,  Mr.  Stottsenburg  will  prepare  the  order.' 
And  that  was  all  the  evidence  given  in  the  cause.'* 
These  are  the  facts  appearing  from  the  record  essen- 
tial to  the  determination  of  the  questions  presented. 
Plaintiff  has  assigned  as  error,  (1),  that  the  court 
erred  in  overruling  appellant's  motion  to  dismiss;  (2), 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  (3),  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  Ap- 
pellant in  its  brief  discusses  the  first  and  second 
specifications  of  the  assignment  of  errors  together,  for 
the  reason  as  stated,  that  they  "both  assail  the  suf- 
ficiency of  the  complaint."  We  cannot  agree  with 
counsel  in  this,  for  we  do  not  think  that  the  first 
assignment  presents  any  question  for  review.  The 
record  shows  that  in  the  commissioners'  court,  appel- 
lant bv  its  attornev,  moved  to  dismiss  the  claim  on  the 
ground  that  it  did  not  state  facts  sufficient,  etc.  In 
cases  of  this  character  on  appeal  from  the  commis- 
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sioners'  court,  the  proceedings  are  de  novo.  In  the 
circuit  court  that  motion  was  not  refiled  but  a  verbal 
motion  was  made  to  dismiss,  but  upon  what  ground 
the  record  is  silent.  True,  the  appellant  excepted  to 
the  action  of  the  court  in  overruling  its  motion  to  dis- 
miss, but  did  not  save  the  question  by  bill  of  excep- 
tions. It  seems  to  us  that  the  sanie  rule  would  obtain 
upon  a  motion  of  this  character  as  that  to  make  a 
complaint  or  pleading  more  specific;  and  in  the  latter 
case,  where  a  motion  is  made  to  require  the  pleading 
to  be  made  more  specific,  and  the  paper  denominated 
a  motion  does  not  indicate  in  what  particular  it  is 
desired  to  make  the  complaint  or  pleading  more  spe- 
cific or  definite,  no  question  is  presented  unless  em- 
bodied in  a  bill  of  exceptions.  City  of  Elkhart  v.  Wit- 
man,  122  Ind.  638;  Manhattan  Life  Ins.  Co.  v.  Doll^  80 
Ind.  113. 

But  it  has  been  repeatedly  held  that  where  the 
reasons  for  a  motion  to  dismiss  a  cause  do  not  appear 
by  bill  of  exceptions,  they  are  not  in  the  record,  and 
the  appellate  court  cannot  review  a  ruling  denying 
the  motion.  Long  v.  Town  of  BrooJcatony  Y9  Ind.  183; 
Hicks  V.  State,  ex  rel.y  83  Ind.  483;  Lippman  v.  City 
of  South  Bend  J  84  Ind.  276;  Evans  v.  Schafer,  88  Ind. 
92 ;  Smith  v.  McDonald,  3  Ind.  App.  49 ;  Yost  v.  Con- 
ray,  92  Ind.  464,  47  Am.  Rep.  166;  Sheeks  v.  Filliony 
3  Ind.  App.  262. 

It  is  impossible  for  the  court  to  know  from  the 
record  before  us,  whether  or  not  the  court  erred  in 
overruling  the  motion  to  dismiss,  for  there  is  no  means 
of  knowing  from  the  record  the  basis  or  reason  of  the 
motion,  and  hence  we  cannot  pass  upon  it.  But  if 
under  the  facts  as  shown  by  the  record,  the  appellant 
can  raise  the  question  of  the  sufficiency  of  the  com- 
plaint, and  the  complaint  is  defective,  then  it  can  get 
the  relief  desired  under  the  second  specification  in 
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the  assignment  of  errors.  The  judgment  in  this  case 
was  entered  by  agreement.  When  the  case  was  called 
for  trial,  counsel  for  appellee  said:  "There  will  be 
a  judgment  by  consent  in  this  cause  in  favor  of  the 
plaintiff,"  and  counsel  for  appellant  said,  addressing 
the  court,  "That  is  all  right,  your  honor,  Mr.  Stottsen- 
burg  will  prepare  the  order." 

It  is  evident  from  this,  that  the  parties,  by  counsel 
at  least,  had  agreed  upon  the  terms  of  settlement,  and 
a  basis  upon  which  judgment  should  be  rendered. 
There  is  no  pretense  that  Mr.  Kelso  was  not  author- 
ized to  act  for  appellant.  He  was  its  attorney  of 
record,  andean  agreement  made  by  him  in  open  court 
and  entered  or  record,  was,  in  the  absence  of  fraud 
or  collusion,  binding.  There  is  nothing  in  the  record 
to  show  that  there  was  any  fraud  or  collusion  in  the 
agreement  that  judgment  might  be  entered.  "An  at- 
torney being  an  agent,  duly  authorized,  his  acts  are 
those  of  his  client;  the  client  is  therefore  bound  by  all 
the  acts  of  his  attorney  in  the  course  of  legal  pro- 
ceedings, in  the  absence  of  fraud  or  collusion,  and  he 
cannot  plead  the  negligence  of  his  attorney  as  a 
ground  for  relief."  3  Am.  and  Eng.  Ency.  of  Law, 
(2  ed.),  p.  324.  In  support  of  the  above  proposition, 
many  authorities  are  cited. 

In  Harvey  v.  Fink^  111  Ind.  249,  it  was  held  that 
where  a  party  is  in  court  by  his  attorneys  when  an 
order  is  made  granting  the  opposing  party  a  new  trial 
as  of  right,  and  does  not  object  thereto,  he  cannot 
afterwards  move  to  vacate  the  order  upon  the  ground 
that  it  was  made  without  his  knowledge  or  consent. 

In  Hudson  v.  Allison,  54  Ind.  215,  the  question  de- 
cided was  much  like  the  one  before  us.  There,  the 
assignment  of  error  called  in  question  the  sufficiency 
of  the  complaint.  The  record  showed  that  the  parties 
to  the  action  appeared  by  their  respective  attorneys, 
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the  issues  were  joined,  the  evidence  heard,  and  by 
''consent"  the  court  found  for  the  plaintiff,  and  ren- 
dered judgment  accordingly.  The  defendant  below 
did  not  interpose  any  demurrer  to  the  complaint,  any 
motion  in  arrest  of  judgment,  or  reserve  an  exception. 
The  court  held  that  the  record  showed  a  judgment  by 
agreement,  which  agreement  such  attorneys  of  record 
had  power  to  make,  and  that  the  defects  in  the  com- 
plaint were  cured  by  the  finding  and  judgment.  In 
Fletcher  v.  Holmes^  25  Ind.  458,  it  was  held  that  a  judg- 
ment entered  by  agreement  by  a  court  of  general 
jurisdiction  having  power  in  a  proper  case  to  render 
such  a  judgment,  and  having  the  parties  before  it, 
will  bind  those  by  whose  agreement  it  is  entered,  not- 
withstanding the  pleadings  would  not,  in  a  contested 
case,  authorize  such  a  judgment. 

The  recent  case  of  the  IndianapoKSy  etc.,  R.  W.  Co. 
v.  SandSy  Tr.,  133  Ind.  433,  is  strongly  in  point.  In 
that  case  an  agreement  in  writing  was  made  by  and 
between  the  parties  through  their  respective  attorneys 
on  February  26,  1891,  that  judgment  should  be  ren- 
dered in  favor  of  the  plaintiff  on  June  26,  1891.  On 
the  last  named  date  judgment  was  duly  rendered 
according  to  the  terms  of  the  agreement.  Olds,  J., 
speaking  for  the  court;  said :  "We  think  the  cause,  as 
10  the  parties  entering  into  the  agreement  and  con- 
Renting  to  the  judgment,  should  not  be  considered  on 
its  merits,  but  should  be  aflBrmed,  and  this  conclusion 
we  think  well  supported  by  many  well  settled  rules 
in  addition  to,  and  independent  of,  the  decisions  hold- 
ing that  a  case  will  not  be  considered  on  its  merits, 
when  a  consent  decree  is  entered.  It  is  a  rule  too  well 
settled  to  require  the  citation  of  authority,  that,  if  a 
party  induces  a  cqurt  to  make  a  ruling  on  the  trial  of 
a  cause  admitting  incompetent  evidence,  he  cannot 
be  heard  to  complain  if  the  court:  adheres  to  the  same 
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ruling,  and  admits  incompetent  evidence  in  behalf  of 
his  adversary;  that  the  erroneous  ruling  being  made 
at  his  instance,  he  v^^ill  be  bound  by  the  application 
of  the  same  rule  throughout  the  case,  and  this  court 
will  not  reverse  the  judgment,  though  the  ruling  be 
erroneous.     ♦     ♦     ♦ 

"It  is  alike  a  well  settled  rule  that  if  one  consents,  or 
even  does  not  object,  when  he  has  an  opportunity  to 
do  so,  to  the  introduction  of  improper  evidence,  he  can 
not  afterwards  predicate  error  on  a  motion  to  strike 
it  out.  ♦  ♦  ♦  A  party  cannot,  by  request  or  by  his 
consent,  induce  the  court  to  make  a  ruling  or  enter  a 
judgment  which  is  erroneous,  and  then  immediately 
challenge  it  as  erroneous,  and  procure  a  reversal  on 
account  of  a  ruling,  or  an  act  done  by  the  court  at  his 
instance  or  with  his  consent.  *  *  *  It  is  a  well 
settled  rule  that  a  judgment  entered  by  agreement 
by  a  court  of  general  jurisdiction,  having  power  in 
a  proper  case  to  render  such  a  judgment,  and  having 
the  parties  before  it,  will  bind  those  by  whose  agree- 
ment it  is  entered  notwithstanding  the  pleadings 
would  not,  in  a  contested  case,  authorize  such  a  judg- 
ment,"— citing  Fletcher  v.  Uolmes,  supra. 

Continuing,  the  learned  judge  said:  "When  a  judg- 
ment is  rendered  by  agreement,  it  is  immaterial  to 
determine  as  to  whether  or  not  the  complaint  is  suf- 
ficient, for  if  the  judgment  be  one  which  the  court  had 
the  right  to  render,  and  the  parties  are  in  court,  the 
judgment  would  be  valid,  and  if  by  consent  of  the  de- 
fendant, or  induced  by  the  parties,  the  court  exceeds 
its  jurisdiction,  the  judgment  may  be  void  in  so  far 
as  it  exceeds  jurisdiction,  but  we  see  no  reason  why 
a  defendant  should  question  on  appeal  such  ruling 
any  more  than  any  other  erroneous  ruling  he  induces 
the  court  to  make.  He  has  agreed  to  the  judgment, 
he  is  bound  by  it,  and  it  should  stand  with  whatever 
validity  it  may  possess." 
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The  court  upon  these  facts  refused  to  consider  the 
merits  of  the  case,  saying:  "Taking  the  view  of  the 
case  which  we  do,  the  judgment  must  be  affirmed  with- 
out considering  the  merits  of  the  case." 

In  Knohlock  v.  Mueller^  123  111.  554,  17  N.  E.  696,  it 
was  said:  "Decrees  of  courts  of  chancery,  in  respect 
of  matters  within  their  jurisdiction,  are  as  binding 
and  conclusive  upon  the  parties  and  privies  as  are 
judgments  at  law;  and  a  decree  by  consent,  in  an 
amicable  suit,  has  been  held  to  have  an  additional 
claim  to  be  considered  final.  ♦  »  ♦  Decrees  so 
entered  by  consent  cannot  be  reversed,  set  aside  or 
impeached  by  a  bill  of  review  or  a  bill  in  the  nature 
of  a  bill  of  review,  except  for  fraud,  unless  it  be 
shown  that  the  consent  was  not,  in  fact  given,  or  some- 
thing was  inserted  as  by  consent  that  was  not  con- 
sented to.  *  *  *  It  is  the  general  doctrine  that 
such  a  decree  is  not  reversible  upon  appeal  or  writ  of 
error,  or  by  bill  of  review,  for  error."  If  upon  prin- 
ciple, and  the  authorities  cited  there  could  be  any 
doubt  about  the  rule,  the  question  has  certainly  been 
put  at  rest  by  the  Supreme  Court  of  the  United  States 
in  Pacific  Railroad  v.  Ketchum^  101  U.  S.  2iB9.  It  was 
there  held  that  a  consent  decree  in  the  circuit  court 
could  be  appealed  from;  that  when  it  appears  of 
record  that  the  defendant"  assented  to  a  decree, 
through  its  solicitor,  it  is  equivalent  to  a  direct  finding 
as  a  fact  by  the  court,  that  the  solicitor  had  authority 
to  do  what  he  did,  and  it  is  binding  on  appeal  so  far 
as  the  question  is  one  of  fact  only. 

Mr.  Chief  Justice  Waite  wrote  the  opinion  of  the 
court  in  that  case,  and  from  the  body  of  the  opinion 
we  quote  the  following:  "Parties  to  a  suit  have  the 
right  to  agree  to  anything  they  please  in  reference 
to  the  subject-matter  of  their  litigation,  and  the 
court,  when  applied  to,  will  ordinarily    give    effect 
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to  their  agreement,  if  it  comes  within  the  general 
scope  of  the  case  made  by  the  pleadings.  It  was 
within  the  power  of  the  parties  to  this  suit  to 
agree  that  a  decree  might  be  entered  for  a  sale 
of  the  mortgaged  property  without  any  specific  find- 
ing of  the  amount  due  on  account  of  the  mortgage 
debt,  or  without  giving  a  day  of  payment.  It  was 
also  competent  for  them  to  agree  that  if  the  property 
was  bought  at  the  sale  by  or  for  the  bondholders,  pay- 
ment of  the  purchase  money  might  be  made  by  a  sur- 
render of  the  bonds.  And  so  of  all  the  other  provi- 
sions of  the  decree  which  are  complained  of.  All 
these  were  matters  about  which  the  parties  might 
properly  agree;  and  having  agreed,  it  does  not  lie  with 
them  to  complain  of  what  the  court  has  done  to  give 
effect  to  their  agreement." 

* 

It  was  further  held  in  the  last  cited  case,  thjxt  if 
fraud  entered  into  the  agreement,  the  party  complain- 
ing should  have  applied  to  the  court  in  which  the 
fraud  was  perpetrated,  in  the  first  instance,  for  relief. 

In  the  case  before  us,  the  jurisdiction  of  the  court 
below,  both  over  the  subject-matter  and  the  parties, 
T\as  complete.  The  case  reached  the  circuit  court  in 
a  regular  way  by  appeal,  and  the  appellant  was  prop- 
erly in  court.  The  agreement  by  which  judgment  was 
entered,  did  not  affect  the  jurisdiction  of  the  court 
over  the  subject-matter,  for  such  jurisdiction  is  not 
questioned.  The  court  had  jurisdiction  to  render  such 
judgment  as  the  pleadings  and  facts  warranted,  and, 
by  the  agreement,  all  proof  or  evidence  was  waived. 
If  the  complaint  was  insufficient,  its  defects  were 
waived  by  the  agreement,  and  the  finding  and  judg- 
ment of  the  court  thereunder.  There  is  no  showing  in 
the  record  but  what  the  judgment  and  decree  were 
in  exact  conformity  to  the  agreement,  and,  in  the  ab- 
sence of  such  showing,  we  must  presume  they  were. 
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No  question  of  fraud  or  collusion  is  presented,  and 
even  if  it  was,  we  could  not  consider  it,  unless  it  had 
first  been  presented  in  the  court  below.  The  appel- 
lant here  id  a  corporation,  and  it  could  only  appear 
to  the  action  by  its  attorney  or  agent.  It  did  appear 
by  an  attorney,  and,  in  the  absence  of  any  showing  to 
the  contrary,  we  must  presume  he  had  authority  to 
appear;  and  having  such  authority,  he  had  the  right 
to  agree  that  a  judgment  should  be  rendered  for  api)el- 
lee,  and  by  such  agreement  the  appellant  confessed  its 
liability,  and  the  appellee's  right  to  a  judgment. 

It  seems  clear  to  us,  that  after  this  has  been  done, 
a  party  to  such  agreement, — ^an  agreement  sanc- 
tioned by  the  solemn  judgment  of  the  court, — cannot, 
and  ought  not  to  be  permitted  to  have  the  judgment 
or  decree  changed,  modified,  or  reversed,  without  first 
showing  some  fraud  or  mistake  by  which  he  was  in- 
duced to  enter  into  the  agreement,  and  ask  the  court 
to  enter  the  decree,  or  without  showing  some  valid 
reason  why  he  should  be  relieved  from  it.  Such  a 
doctrine  or  rule  would  be  at  variance  and  out  of 
harmony  with  the  rules  of  practice,  and  in  conflict 
with  the  great  weight  of  authorities.  See  Indianap- 
oliSy  eic.y  R.  W.  Co.  v.  SandSy  Tr.,  supru. 

In  the  bill  of  exceptions  it  is  stated  that  Mr.  Stotts- 
enburg,  attorney  for  appellee,  addressed  the  court  and 
said:  "There  will  be  a  judgment  by  consent  in  this 
cause  in  favor  of  the  plaintiff,''  to  which  Mr.  Kelso, 
attorney  for  appellant  replied:  "That  is  all  right  your 
honor;  Mr.  Stottsenburg  will  prepare  the  order." 
This  follows  the  expression:  "And  that  was  all  the 
evidence  given  in  the  cause." 

The  first  reason  assigned  in  the  motion  for  a  new 
trial  was  that  the  finding  of  the  court  was  not  sus- 
tained by  sufficient  evidence;  and  second,  that  the 
finding  was  contrary  to  law.     We  do  not  think  any 
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question  is  presented  by  th^  motion  for  a  new  trial. 
In  the  first  place,  we  cannot  regard  the  statements  of 
counsel  in  reference  to  the  agreement  or  to  judgment 
as  evidence  pertinent  to  any  issue  in  the  (^ase.  There 
was  no  evidence  given  in  the  cause,  and  from  the  facts 
as  they  appear  from  the  record,  no  evidence  was  neces- 
sary, or,  as  was  held  in  Indianapolis^  etc.y  R.  W.  Co,  v. 
SandSy  Tr.,  snpray  the  parties  supplied  and  waived  any 
defects  in  the  evidence  by  their  agreement  that  judg- 
ment should  be  entered  in  favor  of  appellee. 

Appellant's  second  reason  for  a  new  trial  is  not 
available,  for  the  reason  that  the  court  had  jurisdic- 
tion both  of  the  subject-matter  and  of  the  parties,  and 
had  power  to  render  a  judgment  by  agreement,  in  the 
absence  of  any  evidence  whatever.  Appellant  in- 
sists that  the  complaint  is  defective:  (1),  Because  it 
does  not  show  th^t  the  appellee  was  entitled  to  any 
relief,  and  (2),  that  it  is  not  sufficiently  ceri:ain  to  bar 
another  action.  From  what  we  have  said  it  is  unnec- 
essary for  us  to  decide  these  questions,  for  they  are 
waived  by  the  agreement  for  the  entry  of  judgment. 

The  learned  counsel  for  appellant  in  his  discussion 
of  the  third  assignment  of  erors,  which  calls  in  ques- 
tion the  overruling  of  the  motion  for  a  new  trial,  says: 
**When  the  order  or  judgment  of  a  board  of  county 
commissioners  has  been  made  and  recorded,  the  au- 
thority of  the  commissioners  is  exhausted,  and  they 
have  no  right  to  change  or  vacate  it,  and  of  course 
they  cannot  disregard  it."  With  this  proposition,  in 
the  abstract,  we  are  in  full  accord,  but  counsel's  rea- 
soning, while  ingenious,  has  no  application  to  it. 
Counsel  says  that  the  board  having  rejected  the  claim, 
it  had  no  power  to  vacate  and  disregard  its  own  order, 
even  by  another  formal  entry,  and  what  the  board 
could  not  do  directly,  its  attorney  could  not  do  indi- 
rectly.    He  further  says,  that  the  judgment  by  agree- 
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ment  was  an  unauthorized  allowance  of  a  rejected 
claim.  True,  appellant  had  no  power  after  entering 
its  formal  order  dismissing  the  claim,  to  reinstate  and 
allow  it  by  a  subsequent  formal  order.  As  was  said 
in  Board,  etc.,  v.  Gravel  Road  Co.,  88  Ind.  199,  the  board 
could  not  annul  or  set  aside  decisions  made  or  judg- 
ments rendered  after  the  close  of  the  term  at  which 
they  were  entered.  In^Badger  v.  Merry,  139  Ind.  631 
the  board  of  commissioners  made  and  entered  an 
order  establishing  a  highway.  Three  days  thereafter, 
and  at  the  same  term,  the  appellant  moved  on  affida- 
vit to  have  such  final  order  set  aside,  which  motion 
was  sustained,  and  thereupon  appellant  and  others 
filed  remonstrances.  It  was  held  that  the  order  to 
set  aside  the  final  order  establishing  the  highway  was 
void,  on  the  ground  that  the  board  had  no  statutory 
power  to  change,  vacate,  or  disregard  such  final  order 
or  judgment.  These  are  the  only  authorities  relied 
upon  by  counsel  to  support  his  contention,  but  they 
are  not  in  point  here. 

In  this  case  the  appellant  did  not  change,  vacate,  or 
disregard  its  order,  but  agreed  that  judgment  should 
be  entered  against  it,  in  a  superior  tribunal,  having 
jurisdiction  of  the  subject-matter  and  the  parties  to 
the  action. 

It  may  be  that  appellant  has  been  imposed  upon, 
and  that  a  fraud  has  been  perpetrated,  to  its  injury; 
but  it  does  not  so  appear  from  the  record,  and  we  find 
no  error  for  which  the  judgment  can  be  reversed. 
Judgment  affirmed. 
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[No.  2,318.     Filed  February  2,  1898.] 

PLEADiNa. — ConstrUiCtion, — Where  a  pleading  is  uncertain  and  ambig- 
uous and  the  theory  thereof  rendered  obscure,  it  will  be  construed 
most  strongly  against  the  pleader,  and  particular  expressions  will 
be  made  to  harmonize  with  the  general  trend  of  the  meaning  of 
the  language  of  the  entire  pleading  taken  as  a  whole,    p.  244.. 

Fraud. — FaUe  Representations. — Complaint. — Statute  of  Frauds. — 
Allegations  in  a  complaint  charging  that  defendant  falsely  and 
fraudulently  represented  to  plaintiff  that  a  certain  salt  mining 
company  was  in  a  prosperous  condition,  thereby  inducing  plaintiff 
to  purchase  stock  in  said  company,  which  was  issued  direct  from 
the  company  to  plaintiff,  amount  only  to  charging  defendant  with 
statements  made  for  the  purpose  of  establishing  the  credit  of  the 
said  company  with  intent  that  it  should  thereby  obtain  money,  and 
not  being  made  in  writing  such  representations  are  within  the  stat- 
ute of  frauds,  section  6684,  Bums'  R.  S.  1894  (4909,  Horner's  R  S. 
1897),  providing  that  '*  no  action  shall  be  maintained  to  charge  a 
person  by  reason  of  any  representation  made  concerning  the  char- 
acter, conduct,  credit,  ability,  trade  or  dealings  of  any  other  person, 
unless  such  representations  be  made  in  writing  and  signed  by  the 
party  to  be  charged  thereby  or  by  some  i>er8on  thereunto  by  him 
legally  authorized."   pp.  244'S4S, 

Statutory  Construction.— Sfto^uteo/JVaiui*.— The  word  "person" 
as  used  in  the  statute  of  frauds,  section  6684,  Bums'  R.  S.  1894 
(4909,  Homer's  R.  S.  1897),  is  a  generic  term  and  includes  both 
natural  and  artificial  persons,    p.  2^7. 

From  the  Lake  Superior  Court.     Reversed. 

George  W.  Plummer^  Peter  Crumpacker  and  Wil- 
her  B.  Reading^  for  appellant. 

Ibach  &  Ibach  and  AgneWj  Kelly  &  Borders^  for 
appellee. 

Black,  J. — ^The  appellee's  complaint  contained  two 
paragraphs,  and  a  demurrer  to  them  jointly  was  over- 
ruled. In  the  first  paragraph  it  was,  in  substance, 
shown  that  on  or  about  November  25,  1889,  the  appel- 
lant falsely  and  fraudulently  represented  to  the  appel- 
lee that  the  Crystal  Rock  Salt  Mining  Company,  a 
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corporation  operating  a  salt  mine  in  Kansas,  was  a 
prosperous  corporation  and  owned  a  large  number  of 
acres  of  land  underlaid  with  the  finest  kind  of  rock 
salt,  which  was  easy  of  access  and  but  a  few  feet  below 
the  surface  of  the  ground;  that  the  mine  was  easily 
worked ;  that  the  corporation  had  a  full  equipment  of 
machinery  for  the  purpose  of  working  the  mine,  and 
had  enough  orders  to  keep  the  mine  working  for  ten 
years,  and  could  sell  all  the  product  in  New  Mexico  if 
it  wanted  to  do  so;  that  it  had  obtained  such  rates  of 
transportation  from  the  railroad  companies  that  it 
could  deliver  the  salt  at  any  point  within  the  United 
States  cheaper  than  any  other  salt  company;  that 
arrangements  had  been  made  with  Armour  and  Swift 
to  take,  accept  and  use  the  salt  of  this  corporation  for 
their  uses;  and  that  it  had  opened  up  a  large  field;  that 
the  appellant  advised  and  suggested  that  the  appellee 
purchase  of  the  appellant  a  number  of  shares  of  stock 
in  said  company;  that  in  order  to  induce  the  appellee 
to  purchase  shares  of  stock  in  said  company,  appellant 
falsely  and  fraudulently  represented  to  him  as  being 
true  all  of  the  above  representations;  that  the  appellee 
relying  upon  such  representations  as  made  upon  the 
part  of  the  appellant,  and  believing  them  to  be  true, 
purchased  of  the  appellant  one  hundred  shares  in  said 
company,  and  the  appellant  had  issued  to  the  appellee 
one  hundred  shares  of  stock  directly  from  the  com- 
pany, and  he  paid  the  appellant  therefor  $250.00;  that 
the  representations  so  made  at  the  time  by  the  appel- 
lant were  all  false,  and  were  known  by  him  to  be  false 
when  he  made  them ;  **that  the  said  company  so  claimed 
to  be  represented  by  him,  and  in  which  he  claimed  to 
hold  a  large  number  of  shares  of  stock,  "did  not  ojwn  any 
land  in  Kansas,  but  simply  had  a  lease  upon  certain 
lands;  that  the  mine  was  not  in  working  condition; 
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that  the  company  did  not  have  sufficient  orders  to 
beep  the  mine  working  for  ten  years,  or  for  any  other 
length  of  time;  "that  salt  appears  many  hundreds  of 
feet  below  the  surface,  the  said  mine  now  being  full 
with  water  and  was  nearly  all  of  the  time  when  such 
false  representations  were  made  to  the"  appellee  by 
the  appellant;  that  "the  machinery  is  inadequate  to 
perform  the  necessary  work  to  operate  the  mine  suc- 
cessfully, and  was  at  the  time  said  representations 
were  so  made;"  that  "said  shares  of  stock  were  then 
and  are  now  absolutely  worthless;"  that  when  said 
representations  were  made  the  appellee  resided  sev- 
eral hundred  miles  from  the  place  where  the  mine  is 
located,  and  had  no  means  of  ascertaining  any  other 
information,  except  as  was  given  him  by  the  appel- 
lant; that  appellee  relied  implicitly  upon  the  appel- 
lant and  believed  that  he  was  dealing  fairly  with  him, 
as  he  had  known  him  for  some  time,  and  was  his  ten- 
ant at  the  time  of  the  making  of  said  representations. 
**Wherefore  plaintiff  prays  judgment  for  one  thousand 
dollars,  for  costs  and  all  other  proper  relief." 

In  the  second  paragraph  it  was  alleged  that  on  or 
about  the  11th  of  April,  1891,  for  the  purpose  of 
inducing  the  appellee  to  buy  stock  in  the  company, 
the  appellant  falsely  and  fraudulently  made  represen- 
tations to  the  appellee  set  forth,  being  substantially 
the  same  as  those  set  forth  in  the  first  paragraph ;  and 
it  was  alleged  that  the  -appellant  "advised  and  sug- 
gested that"  the  appellee  "purchase;  more  shares  of 
stock  in  said  company ;  that  he  owned  a  large  number 
of  shares  of  stock  himself  and  knew  what  the  same 
was  worth;  that  he  knew  a  man  who  would  sell  more 
shares  for  three  dollars  and  fifty  cents;"  that  appellee 
agreed  to  take  more  shares,  and  paid  appellant 
$700.00  therefor;  that  the  appellee  relying  upon  such 
representations  and  believing  them  to  be  true  pur- 
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chased  of  the  appellant  two  hundred  shares  of  stock  ' 
in  the  company,  and  the  appellant  "had  jssued  to  the 
plaintiff  herein  two  hundred  shares  of  stock  directly 
from  the  company."  It  is  alleged  that  the  represen- 
tations were  false,  and  were  known  to  be  false  by  the 
appellant  when  he  made  them;  that  "the  said  com- 
pany so  claimed  to  be  represented  by  him,  and  in 
which  he  claimed  to  hold  a  large  number  of  shares  of 
stock"  did  not  own  any  land,  eti.y  negativing  the  truth 
of  the  allegations  as  in  the  first  paragraph.  A  sim- 
ilar averment  was  also  made  concerning  appellee's 
residence  and  want  of  means  of  information,  his  reli- 
ance upon  the  appellant,  and  the  appellant's  knowl- 
edge of  the  falsity  of  the  representations.  It  was  al- 
leged, that  as  soon  as  the  appellee  discovered  that  the 
representations  were  false  and  that  "the  shares  of 
stock  which  had  been  sold  to  him  were  of  no  value,  he 
asked  defendant  for  the  return  of  his  money  thereto- 
fore paid  to  him ;  that  the  plaintiff  paid  to  the  defend- 
ant the  sum  of  $1,000.00  for  the  shares  of  stock  so 
received  by  him  in  consideration  of  the  said  sum,  but 
that  in  truth  and  fact  they  were  worthless;  that  the 
plaintiff  by  reason  of  the  premises  herein  set  forth  has 
been  damaged  in  the  sum  of  $1,000.00."  It  is  alleged 
that  said  shares  of  stock  "are  now  in  the  possession  of 
the  clerk  of  this  court,  and  plaintiff  hereby  offers  to 
submit  to  any  order  of  the  court  which  he  may  make  rel- 
ative thereto.  Wherefore  he  asks  judgment  for  the  sum 
of  f  1,000.00  and  for  costs  and  all  other  proper  relief." 
The  judgment  was,  that  "the  sale  of  stock  as  set  forth 
in  plaintiff's  complaint  was  made  fraudulently  and 
without  consideration  by  the  defendant  to  the  plain- 
tiff, and  that  the  plaintiff  do  have  and  recover  of  and 
from  said  defendant  the  sum  of  nine  hundred  and  fifty 
dollars  and  all  his  costs  in  this  behalf  laid  out  and 
expended." 
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The  two  paragraphs  of  complaint  relate  to  diflferent 
transactions  essentially  of  the  same  character,  con- 
summated at  different  times.  There  seems  to  be  no 
material  difference  between  the  supposed  causes  of 
action  stated  in  them.  The  confusion,  uncertainty, 
and  ambiguity  in  each  which  render  the  theory  of  the 
pleader  somewhat  obscure  give  occasion  for  applying 
the  rule  that  the  pleading  must  be  construed  most 
strongly  against  the  pleader,  rather  than  most  favor- 
ably to  him.  .  Particular  expressions  must  be  made  to 
harmonize  with  the  general  trend  of  the  meaning  of  • 
the  language  of  each  paragraph  taken  as  a  whole.  It 
was  incumbent  upon  the  plaintiff  to  state  a  definite 
cause  of  action,  and  if  he  has  made  statements  in  the 
pleading  which  are  capable  of  a  meaning  adverse  ta 
himself,  or  which  are  as  susceptible  of  being  under- 
stood in  such  unfavorable  sense  as  of  being  taken  in 
his  favor,  the  construction  must  be  adverse  to  him, 
if  thereby  consistency  and  definiteness  upon  a  partic- 
ular theory  may  be  arrived  at.  There  are  statements 
in  each  paragraph  that  the  plaintiff  purchased  the 
shares  of  stock  from  the  defendant,  and  paid  him  for 
them.  But  there  are  many  other  averments  which  per- 
mit and  require  that  these  statements  be  not  taken  in 
their  ordinary  sense,  and  which  lead  to  the  conclusion 
that  each  paragraph  relates  to  a  taking  of  stock  in 
the  company  by  way  of  original  issue,  and  not  by  way 
of  purchase  of  stock  owned  by  the  appellant.  It  ia 
alleged  that  the  appellant  claimed  to  own  a  large 
number  of  shares  of  stock  in  the  company,  but  it  is 
not  alleged  or  denied  that  he  did  own  any  stock,  and 
it  is  not  stated  that  he  sold,  or  that  the  appellee  pur- 
chased any  stock  which  the  appellant  owned  or* 
claimed  to  own.  It  is  stated  that  appellant  advised 
and  suggested  that  appellee  purchase,  of  the  former, 
stock  in  the  company,  but  it  is  not  averred  that  the 
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representations  were  madd  to  induce  him  to  do  so,  but 
it  is  alleged  that  they  were  made  to  induce  him  to 
purchase  stock  in  the  company.  The  corporation  is 
referred  to  as  "so  claimed  to  be  represented  by"  the 
appellant.  In  the  second  paragraph  it  is  said  that 
the  appellant  stated  that  he  knew  a  man  that  would 
sell  stock,  and  that  the  appellee  agreed  to  take  more 
stock,  from  whom  is  not  there  stated ;  but  it  is  alleged 
in  each  paragraph  that  the  stock  was  issued  to  the 
appellee  directly  from  the  company. 

He  demanded  back  his  money,  but  there  is  no  pre- 
tense of  a  rescission.  He  had  left  the  stock  with  the 
clerk  of  the  court,  but  it  is  not  stated  that  he  had 
offered  it  to  the  appellant,  or  that  he  had  so  left  it 
for  him.  This  is  all  consistent  with  the  theory  that 
the  stock  in  question  had  not  been  bought  of  the 
appellant,  and  it  is  upon  such  theory  that  we  consider 
as  to  the  sufHciency  of  the  complaint. 

The  sixth  section  of  our  statute  of  frauds,  being 
section  6634,  Burns'  R.  S.  1894  (4909,  Horner's  R.  S. 
1897),  provides:  "No  action  shall  be  maintained  to 
charge  a  person  by  reason  of  any  representations 
made  concerning  the  character,  conduct,  credit,  abil- 
ity, trade  or  dealings  of  any  other  person,  unless  such 
representations  be  made  in  writing  and  signed  by  the 
party  to  t)e  charged  thereby,  or  by  some  person  there- 
unto by  him  legally  authorized."  In  Cook  v.  Churchr 
many  104  Ind.  141,  this  statutory  provision  is  discussed 
and  applied.  It  is  there  held,  that  "when  representa- 
tions are  made  concerning  the  credit,  ability,  etc.,  of 
another,  by  one  not  a  party  to  the  transaction,  but 
with  intent  that  the  person  concerning  whom  they  are 
made  shall  obtain  credit  upon  such  representations, 
then,  even  though  fraudulent,  they  are  nevertheless 
within  the  statute."  The  form  of  the  action  is  an 
immaterial  matter,  if  to  sustain  the  action  such  rep- 
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resentations  must  be  proved.  Cook  v.  Churchman, 
supra.  While  the  statute  in  the  form  in  which  it  has 
been  enacted  in  this  State  does  not  expressly  require 
.that  the  representations  be  made  with  a  particular 
intent,  it  is  held  in  Cook  v.  Churchman,  supra,  that  our 
statute  is  in  all  respects  the  equivalent  of  Lord  Ten- 
terden's  act,  and  it  is  said  that  one  of  the  tests 
whether  a  case  is  within  the  statute  or  not  is  whether 
the  representations  were  made  with  the  purpose  to 
establish  the  credit  or  pecuniary  ability  of  another. 
See  Mcdbury  v.  Watson,  6  Mete.  (Mass.)  246,  39  Am. 
Dec.  726;  Norton  v.  Huxley,  13  Gray  285.  Itds  further 
stated  in  Cook  v.  Churchman,  supra,  that  it  is  imma- 
terial that  the  person  making  the  representations  may 
have  had  some  design  of  obtaining  an  incidental  ad- 
vantage to  himself  as  a  result  of  the  credit  intended 
to  be  secured  thereby,  and  that  when  such  represen- 
tations are  made  with  the  intention  that  a  third  per- 
son shall  in  the  first  instance  obtain  credit,  money,  or 
goods  thereupon,  they  must  be  in  writing  in  order  to 
give  a  cause  of  action  against  the  person  making 
them.  It  was  further  held,  that  representations 
made  with  a  view  to  establish  the  general  credit  and 
pecuniary  ability  of  another  are  not  taken  out  of  the 
statute  by  the  fact  that  they  are  made  concerning  his 
particular  property  and  assets. 

In  the  case  before  us,  the  representations  are  not 
shown  to  have  been  made  in  reference  to  an  alleged 
corporation  which  in  fact  had  no  existence,  or  to 
obtain  a  transfer  of  property  or  money  from  the  appel- 
lee to  the  appellant,  or  to  him  and  others,  or  to  obtain 
credit  for  the  appellant,  or  for  him  and  others,  how- 
ever it  might  be  supposed  that  he  would  have  derived 
a  profit  incidentally  if  it  had  been  directly  stated 
that  he  was  a  stockholder;  nor  are  the  representations 
shown  to  have  been  made  in  reference  to  the  charac- 
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ter,  conduct,  etc.,  of  the  appellant  himself,  or  to  in- 
duce the  appellee  to  purchase  property  from  the  ap- 
pellant or  the  corporation.     If  it  can  be  said,  as  we 
think  it  may,  that  it  is  shown,  that  the  representa- 
tions were  made  by  the  appellant  to  establish  the  gen- 
eral credit  or  ability  of  the  corporation  with  the  intent 
that  it  should  obtain  money  thereon,  such  representa- 
tions not  being  in  writing  signed  by  appellant  or  by 
^tne  person  thereunto  by  him  legally  authorized,  they 
^^iiuot  be  the  basis  of  an  action  against  him.     If  the 
^^ements  of  fraud  be  sufficiently  shown,  as  to  which 
J^^  make  no  decision,  this  would  not  alter  the  case. 
*^^  words  "any  other  person"  in  this  statute  include 
^    -f>ilvate  corporation.     The  word  person  is  a  generic 
^^^*^,  including  both  natural  and  artificial  persons. 
^^  ^T)es  not  always  in  statutes  embrace  corporations, 
^^  ^    where,  as  here,  there  is  nothing  in  the  subject- 
'^^Iter  or  in  the  context  to  indicate  a  purpose  to  use 
\1  in  the  limited  sense  of  natural  persons,  and  the 
object  of  the  statute  is  fully  subserved  only  by  apply- 
ing the  general  meaning  and  including  therein  arti- 
ficial  persons,   this  general   application   should   be 
made.    See  18  Am.  and  Eng.  Ency.  of  Law,  404  et  seq.; 
6  Thomp.  Corp.,  section  7790;  Black  Interp.  of  Law, 
138;  Billings  v.  State,  107  Ind.  54,  57  Am.  Rep.  77. 

In  Bush  T.  Spragtie,  51  Mich.  41, 16  N.  W.  222,  in  the 
second  paragraph  of  the  complaint,  it  was  sought  to 
charge  the  defendants  by  reason  of  favorable  repre- 
sentations concerning  the  credit,  etc.,  of  a  corpora- 
tion in  which  the  defendants  were  officers,  relying 
upon  which  the  plaintijff  was  induced  to  purchase  of 
the  corporation  a  certain  number  of  shares  of  stock 
therein  for  a  certain  sum  paid  to  it.  There  were  dif- 
ferences among  the  judges  upon  some  questions  in- 
volved in  the  case,  but  there  does  not  appear  to  have 
been  any  dissent  from  the  view  that  if  there  be  a  pay- 
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ment  of  money  to  a  corporation  for  shares  of  its  capi- 
tal stock  upon  favorable  representations  of  a  single 
member  of  the  corporation  concerning  its  credit,  etc., 
such  a  changing  of  property  from  cash  into  stock 
would  be  an  obtaining  of  money  by  the  corporation 
upon  the  exaltation  of  its  credit  and  ability  within  the 
contemplation  of  the  statute.  The  case  as  stated  in 
the  complaint  seems  to  be  within  the  statute.  The 
judgment  is  reversed,  and  the  cause  is  remanded  with 
instructions  to  sustain  the  demurrer  to  the  complaint. 


Cummings  et  al.  v.  Girton. 

[No.  2,880.     FUed  February  8,  18»8.] 

PLSADmG. — Demurrer, — Carrying  Demurrer  to  Anstoer  Back  to  Com- 
plaint — ^Where  an  answer  is  held  good  on  demurrer  the  defend- 
ant cannot  successf uUj  urge  on  appeal  that  the  court  erred  in  not 
canying  the  demurrer  back  to  the  paragraph  of  complaint  to  which 
the  answer  was  addressed,    pp.  B50^  £51, 

Sahb. — Complaint, — Bills  and  Notes.— Failure  to  Set  Out  Copy  of 
Indorsement, — The  failure  of  a  complaint  in  an  action  on  a  prom- 
issory note  against  the  maker  and  indorser  to  contain  a  copy  of  the 
indorsement  may  be  cured  by  the  evidence,  and,  where  the  complaint 
is  questioned  for  the  first  time  by  assignment  of  errors  on  appeal, 
such  defect  will  be  held  cured  by  the  find^g  and  judgment,  if  the 
complaint  contains  sufficient  facts  to  bar  another  action  for  the 
same  cause,    pp,  250^  251, 

Same. — Variance, — Bills  and  Notes. — Attorney's  Fees, — Where  a  note 
sued  on  provided  for  attorney's  fees,  and  the  note  set  out  in  the  find- 
ing provides  for  five  per  cent,  attorney's  fees,  while  the  court  in  the 
judgment  allowed  more  than  five  per  cent.,  such  variance  is  not 
material  within  the  meaning  of  sections  394,  895,  Bums'  R.  S.  1894 
(891,  892,  R.  S.  1881),  providing  that  no  variance  between  the  alle- 
gations in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  party,  and  that  in  such 
case  the  court  may  order  an  amendment,  as  such  amendment  wiU 
be  deemed  to  have  been  made.    p.  251, 

From  the  Marion  Superior  Court.     Affirmed,  condi- 
tiotially. 
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William  V,  Booker^  for  appellants. 

H.  J.  Everett  and  C.  H.  Everett^  for  appellees. 

Robinson,  C.  J. — From  the  special  finding  of  facts 
it  appears  that  on  the  13th  day  of  July,  1892,  Hug;h  W. 
White  executed  to  Matthew  M.  Cummings  the  follow- 
ing promissory  note: 

"$60.00.  Indianapolis,  Ind.,  July  13th,  1892. 

Four  months  after  date,  I,  we  or  either  of  us  prom- 
ise to  pay  to  the  order  of  M.  M.  Gummings,  sixty  dol- 
lars and  five  per  cent,  attorney's  fees  and  interest  at 
eight  per  cent,  per  annum  after  maturity  until  paid. 
Negotiable  and  payable  at  the  Indianapolis  National 
Bank,  value  received,  without  any  relief  from  valua- 
tion and  appraisement  laws.  The  drawers  and  in- 
dorsers  severally  waive  presentment  for  payment,  pro- 
test and  notice  of  protest  and  non-payment  of  this  note. 

[Signed.]     H.  W.  White." 

That  Cummings  indorsed  his  name  on  the  back  of 
said  note  and  afterwards  White  delivered  the  note  to 
W.  I.  Ripley  and  received  the  full  consideration 
thereof,  that  before  the  maturity  of  the  note,  Charles 
Girton,  for  a  valuable  consideration,  purchased  said 
note  from  Ripley  who  indorsed  the  same;  that  shortly 
after  the  maturity  of  the  note  White  paid  to  Ripley 
eight  dollars  in  tailoring  work  to  get  him  to  have  Qir- 
ton to  "hold  off"  from  suit ;  that  some  time  thereafter 
Ripley  paid  Girton  one  dollar  and  twenty  cents  on 
interest  past  due  and  requested  Girton  to  forbear  suit, 
but  Girton  refused  to  do  so ;  that  during  the  time  since 
the  maturity  of  the  note  up  to  bringing  suit,  on  the 
16th  day  of  March,  1895,  Girton  made  frequent  de- 
mands of  both  White  and  Cummings  for  the  payment 
of  the  same;  that  at  no  time  did  Girton  as  owner  of 
the  note  or  otherwise  agree  to  extend  the  time  of 


250       APPELLATE  COURT  OF  INDIANA, 

Cummings  et  al.  v.  Girton. 

payment  of  said  note  to  White  or  Ripley;  that  there 
is  due  on  the  note  in  principal,  interest  and  attorney's 
fees,  $81.15.  The  court  stated  as  a  conclusion  of  law 
that  the  law  is  with  the  plaintiff ,  and  that  he  should 
recover  said  sum. 

The  suit  was  commenced  before,  a  justice  of  the 
peace.  The  sufficiency  of  the  complaint  is  questioned 
for  the  first  time  in  this  court.  The  evidence  has  not 
been  brought  into  the  record.  It  is  argued  that  the 
complaint  is  insuffigient  for  the  reason  that  it  does 
not  set  out  either  the  original  indorsement  of  Cum- 
mings, or  a  copy,  and  contains  no  reference  to  either 
the  original  or  a  copy.  The  complaint  alleges  that 
the  "note  was  indorsed  bv  said  Matthew  M.  Cum- 
mings  under  the  name  and  style  of  'M.  M.  Cummings' 
to  the  said  defendant  William  I.  Ripley."  Appellant 
Cummings  answered  with  the  general  denial,  and,  in 
his  second  paragraph  of  answer,  that  he  executed  the 
note  as  surety  and  that  without  his  knowledge  or  con- 
sent after  the  maturity  of  the  note  the  time  of  pay- 
ment was  extended  one  year.  A  demurrer  to  the  sec- 
ond paragraph  of  answer  was  overruled.  Appellants' 
counsel  contends  that  the  complaint  is  bad,  and  that 
the  court  should  have  carried  the  demurrer  back  and 
sustained  it  to  the  complaint.  But  this  question  has 
been  decided  against  appellants'  contention.  The 
doctrine  has  been  established  in  this  State  that, 
"where  a  defendant's  answer  is  held  good  on  de- 
murrer, he  cannot  successfully  urge  on  appeal  that  the 
court  erred  in  not  carrying  the  demurrer  back  to  the 
paragraph  of  the  complaint  to  which  the  answer  was 
addressed."  Gilbert  v.  Bukcr^  106  Ind.  558,  and  cases 
there  cited. 

Even  if  we  should  conclude  that  the  complaint  fails 
to  set  out  the  indorsement,  vet  it  would  be  such  a 
defect  as  could  be  supplied  by  the  evidence;  and  in 
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such  case,  where  the  complaint  is  questioned  for  the 
first  time  by  an  assignment  of  error  in  this  court,  such 
defect  will  be  held  cured  by  the  finding  and  judgment, 
and  if  the  complaint  contains  enough  to  bar  another 
action  for  the  same  thing  it  will  be  held  good. 
Warden  v.  Nolarij  10  Ind.  App.  334. 

The  note  sued  on  provides  for  attorney's  fees,  while 
the  note  set  oijt  in  the  finding  provides  for  five  per  cent, 
attorney's  fees.  In  the  judgment,  the  court  allowed 
as  attorney's  fees  more  than  five  per  cent.  Appel- . 
lants'  counsel  argue  that  this  is  a  variance  between 
the  finding  and  the  complaint,  and  that  the  amount 
of  recovery  is  too  large. 

The  code  provides  that  "No  variance  between  the 
allegations  in  a  pleading  and  the  proof  is  to  be  deemed 
material,  unless  it  has  actually  misled  the  adverse 
party,  to  his  prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits."  Section  394,  Burns'  R.  S. 
1894.  "Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fac£ 
to  be  found  according  to  the  evidence,  or  may  order 
an  immediate  amendment,  without  costs."  Section 
395,  Burns'  R.  S.  1894. 

We  do  not  think  the  variance  material  within  the 
meaning  of  the  above  sections,  and  as  the  complaint 
might  have  been  amended  in  the  court  below  to  cor- 
respond to  the  proof,  such  amendment  will  be  deemed 
to  have  been  made.  See  section  670,  Burns'  R.  S. 
1894;  Davis  v.  Doherty,  69  Ind.  11;  Steinke  v.  Benthj, 
6  Ind.  App.  663;  Bristol  Hydraulic  Co,  v.  Boyer,  67  Ind. 
236. 

Under  the  findings  the  court  could  allow  no  more 
than  five  per  ceift.  attorney's  fees.  Allowing  five  per 
cent,  attorney's  fees  the  judgment  should  have  been 
rendered  for  $78.31  instead  of  for  |81.15.  The  amount 
of  the  recovery  is  too  large  in  the  sum  of  $2.84. 
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If  appellee  will  within  thirty  days  remit  $2.84  of 
said  judgment  as  of  its  date,  the  judgment  will  be 
affirmed  at  appellee's  costs,  otherwise  the  judgment 
is  reversed  at  appellee's  cost^  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial. 


The  Sheridan  Gas,  Oil  and  Coal  Company 

V.  Peaeson. 

[No.  2,289.     Filed  February  4,  1898.] 

Husband  and  Wife. — Tenants  by  Entireties, — Action  for  Damages. 

'  — Parties, — Natural  Oa^  Explosion, — A  husband  may  maintain  an 
action  for  damages  to  a  storeroom  of  which  he  held  possession, 
caused  by  a  natural  gas  explosion,  without  joining  his  wife,  where 
the  premises  were  held  by  him  and  his  wife  as  tenants  by  entireties. 
pp,  25S-255, 

Abatement  and  REviVAL.~Parh'e8.~A  defect  of  parties  plaintiff, 
such  defect  not  being  apparent  on  the  face  of  the  complaint,  can 
be  assailed  only  by  a  plea  in  abatement,    p,  S55. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

Shirts  &  Kilbouttie  and  Griffin^  Oriffin  &  Oriffin, 
for  appellant. 

Fertig  &  Alexander  and  CfaviUy  Coffin  &  Davis,  for 
appellee. 

CoMSTOCK,  J. — ^This  action  was  brought  by  appellee 
against  appellant  to  recover  damages  to  appellee's 
storeroom  and  goods  therein,  in  the  town  of  Sheridan, 
this  State,  occasioned  by  an  explosion  of  natural  gas. 

The  defendant  (appellant)  answered  by  general  de- 
nial. There  was  a  trial  by  jury  and  a  special  verdict 
returned.  Upon  this  verdict  on  motion  of  appellee 
judgment  was  rendered.for  $436.  Appellant's  motion 
for  a  new  trial  was  overruled,  and  thereupon  appel- 
lant moved  to  modify  the  judgment,  which  motion  was 
overruled. 

The  errors  assigned  are,  (1),  error  in  overruling  de- 
murrer to  complaint;  (2),  error  in  sustaining  motion 
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for  judgment  in  favor  of  appellee  on  special  verdict; 
(3),  error  in  overruling  motion  for  new  trial ;  (4),  error 
in  overruling  motion  to  modify  the  judgment. 

The  only  questions  discussed  under  the  assignments 

(and  under  the  rules  all  others  are  waived),  are,  (1) 

;Can  the  husband  alone  maintain  an  action  for  dam- 

lages  to  real  estate  held  by  him  and  his  wife  as  tenants 

by  entireties?''     (2)    "Did  the  court  err  in  overruling 

the  motion  to  modify  the  judgment?" 

The  action  was  to  recover  damages  sustained  by 
appellee,  a  merchant,  engaged  in  a  retail  business,  for 
injury  done  to  the  storeroom  and  stock  of  general 
merchandise  therein  owned  by  him. 

In  the  course  of  the  trial  it  appeared  from  the  evi- 
dence for  the  first  time  at  the  beginning  of  the  cross- 
examination  of  plaintiff,  that  the  title  to  the  real  es- 
tate was  held  by  him  and  his  wife  as  tenants  by 
entireties.  Thereupon  appellant  moved  to  strike  out 
all  the  testimony  of  the  plaintiff  relating  to  damages 
to  the  wood-work  and  wall  paper  on  the  building,  the 
damage  to  the  building,  and  the  depreciation  of  the 
rental  value  of  the  room  for  four  months,  which  mo- 
tion the  court  overruled.  The  verdict  showed  that  the 
jury  assessed  as  separate  items  of  damages,  amounts 
upon  the  building  and  wall  paper,  $25.00;  upon  the 
rental  value,  $36.00;  upon  the  building,  $125.00. 

At  the  proper  time  appellant  also  moved  the  court 
to  modify  the  judgment  so  as  to  exclude  therefrom  the 
amounts  assessed  upon  the  foregoing  items.  This 
motion  was  also  overruled.  To  these  rulings  appel- 
lant duly  reserved  exceptions. 

The  complaint  alleges  that  the  plaintiff  was  at  the 
time  of  the  explosion  the  owner  of  a  storeroom  in  the 
town  of  Sheridan  and  stock  of  general  merchandise, 
etc.,  which  he  held  for  sale  at  retail  in  said  store- 
room, etc. 
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The  action  was  personal,  to  recover  damages  sus- 
tained by  appellee  for  injury  to  said  storeroom  and 
stock  of  merchandise.  The  plaintiff  had  the  right  to 
recover  damages  to  the  storeroom,  although  the  title 
to  the  realty  was  in  himself  and  wife  as  tenants  by 
entireties.  In  Fairchild  v.  Chastelleux,  1  Pa.  St.  176, 
44  Am.  Dec.  117,  it  is  held  that  when  husband  and 
wife  own  real  estate  as  tenants  by  entireties,  the  hus- 
band, without  joining  his  wife,  may  sustain  an  action 
for  damages  to  the  real  estate,  the  court  using  the  fol- 
lowing language:  "But  when  the  title  does  not  come 
in  question,  and  the  action  is  merely  personal,  and 
seeks  a  compensation  in  damages  for  an  injury  done 
to  the  husband's  interest  in  the  wife's  estate  during 
the  marriage,  then  it  is  in  his  election  whether  he  will 
join  his  wife  in  the  action  or  not."  In  Washburn  v. 
C<i8€y  1  Wash.  Ter.  253,  plaintiff  brought  suit  for  dam- 
ages done  his  crops  by  the  cattle  of  defendant.  Upon 
the  trial,  it  being  disclosed  that  a  third  party  had  an 
interest  in  the  crops,  the  court  summarily  dismissed 
the  action  because  of  the  non-joinder  of  said  third 
party.  It  was  held  that  the  trial  court  erred  in  so 
doing;  that  the  interest  of  the  part  owner  might  be 
consistent  with  the  right  of  plaintiff  to  recover  for  the 
trespass  and  at  most  could  only  operate  as  a  partial 
failure  of  proof. 

In  Bristol  Hydraulic  Co.  v.  Boyer^  67  Ind.  236,  the 
Supreme  Court  cites  the  case  of  Cutis  v.  Spring^  15 
Mass.  135,  which  was  an  action  of  trespass  quare 
clausum  fregit  brought  by  plaintiff  against  defendant 
for  cutting  timber  upon  his  land.  The  plaintiff  was  in 
possession  of  the  land  but  the  title  thereto  was  in  the 
state.  After  quoting  from  the  decision,  our  Supreme 
I  Court  said : 

"The  principle  settled  by  these  and  other  detisions 
is,  that  one  having  the  possession  of  property  may 
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maintain  an  action  against  a  wrongdoer  for  an  injury 
thereto,  which  cannot  be  defeated  by  showing  the 
title  to  be  in  some  one  else  than  the  plaintiff.'^  See, 
also,  1  Bishop  on  Married  Women  (1873)  623;  Dicey  on 
Parties  to  Action,  rule  87. 

It  is  clear  from  these  authorities  that  ajppellee  had 
the  right  to  recover  for  damages  to  the  storeroom  of 
which  he  wa:s  in  possession,  engaged  in  business, 
whether  the  title  to  the  real  estate  was  in  himself  or 
in  himself  and  his  wife  as  tenants  by  entireties.  But 
even  if  the  wife  should  have  been  joined  as  plaintiff, 
the  position  of  appellant  is  not  tenable  because  the 
failure  so  to  join  her  would  only  give  rise  to  a  plea  in 
abatement,  the  defect  not  being  apparent  on  the  face 
of  the  complaint.  This  plea  not  having  been  inter- 
posed, the  objection  is  deemed  to  have  been  waived. 
Dicey  on  Parties  to  Action,  rule  117;  Moore  v.  Harmon, 
142  Ind.  557,  and  authorities  there  cited. 

The  court  did  not  err  in  overruling  the  motion  to 
modify  the  judgment.  The  appellant  does  not  claim 
that  the  separate  amounts  assessed  for  damages  to 
the  realty  are  excessive,  but  that  appellee  was  not  en- 
titled to  any  damages  on  that  account. 

Having  held  that  he  had  the  right  of  action  without 
joining  his  wife,  it  follows  that  the  motion  was  prop- 
erly overruled.  We  find  no  error  for  which  the  judg- 
ment should  be  reversed.    The  judgment  is  affirmed. 
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Hyatt,  Administratrix,  v.  Bonham  et  al, 

[No.  2,360.    FUed  February  4, 1896.] 

Decedents'  Estates.— CZatm.— Form  O/.— The  statement  of  a  claim 
filed  against  a  decedent's  estate  need  not  be  in  any  particular  form, 
but  is  sufficient  if  it  apprises  the  administrator  or  executor  of  the 
nature  of  the  claim  and  the  amount  demanded,  and  shows  enough 
to  bar  another  action  for  the  same  demand,    p.  S59. 

Statute  op  Frauds.— Prom  we  to  Pay  the  Debt  of  Another.-— To  make 
the  promise  to  pay  the  debt  of  another  collateral  and  bring  it  with- 
in the  statute  of  frauds,  section  6629,  Bums'  R.  S.  1894  (4904.  Hor- 
ner's R.  S.  1897),  it  must  be  a  promise  to  answer  to  the  creditor  for 
the  debt,  default,  or  miscarriage  of  a  third  person  who  is  liable 
therefor  and  continues  liable;  the  statute  has  no  application  where 
the  original  debtor  is  discharged  and  the  promisor  is  substituted 
as  the  debtor,    pp.  259,  260. 

Same. — Promise  to  Pay  the  Debt  of  Another.^Cownderation. — Where 
a  promise  is  made  to  a  debtor  to  pay  his  debt  to  a  third  person, 
upon  a  sufficient  consideration  passing  between  the  debtor  and  the 
promisor,  an  action  may  be  maintained  on  the  promise  without  the 
discharge  of  the  original  debtor,    p.  £60, 

Evidence. — Vctriance. — Decedents*  Estates, —  Claims. —  There  was  no 
material  variance  between  the  statement  of  a  claim  filed  against  a 
decedent's  estate  and  the  proof  thereof,  where  the  statement  showed 
a  balance  of  a  certain  amount  for  opera  chairs  of  the  date  of  the 
original  {>urchase,  and  the  proof  showed  that  the  goods  were  pur- 
chased by  another  and  decedent  had  assumed  the  payment  of  suoh 
balance,    pp.  261,  £62. 

Prom  the  Daviess  Circuit  Court.     Affirmed. 

J.  M'  Van  Trees  and  Chambers^  Pickens  &  MooreSy 
for  appellant. 
John  C.  Billheimer  and  John  Downey ^  for  appellees. 

Black,  J. — The  appellees  recovered  the  allowance 
of  their  claim  against  the  decedent's  estate  of  which 
the  appellant  is  the  administratrix.  The  statement 
of  the  claim  filed  by  the   appellees  was  as  follows: 

"Statement  of  account.     Washington,  Ind.,  j 

1896.  Est.  of  Hiram  Hyatt.  In  account  with  M.  L. 
Bonham  &  Sons.  1892.  Nov.  11.  To  balance  on 
Opera  House  Chairs,  $118.04.^^ 
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Following  this  was  the  affidavit  of  Clif.  O.  Bonham^ 
who  swore  that  the  above  account  "in  favor  of  M.  L. 
Bonham  &  Sons  is  correct;  that  no  payments  have 
been  made  thereon  except  the  credits  thereon  given; 
that  there  are  no  set-offs  against  the  same  to  his  knowl- 
edge; that  the  balance  shown  of  said  account,  to  wit, 
one  hundred  eighteen  and  4-100  dollars  is  now  justly 
due  and  owing  to  M.  L.  Bonham  &  Sons/'  etc. 

The  trial  was  before  the  court  upon  this  statement, 
without  an  answer.  On  the  trial,  Emmons  Wise,  a 
witness  for  the  appellees,  testified,  that  on  the  10th 
of  November,  1892,  he  leased  from  Hiram  Hyatt  the 
second  story  of  a  building  in  the  city  of  Washington, 
to  be  used  as  an  opera  house,  or  hall,  for  five  years, 
at  a  yearly  rental  of  $400.00,  the  rent  to  be  due  and 
payable  in  equal  monthly  installments  in  advance; 
that  Hyatt  was  to  furnish  enough  chairs  to  make  one 
row  around  the  hall,  and  he  did  put  in  150  chairs; 
that  witness  was  to  put  in  all  the  curtains,  stage  sup- 
plies, and  as  many  chairs  as  might  be  needed  to  seat 
the  hall,  not  including  those  furnished  by  Hyatt;  that 
witness  purchased  from  appellees  550  chairs  for  which 
he  agreed  to  pay  forty-two  cents  apiece,  and  placed 
them  in  the  hall,  and  put  in  curtains,  stage  fixtures, 
scenery,  etc.;  that  he  paid  the  appellees  for  said 
chairs  all  but  one  hundred  and  eighteen  dollars  and 
some  cents;  that  in  case  said  lease  should  be  forfeited 
on  account  of  nonpayment  of  rent,  or  for  any  cause, 
then  all  the  chairs,  curtains,  stage  fixtures,  except  a 
piano,  if  any,  should  be  forfeited  to  Hyatt ;  that  in  the 
fall  of  1893,  witness  went  off  with  a  show  and  left 
John  Aikman  in  charge  of  the  hall,  with  instructions 
to  pent  it  and  pay  the  rent  to  Hyatt;  that  witness  re- 
t^irned  after  an  absence  of  some  three  weeks,  and 
found  that  Hyatt  had  taken  possession  and  rented  the 

Vol.  19—17 
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hall  to  John  Aikman;  that  witness  then  went  to  see 
Hyatt,  and  between  them  Hyatt  agreed  to  take  back 
the  hall  and  everything  in  it  except  a  piano,  to  assume 
the  payment  to  the  appellees  of  the  balance  of  one 
hundred  and  eighteen  dollars  and  some  cents  due  them 
on  chairs  purchased  by  witness,  to  pay  one  Axtell  for 
gas  fixtures,  and  to  pay  witness  twenty  dollars  in 
money;  that  witness  and  Hyatt  went  together  to  see 
the  appellees  and  told  them  Hyatt  would  assume  the 
payment  to  them  of  the  one  hundred  and  eighteen 
dollars  and  some  cents  due  them  on  the  chairs  pur- 
chased by  witness;  that  the  appellees  agreed  to  that 
and  rel erased  witness;  that  this  was  in  November, 
1893;  that  the  chairs,  curtains,  stage  fixtures,  etc., 
remained  in  the  hall  until  Hyatt's  death,  in  February, 
1896,  and  they  were  still  in  the  hall  and  in  possession 
of  Hyatt's  heirs  and  lessees;  that  the  next  day  after 
the  talk  with  Hyatt,  in  November,  1893,  witness  called 
on  Hyatt,  and  he  instructed  his  son  to  give  witness 
a  check  on  the  bank  for  twenty  dollars,  which  he  did, 
and  Hyatt  took  possession  of  the  hall.  This  witness 
also  testified  that  he  had  paid  Hyatt  but  two  months' 
rent  on  the  hall,  and  would  not  pay  any  more  because 
Hyatt  had  neglected  to  put  a  stairway  behind  the 
stage  for  a  rear  entrance,  and  a  coal  bin,  as  he  had 
agreed  to  do;  that  he  had  done  a  good  deal  of  work  in 
the  hall. in  the  way  of  painting,  frescoing  and  putting 
in  scenery  that  cost  him  about  three  hundred  dol- 
lars, and  Hyatt  got  it  all.  The  witness  did  not  re- 
member whether  he  gave  the  appellees  a  mortgage 
or  other  lien  on  the  chairs,  but  he  thought  it  was 
talked  about.  The  lease  mentioned  by  the  witness 
was  introduced,  its  contents  having  been  substan- 
tially recited  in  the  testimony  as  above  set  out.  No 
other  facts  were  in  evidence. 

It  is  assigned  as  error  that  the  complaint  does  not 
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state  facts  sufficient  to  constitute  a  cause  of  action. 
The  ^statement  of  a  claim  filed  against  a  decedent's 
estate  need  not  be  in  any  particular  form.  The  statute 
provides  for  the  filing  of  a  "succinct  and  definite  state- 
ment" of  the  claim,  and  it  is  well  settled  that  the  state- 
ment is  sufficient  if  it  apprises  the  administrator  or  ex- 
ecutor of  the  nature  of  the  claim  and  the  amount  de- 
manded and  shows  enough  to  bap  another  action  for  the 
same  demand.  King  v.  Snedeker,  137  Ind.  503;  Taggart 
V.  Tevannyy  1  Ind.  App.  339;  Knight  v.  Knight,  6  Ind. 
App.  268;  Hopewell  Y.  Kerr,  9  Ind.  App.  11. 

It  has  also  been  decided  that  indefiniteness  and  un- 
certainty in  the  statement  may  be  aided  by  the  affida- 
vit which,  under  the  requirement  of  the  statute,  ac- 
companies it.     Stewart  v.  Small,  11  Ind.  App.  100. 

As  to  the  statement  of  claim  now  under  considera- 
tion, it  is  only  necessary  that  it  be  sufficient  to  with- 
stand the  objection,  now  on  appeal  first  made  to  it, 
after  trial,  at  which  the  defendant  appeared  and  de- 
fended. We  cannot  regard  the  imperfections  of  the 
statement  as  sufficient  reason  for  the  reversal  of  the 
judgment. 

The  appellant's  motion  for  a  new  trial  was  over- 
ruled. It  is  claimed  in  argument  that  the  prom- 
ise of  the  decedent  to  pay  the  appellees  t^e  bal- 
ance of  the  debt  of  Wise  for  the  chairs  was  within  the 
second  clause  of  the  first  section  of  our  statute  of 
frauds,  by  which  it  is  provided  that  no  action  shall 
be  brought  "to  charge  any  person,  under  any  special 
promise,  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another.''  Section  6629,  Burns'  R.  S.  1894 
(4904,  Horner's  R.  S.  1897).  Where  a  promise  is  made 
to  pay  the  debt  of  another,  the  statute  has  no  applica- 
tion if  the  original  debtor  is  discharged.  In  such 
case  the  promise  is  treated  as  original  and  not  col- 
lateral.    The  promisor  is  substituted  as  the  debtor, 
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and  the  discharge  of  the  original  debtor  is  a  sufficient 
consideration.  To  make  the  promise  collateral, and 
bring  it  within  the  statute,  it  must  be  a  promise  to 
answer  to  the  promisee  for  the  debt,  default  or  mis- 
carriage of  a  third  person,  who  is  liable  therefor  to  the 
promisee  and  continues  so  liable.  Downey  v.  HincJir 
maUy  25  Ind.  453;  Ellison  v.  Wisehartj  29  Ind.  32; 
Crosby  v.  Jeroloman,  37  Ind.  264;  Anderson  v.  Spence^ 
72  Ind.  315,  37  Am.  Rep.  162;  Board,  etc.,  v.  Cin- 
cinnati,  etc.y  Co.y  128  Ind.  240. 

In  the  case  at  bar  it  does  not  merely  appear  that 
Wise,  the  original  debtor,  was  released  by  the  cred- 
itor, but  it  is  shown  that  upon  sufficient  and  valid 
consideration  passing  from  Wise  to  Hyatt,  who  is  rep- 
resented by  the  appellant,  Hyatt  assumed  the  pay- 
ment of  the  debt,  and  the  creditors  became  parties  to 
this  arrangement;  the  appellees  assented  to  it  and 
accepted  Hyatt  as  their  debtor  instead  of  Wise.  The 
promise  of  Hyatt  was  founded  upon  an  independent 
consideration  received  by  him  in  the  settlement  with 
Wise,  as  to  the  adequacy  of  which  we  have  no  con- 
cern. His  promise  to  pay  the  appellees  was  as  much 
a  promise  to  pay  his  own  debt  as  was  his  promise  to 
pay  the  twenty  dollars  to  Wise.  Both  of  the  promises 
were  made  to  Wise  upon  sufficient  consideration,  and 
the  former,  being  for  the  benefit  of  the  appellees,  was 
accepted  by  them.  It  formed  a  sufficient  consideration 
for  their  agreement  to  release  Wise.  Thereupon 
Hyatt  alone  became  the  debtor. 

In  such  case  of  a  promise  made  to  the  debtor  to  pay 
his  debt  to  a  third  person  upon  a  sufficient  considera- 
tion passing  between  the  debtor  and  the  promisor,  an 
action  may  be  maintained  upon  the  promise  without 
the  discharge  of  the  original  debtor.  See  Nelson  v. 
Hardy y  7  Ind.  864;  Davis  v.  Calloway^  30  Ind.  112, 
95  Am.  Dec.  670;  Helms  v.  Kerns,  40  Ind.  124;  McDill 
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V.  Ounrij  43  Ind.  316;  Crim  v.  Fitchj  53  Ind.  214; 
WolJcex.  Fleming,  103  Ind.  106,  63  Am.  Rep.  495; 
Bateman  v.  Butler,  124  Ind.  223;  I^we  v.  Hamilton, 
132^Ind.  406;  Boruffy.  Hudson,  138  Ind.  280;  Morrison 
V.  Kendall,  6  Ind.  App.  212. 

In  the  case  now  before  us,  there  appears  to  have 
been  a  novation  by  the  substitution  of  a  new  debtor. 
The  creditors,  the  appellees,  the  original  debtor.  Wise, 
and  Hyatt,  who  agreed  to  assume  the  indebtedness, 
met  together,  and  it  was  mutually  agreed  between 
them  that  Hyatt  should  assume  the  debt  of  Wise  and 
that  the  latter  should  be  released  therefrom.  There 
was  a  consideration  passing  from  Wise  to  Hyatt. 
There  was  a  consideration  passing  to  the  appellees  for 
the  release  of  Wise.  The  arrangement  was  effected 
between  all  the  parties  at  one  time.  The  necessary 
incidents  of  a  novation  existed.  See  Kelso  v.  Flem- 
ing, 104  Ind.  180;  Parsons  v.  Tillman,  95  Ind.  452; 
McClellan  v.  Rohe,  93  Ind.  298. 

It  is  suggested  in  argument  that  the  testimony  that 
the  appellees  released  Wise  is  a  mere  conclusion  of 
law.  As  we  have  indicated,  the  evidence  showed 
facts  under  which  Hyatt  would  have  been  liable  to 
the  appellees  whether  Wise  was  discharged  or  not. 
In  the  bill  of  exceptions  the  questions  propounded  to 
the  witness  and  his  answers  thereto  are  not  set  out, 
but  his  testimony  is  presented  in  a  continuous  narra- 
tive. It  does  not  appear  in  what  form  of  words  the 
release  was  made,  but  it  appears  to  have  been  a  part 
of  the  arrangement  between  all  the  parties,  which 
included  a  suflScient  consideration  for  an  agreement 
to  release  the  original  debtor.  The  evidence  was 
admitted  without  any  objection  to  a  question  pro- 
pounded to  the  witness,  or  the  statement  of  any  such 
reason  against  its  introduction  as  is  now  suggested; 
and  there  was  no  motion  to  strike  it  from  the  record. 
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We  cannot  say  that  there  was  not  any  evidence  from 
which  the  court  could  find,  for  the  purposes  of  this 
case,  that  Wise  was  discharged,  and  that  Hyatt  was 
substituted  as  the  debtor  and  became  bound  to  pay 
the  balance  of  the  original  debt. 

A  question  arises  as  to  whether  or  not  there  was  a 
material  variance  between  the  statement  of  claim  and 
the  proof,  the  statement  being  of  a  mere  balance  of  an 
account,  while  the  e^^idence  showed  an  agreement  of 
the  appellant's  intestate  to  assume  the  payment  of 
that  balance.  The  statement,  it  will  be  observed,  did 
not  set  forth  an  entire  account,  including  the  original 
amount  thereof  and  the  credits  thereon.  With  the  ac- 
companying affidavit,  it  showed  a  balance  of  a  certain 
amount  for  opera  house  chairs,  of  a  certain  date,  being 
that  of  the  original  purchase,  due  and  owing  from 
the  decedent's  estate  to  the  claimant.  It  was  that 
balance  which  the  intestate  assumed.  The  judgment 
would  bar  another  claim  against  the  estate  based 
upon  that  contract  of  assumption,  and  it  seems  suf- 
ficiently manifest  that  the  appellant  was  not  misled 
by  the  statement  of  claim.  Under  the  extreme  liber- 
ality which  we  must  extend  to  the  statement,  taking  it 
out  of  the  strict  rule  of  pleading,  we  are  unable  to 
hold  that  there  was  a  fatal  variance.  No  question 
was  saved  by  the  motion  for  a  new  trial  in  relation  to 
the  competency  of  Wise  as  a  witness.  The  judgment 
is  affirmed. 
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Combs  v.  Bays. 

[No.  2,897.     Filed  February  4,  1898.] 

''^avment. — By  Promissory  Note. — The  giving  of  a  promissory  note, 
iiot  governed  by  the  law  merchant,  for  a  preexisting  debt,  does 
^^t  operate  as  a  payment  thereof,  unless  it  be  so  expressly  stipu- 
|v  ^^d  between  the  parties,    jp.  £64. 

**^-^viN. — Complaint, — A  complaint  in  replevin  for  the  possession 
^^  a  note  which  it  is  alleged  had  been  discharged  by  the  giving  of 
a  new  note  is  not  good  on  demurrer,  where  the  note  last  given  is 
not  shown  to  be  governed  by  the  law  merchant,  and  there  is  no 
allegation  that  the  defendant  agreed  to  accept  the  last  note  as  pay- 
ment of  the  first,  or  that  demand  had  been  made.    pp.  £64,  S65. 

From  the  Greene  Circuit  Court.     Affirmed. 

William  L.  Slinkard,  for  appellant. 

C.  E.  Davis  and  W.  V.  Moffett^  for  appellee. 

Wiley,  J. — This  was  an  action  in  replevin  to  re- 
cover the  possession  of  a  promissory  note,  and  was 
commenced  before  a  justice  of  the  peace.  On  appeal 
to  the  circuit  court,  a  demurrer  to  the  complaint  was 
sustained,  and  the  only  question  presented  by  the 
record  is  the  suflSciency  of  the  complaint.  In  brief, 
the  complaint  states  that  the  appellant  is  the  owner 
and  entitled  to  the  possession  of  a  certain  promissory 
note,  for  the  sum  of  f  274.25,  and  sufficiently  describes 
the  note  so  that  it  might  be  identified.  It  is  then 
averred  that  the  appellee  unlawfully  holds  and  de- 
tains from  the  appellant  the  possession  thereof,  and 
it  has  not  been  taken  by  virtue  of  any  execution  or 
other  writ  against  appellant.  It  is  then  charged  that 
said  note  has  been  discharged  by  the  appellant  by  his 
giving  to  appellee  another  note  for  the  sum  of  $299.00, 
with  two  persons  signing  the  note  with  him  as  sur- 
eties, payable  to  the  appellee  "in  lieu  of  and  in  place 
of,  and  to  discharge  the  said  note  of  $274.25  and  in- 
terest in  full  on  the  same,  which  said  note  the  said 
defendant  also  holds."    * 
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The  prayer  of  the  complaint  is  for  the  recovery  of 
said  note  and  five  dollars  damages.  In  the  circuit 
court,  the  appellee  demurred  to  the  complaint  upon 
two  grounds:  First,  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  second,  that 
the  court  did  not  have  jurisdiction  of  the  subject-mat- 
ter. This  demurrer  the  court  sustained,  to  which  the 
appellant  excepted,  and  refusing  to  plead  over,  judg- 
ment was  rendered  against  him  for  costs.  The  ruling 
of  the  court  in  sustaining  the  demurrer,  is  assigned  as 
error.  There  was  no  error  in  this  ruling.  The  complaint 
goes  upon  the  theory  that  the  note  for  $274.25  exe- 
cuted December  8, 1892,  had  been  paid  and  discharged 
by  the  execution  and  delivery  of  the  $299.00  note  at 
a  subsequent  date,  and  by  reason  thereof  appellant  is 
entitled  to  the  possession  of  it.  The  complaint  does 
not  show  that  either  of  them  is  payable  at  a  bank  in 
this  State.  The  complaint  avers  that  the  |299.00  note 
was  executed  in  lieu  and  in  place  of  the  $274.25  note, 
and  for  the  purpose  of  discharging  the  same,  and  that 
appellee  still  holds  the  last  executed  note;  but  there 
is  no  averment  in  the  complaint  that  appellee  ac- 
cepted or  agreed  to  accept  said  note  in  payment  of  the 
1274.25  note.  The  rule  is  firmly  fixed,  that  the  exe- 
cution of  one  note  will  not  pay  and  satisfy  another, 
unless  the  new  note  is  commercial  paper.  In  such 
case  a  presumption  would  be  raised  that  it  was  taken 
as  payment,  but  the  giving  of  a  promissory  note,  not 
governed  by  the  law  merchant  for  a  preexisting  debt, 
does  not  operate  as  a  payment  thereof,  unless  it  be  so 
expressly  stipulated  between  the  parties.  Alford  v. 
Baker,  63  Ind.  279;  Travellers^  Ins.  Co,  v.  ChappeloWy 
83  Ind.  429;  Jeffries  v.  Lamb,  73  Ind.  206;  Bristol 
Milling^  etc.,  Co.  v.  Probasco,  64  Ind.  406;  Lindeman 
r.  Rosenfield,  67  Ind.  246,  33  Am.  Eep.  79;  Tyner  v. 
Stoops,  11  Ind.  22,  71  Am.  Dec.  341;  Stevens  v.  J.n- 
derson,  30  Ind.  391;  Maxwell  v.  Day,  45  Ind.  609. 
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Another  rule  equally  as  well  settled  is  that,  an 
obligation  to  pay  money,  can  only  be  discharged  by 
the  payment  of  money,  where  there  is  no  valid  agree- 
ment to  the  contrary.  Hancock  v.  TadeUy  121  Ind.  366, 
16  Am.  St.  896;  Vansickley.  Furgesorij  122  Ind.  450; 
Bom  V.  First  NaVl  Bank.  123  Ind.  78, 18  Am.  St.  312; 
Farmer^  Loan  and  Trust  Co,  v.  Canada^  etc.,  B.  W. 
Co.,  127  Ind.  250,  11  L.  R.  A.  740. 

The  note  of  $299.00,  which  appellant  avers  was  exe- 
cuted in  payment  of  and  to  discharge  the  f  274.25  note, 
was  not  commercial  paper;  hence  there  is  no  presump- 
tion of  payment.  There  is  no  averment  that  appellee 
agreed  to  accept  such  note  as  payment,  and  in  this 
respect  the  complaint  is  fatally  defective. 

But  there  is  another  reason  why  the  complaint  is 
bad,  and  that  is  that  there  is  no  averment  of  a  demand. 
There  is  no  averment  that  the  note  sought  to  be  re- 
covered was  wrongfully  or  unlawfully  taken,  but  only 
that  the  possession  thereof  was  unlawfully  detained 
from  appellant.  On  the  contrary,  it  does  appear  that 
appellee  did  at  one  time  lawfully  have  possession  of 
the  note,  and  before  an  action  would  lie  for  its  recov- 
ery, it  was  necessary  that  a  demand  be  made  upon  him 
before  suit.  The  possession  was  not  unlawful  until  a 
demand  was  made.    Haffner  v.  Barnard,  123  Ind.  429. 

It  is  unnecessary  to  multiply  authorities  in  support 
of  so  elementary  a  principle.  There  are  other  ques- 
tions raised  and  discussed  by  counsel,  but  a  discussion 
and  decision  of  them  is  wholly  useless,  as,  for  the 
reasons  given,  the  judgment  must  be  afflrmed.  Judg- 
ment affirmed. 
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State,  ex  rel.  Parks,  v.  Hughes  et  al.  • 

[No.  2,331.     Filed  February  15,  1898.] 

Bills  and  Notes. — Waiver  of  Protest  and  Nonpayment. — Indorser. — 
The  right  of  an  indorser  of  a  promissory  note  governed  by  the  law 
merchant  to  require  presentment  for  payment  and  notice  of  non- 
payment may  be  waived  by  the  terms  of  the  note.    p.  269. 

Same. — Notice  of  Nonpayment. — Liability  of  Indorser. — The  indorser 
of  a  promissory  note  governed  by  the  law  merchant  is  not  entitled 
to  presentment  for  payment  or  notice  of  nonpayment  in  order  to 
fix  his  liability,  when  by  the  terms  of  the  note  such  notice  is 
waived,    p.  £69. 

Same. — Indorser  May  Be  Sued  Without  Joining  the  Maker.— The 
holder  of  a  promissory  note  governed  by  the  law  merchant  may  sue 
the  indorser  without  joining  the  maker  as  a  defendant,  and  with- 
out having  previously  sued  the  maker,    p.  £70. 

Same. — Indorser. — Rights  and  Remedies. — The  indorser  of  a  promis- 
sory note  may,  by  paying  the  note  in  the  hands  of  the  indorsee, 
prosecute  an  action  on  the  note  against  the  maker;  and  the  fact 
that  the  maker  had  become  insolvent  and  had  died  after  the  matur- 
ity of  the  note  and  before  suit  was  brought  thereon  against  such 
indorser  cannot  be  made  available  by  the  indorser  as  a  defense  to 
such  action,    p.  £70. 

Official  Bonds. — Breach  Of. — Action  On. — It  is  not  enough  in  an 
action  on  an  official  bond  to  show  merely  a  breach  of  official  duty, 
but  it  must  be  shown  that  the  relator  had  sustained  damages  by 
reason  of  the  breach  thereof,    pp.  £70^  £71. 

Evidence. — Admissibility. — Objection. — It  is  not  error  to  overrule  an 
objection  to  the  admission  of  certain  evidence  as  a  whole  where 
part  of  the  evidence  objected  to  was  admissible,    p.  £71. 

Same. — Objection  to  Admission  Of. — An  objection  to  the  admission  of 
evidence  for  the  reason  that  same  was  "irrelevant,  immaterial,  and 
incompetent"  raises  no  question  for  review  on  appeal,    p.  £71. 

From  the  Crawford  Circuit  Court.     Affirmed. 

N.  B.  Peckinpaugh  and  H.  M.  Peckinpaughj  for 
appellant. 

John  H.  Weathers^  for  appellees. 

Black,  J. — This  was  an  action  upon  the  official 
bond  of  the  appellee  James  A.  Hughes  as  sheriff  of 
Crawford  county,  for  a  false  return  of  a  summons.    By 
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way  of  showing  the  officer's  default,  it  was  stated  in 
the  complaint,  that  on  the  20th  of  September,  1893, 
one  Samuel  M.  Emerson  filed  in  the  Dearborn  Circuit 
Court  his  complaint  against  the  relator,  John  A. 
Parks,  and  one  Thomas  Watts,  as  indorsers  and  as- 
signors of  a  promissory  note  made  by  one  James 
Billingsley,  on  the  30th  of  August,  1886,  to  said  Parks 
and  Watts,  for  the  sum  of  one  hundred  dollars, 
payable  ninety  days  after  date,  negotiable  and  pay- 
able at  the  Aurora  National  Bank,  Aurora,  Indiana, 
and  by  said  payees  indorsed  and  assigned  to  said 
Emerson ;  that  thereupon  a  summons  was  duly  issued 
for  the  relator.  Parks,  directed  to  the  sheriff  of  Craw- 
ford county,  commanding,  etc.;  that  this  summons, 
on  the  23d  of  September,  1893,  was  duly  placed 
in  the  hands  of  said  sheriff,  etc.;  that  on  the  27th 
day  of  September,  1893,  he  returned  the  writ  with 
the  following  indorsement  thereon: 

"This  summons  camfe  to  hand  23d  day  of  September, 
1893.  Served  by  leaving  a  true  copy  at  his  last  and 
usual  place  of  residence,  this  27th  day  of  September, 
1893.'' 

It  is  alleged  that  this  return  was  false;  that  the 
sheriff  did  not  serve  the  summons  or  cause  it  to  be 
served  upon  the  relator  by  leaving  a  copy  thereof  at 
his  last  and  usual  place  of  residence,  nor  did  he  serve 
the  summons  or  cause  it  to  be  served  upon  the  relator 
in  any  manner,  but  wholly  failed  and  neglected  so  to 
do.  It  is  alleged  that  by  reason  of  said  return  so 
falsely  made,  the  plaintiff  in  said  suit  was  enabled  to 
recover  and  did,  on  the  10th  day  of  October,  1893, 
recover,  in  said  Dearborn  Circuit  Court,  judgment 
against  the  relator  in  the  sum  of,  etc. 

It  is  further  alleged,  that  at  the  time  of  the  institu- 
tion of  said  suit  and  the  rendition  of  said  judgment, 
the  relator  was  not  liable  upon  said  note  in  any  sense 
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whatever;  that  he  had  d  valid  subsisting  defense 
thereto,  which  he  could  have  and  would  have  success- 
fully interposed  and  made  had  he  had  any  notice 
whatever  of  the  pendency  of  said  action ;  that  the  note 
indorsed  and  assigned  to  the  plaintiff  in  that  suit  was 
so  indorsed  and  assigned  by  said  payees  thereof  before 
its  maturity;  that  it  was  made  negotiable  and  pay- 
able in  bank ;  and  that  at  the  time  of  the  indorsement 
and  assignment  thereof,  and  at  the  date  of  its  matu- 
rity and  for  more  than  one  year  thereafter,  the  maker 
was  solvent  and  able  to  pay  it.  The  complaint  also 
showed  the  issue  of  execution  on  said  judgment,  and 
alleged  that  the  relator  was  compelled  to  pay  and  sat- 
isfy the  judgment,  etc.;  and  that  by  reason  of  the 
failure  and  neglect  to  serve  the  summons,  and  by 
reason  of  the  false  return,  the  relator  lost  his  remedy 
and  right  of  defense,  and  suffered  thereby  damages, 
etc. 

There  was  an  answer  in  denial,  and  upon  trial  there 
was  a  verdict  for  the  appellees.  The  overruling  of 
appellant's  motion  for  a  new  trial  is  assigned  as  error. 
It  is  urged  in  argument  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence. 

We  think  counsel  for  the  appellant  are  correct  in 
their  assertion  that  the  evidence  shows  the  note  sued 
on  by  Emerson  was  indorsed  to  him  before  its  matur- 
ity. Being  made  payable  in  a  bank  in  this  State,  it 
was  governed  by  the  law  merchant.  The  maker,  Bill- 
ingsley,  had  died,  about  three  years  before  suit  was 
brought  on  the  note.  It  is  contended  that  the  evi- 
dence established  the  allegation  of  the  complaint, 
that  at  the  time  of  the  maturity  of  the  note  and  for  a 
period  thereafter,  the  maker  was  solvent.  The  sup- 
posed defense  which  it  is  claimed  could  have  been 
made  by  the  relator  in  the  action  upon  the  note  would 
have  been  based  upon  the  failure  of  the  indorsee. 
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Emerson,  to  give  the  relator  notice  of  the  nonpay- 
ment of  the  note  at  its  maturity  and  upon  the  solvency 
of  the  maker,  Billingsley,  for  a  considerable  period 
afterward.  It  is  said  by  counsel  for  appellant,  that 
Emerson,  as  assignee  and  holder  of  this  note,  was  in 
duty  bound  to  present  the  same  for  payment  at  matu- 
rity, and  upon  failure  of  Billingsley  to  pay,  it  was  the 
holder's  duty  to  notify  the  indorsers,  the  relator, 
Parks,  and  Watts,  of  such  failure,  and  to  proceed 
within  a  reasonable  time  to  enforce  payment  thereof 
by  suit  against  the  maker;  and  that  his  failure  so  to 
do  was  such  negligence  on  his  part  as  relieved  the 
indorsers  and  assignors  from  liability  thereon,  unless 
it  is  shown  that  a  suit  against  the  maker  would  have 
been  unavailing. 

The  note  in  question,  in  the  body  thereof,  contained 
the  following:  "The  drawers  and  indorsers  severally 
waive  presentment  for  payment,  protest  and  notice  of 
protest  and  nonpayment  of  this  note."  It  is  very 
well  settled  that  the  right  of  the  indorser  of  a  prom- 
issory note  governed  by  the  law  merchant  to  require 
presentment  for  payment  and  notice  of  nonpayment 
may  be  thus  waived.  See  4  Am.  and  Eng.  Ency.  of 
Law  (2d  ed.),  453. 

The  indorsers  of  a  promissory  note  governed  by  the 
law  merchant  are  not  entitled  to  presentment  for 
payment  or  notice  of  nonpayment,  in  order  to  fix 
their  liability,  when  by  the  terms  of  the  note  such 
notice  is  waived.'  Booker  v.  Morris^  61  Ind.  286;  Gor- 
don V.  Montgomery,  19  Ind.  110;  Lowry  v.  Steele^  27 
Ind.  168;  Sohnv.  Morton,  92  Ind.  170;  Fitch  y.  Citi- 
zens NaVl  Bank,  97  Ind.  211. 

The  indorsee  of  such  a  note  is  not  required,  as  is 
the  assignee  of  a  note  not  so  negotiable,  to  exercise 
diligence  to  collect  the  note  from  the  maker,  or  to 
show  that  diligence  would  have  been  unavailing,  in 
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order  to  render  the  indorsers  liable.  Sohn  v.  Morton^ 
supra;  Buchanan  v.  Berkshire  Life  Ins,  Co.y  96  Ind. 
510,  634;  Smythe  v.  Scott,  106  Ind.  245. 

The  holder  of  a  promissory  note  governed  by  the 
law  merchant  may  sue  the  indorsers  without  joining 
the  maker  as  a  defendant,  and  without  having  pre- 
viously sued  the  maker.  Section  7530,  Burns'  R.  S. 
1894  (5516,  Horner's  R.  S.  1897);  Morrison  v.  Fishel, 
64  Ind.  177;  Sohn  v.  Morton^  supra;  Payne  v.  Albany 
City  Nafl  Bank,  3  Ind.  App.  214. 

When  there  is  such  a  waiver  as  in  this  note,  the 
liability  of  the  indorsers,  who  adopt  the  agreement  of 
waiver  by  their  indorsement,  is  fixed  by  the  dishonor 
of  the  paper.  They  cannot  complain  of  the  delay  of 
the  holder  in  bringing  suit.  If  the  relator  desired  to 
prosecute  an  action  against  the  maker,  he  could  have 
acquired  the  right  to  do  so  by  paying  the  note  in  the 
hands  of  the  indorsee.  Having  failed  to  pay  the  note 
and  to  take  it  up  while  the  maker  continued  to  be 
solvent,  the  facts,  if  shown,  that  he  had  become  in- 
solvent and  had  died  after  the  maturity  of  the  note 
and  before  suit  was  brought  on  it,  could  not  have  been 
made  available  by  the  indorsers  as  a  defense  in  that 
suit  Neal  y.  Wood,  23  Ind.  523;  Lovory  v.  Steele,  27 
Ind.  168;  Sohn  v.  Morton,  supra. 

By  section  253,  Burns'  R.  S.  1894  (253,  Horner's  R. 
S.  1897),  it  is  provided  that  actions  on  official  bonds 
shall  be  brought  upon  the  relation  of  the  party  inter- 
ested. An  official  bond  is  obligatory  upon  the  prin- 
cipal and  sureties  for  the  faithful  discharge  of  all 
duties  required  of  the  officer  by  law,  for  the  use  of 
any  person  injured  by  any  breach  of  the  condition 
thereof.  Section  7543,  Burns'  R.  S.  1894  (5528,  Hor- 
ner's R.  S.  1897). 

It  was  not  enough  for  the  relator  to  show  merely 
a  breach  of  official  duty  on  the  part  of  the  sheriff; 
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'*  Was  necessary  to  a  recovery  on  the  bond  to  show 
^^0  injury  to  the  relator  through  such  breach, — that 
^  had  sustained  damages  by  reason  of  the  breach  of 
the  condition  of  the  official  bond.  The  facts  upon 
which  the  relator  relied  as  sufficient  to  have  consti- 
tuted a  defense  in  the  action  against  him  as  indorser 
would  not  have  been  so  available.  It  was  established 
by  uncontradicted  evidence  introduced  by  the  relator 
that  he  was  not  injured.  The  verdict  was  sustained 
by  the  evidence. 

The  testimony  is  set  out  in  the  bill  of  exceptions 
without  the  questions  by  which  it  was  elicited  from 
the  witnesses.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  objections  were  made  to  certain  portions 
of  the  testimony  of  two  witnesses  introduced  by  the 
appellees.  In  each  instance  the  objection  was  to  a  por- 
tion of  the  testimony  embracing  a  number  of  separate 
statements,  the  objection  being  directed  to  all  of  them 
together.  In  argument  here,  objection  is  made,  not  to 
the  whole  of  the  testimony  embraced  in  the  objections 
on  the  trial,  but  only  to  certain  portions  thereof. 
Part  of  that  which  was  objected  to  as  a  whole  being 
admissible,  there  could  be  no  available  error  in  over- 
ruling the  general  objection.  Furthermore,  the  por- 
tions here  pressed  upon  our  attention  seem  to  have 
been  introduced  by  way  of  impeachment  of  a  witness 
who  had  testified  on  behalf  of  the  appellant,  and  no 
objection  thereto  as  impeaching  evidence  was  stated 
by  counsel  on  the  trial,  or  has  been  suggested  here. 
The  only  ground  of  objection  stated  in  the  trial  court 
was  that  the  evidence  objected  to  was  "irrelevant,  im- 
material, and  incompetent."  Such  objection,  it  has 
been  held,  raises  no  question.  Miller  v.  Dill,  149  Ind. 
326.  There  was  no  available  error.  The  judgment  is 
affirmed. 
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Justice  v.  Lairy  et  al. 

[No.  2,8d9.     Filed  February  15,  1898.] 

Attorneys.  —  Dissolution  of  Partnership, — The  aooeptance  of  the 
office  of  circuit  judge  by  a  member  of  a  law  firm  effects  a  dissolu- 
tion of  such  firm,  and  it  is  immaterial  as  affecting  the  question  of 
dissolution,  whether  or  not  the  other  member  consented  to  such 
withdrawal,    p.  S76. 

Same. — Division  of  Fees  after  Dissolution  of  Firm. — ^Where  a  mem- 
ber of  a  law  firm  has  severed  his  connection  with  the  firm  bj 
accepting  the  office  of  circuit  judge,  a  contract  of  employment  of 
such  firm  in  pending  business  is  of  a  divisible  nature,  under  which 
a  recovery  may  be  had  for  services  of  which  the  client  has  already 
had  the  benefit,  but  such  person  can  have  no  interest  in  any  fees 
for  services  rendered  by  the  remaining  member  of  the  firm  in  con- 
cluding that  particular  business,    p.  £80.  ^ 

From  the  Cass  Circuit  Court.     Reversed. 

A,  C  Harris  and  D.  C  Justice^  for  appellant. 

8.  T.  McConnell  and  A.  O.  JenhinSy  for  appellees. 

Robinson,  C.  J. — Appellant  filed  an  itemized  claim 
for  attorney  fees  in  a  certain  ditch  proceeding  asking 
an  allowance  for  services  in  such  proceeding  from  June 
6,  1895,  to  March  26,  1896,  in  the  sum  of  $180.00.  At 
the  same  time  a  claim  was  filed  by  Justice  &  Lairy 
for  fees  for  services  in  the  same  ditch  proceeding  in 
the  sum  of  $65.00.  Appellant  and  appellee  composed 
the  firm  of  Justice  &  Lairy.  Appellee  filed  written 
objections  to  the  allowance  of  any  claim  to  appellant 
individually  on  the  ground  that  the  services  rendered 
by  appellant  were  rendered  in  behalf  of  Justice  & 
Lairy  who  were  partners  in  the'  closing  up  of  said 
ditch  proceedings  which  were  begun  by  said  firm  be- 
fore its  dissolution;  that  appellee  was  employed  by 
the  petitioners  in  said  proceedings  who  were  his 
clients,  and  that  he  did  individually  a  large  share  of 
the  work  in  said  proceedings  during  the  existence  of 
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said  firm  and  whatever  services  were  rendered  by 
said  Justice  individually  were  simply  and  only  ren- 
dered in  completing  work  which  the  firm  was  em- 
ployed to  do  and  had  begun  during  said  partnership, 
and  asked  that  whatever  sum  be  allowed  to  Justice  & 
Lairy  be  to  the  firm  of  Justice  &  Lairy.  A  motion  to 
strike  out  the  objections  was  overruled  and  upon 
issue  joined  the  court  made  a  special  finding  of  the 
facts  with  conclusions  of  law. 

It  appears  from  the  special  finding  that  on  the  1st 
day  of  June,  1893,  appellant  and  appellee  entered  into 
a  partnership  in  the  practice  of  law  by  written  articles 
of  partnership,  by  these  articles  each  partner  was  to 
devote  his  time  and  talents  to  the  firm  and  the  re- 
ceipts and  expenses  were  to  be  apportioned  in  a  pre- 
scribed manner,  that  said  partnership  continued  until 
the  evening  of  March  30,  1895,  when  appellee  was  ap- 
pointed circuit  judge  by  the  Governor  to  fill  an  un- 
expired term,  and  on  April  1,  1895,  appellee  qualified 
as  such  circuit  judge  and  from  that  time  until  No- 
vember 2,  1896,  filled  said  oflBce  and  discharged  the 
functions  thereof;  that  the  petitioner  Baldwin  em- 
ployed said  firm  of  Justice  &  Lairy  to  prepare  the 
necessary  papers  and  documents  and  prosecute  the 
proceeding  for  the  construction  of  the  ditch  in  con- 
troversy, which  proceeding  was  instituted  on  the  — 
day  of  —  1894;  that  whatever  work  was  done  in  said 
proceeding  during  the  continuance  of  said  partner- 
ship was  done  by  said  Lairy  for  and  on  behalf  of  said 
firm;  that  after  the  dissolution  of  said  firm  appellant 
carried  on  and  completed  the  said  ditch  proceedings 
without  the  assistance  of  said  Lairy,  and  without  any 
agreement  having  been  entered  into  between  appel- 
lant and  appellee  as  to  what  if  any  compensation  ap- 
pellant should  receive  individually  for  his  said  serv- 
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ices  rendered  or  to  be  rendered  after  the  dissolution 
of  said  firm  and  without  anything  having  been  said 
between  them  on  the  subject,  and  no  new  or  other 
agreement  was  made  between  the  parties  to  conduct 
and  prosecute  said  proceeding,  and  that  appellant 
rendered  said  services  without  anything  having  been 
said  by  or  to  appellee  on  the  subject,  and  without  any- 
thing having  been  said  by  or  to  said  Baldwin  on  the 
subject;  that  the  total  amount  of  attorney  fee  due  and 
unpaid  on  account  of  such  services  rendered  under 
such  employment  of  the  firm  of  Justice  &  Lairy  is 
$245.00. 

The  court  stated  its  conclusions  of  law  and  order  as 
follows:  "Upon  the  foregoing  facts  the  court  con- 
cludes as  a  matter  of  law  that  the  firm  of  Justice  & 
Lairy  was  dissolved  by  the  voluntary  abandonment 
thereof  by  said  Lairy,  and  that  said  Justice  would  be 
entitled  to  recover  reasonable  compensation  for  serv- 
ices by  him  rendered  in  such  case  after  such  dissolu- 
tion in  a  proceeding  for  an  accounting  between  such 
partners;  that  under  the  issue  in  this  case  the  court  is 
not  authorized  to  make  such  accounting  or  fix  the 
amount  of  such  compensation ;  that  the  said  objections 
of  Moses  B.  Lairy  and  his  said  motion  should  be  sus- 
tained, and  that  the  entire  allowance  should  be  made 
to  Justice  &  Lairy.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  objections  and  motion  ' 
of  Moses  B.  Lairy  to  the  claim  by  Dewitt  C.  Justice  be 
sustained  and  that  the  firm  of  Justice  &  Lairy  be 
allowed  the  sum  of  $245.00,  and  that  the  drainage 
commissioner  pay  said  sum  to  the  clerk  of  this  court 
to  be  paid  out  as  may  be  hereafter  ordered  by  the 
court." 

Appellant  excepted  to  the  conclusions  of  law,  and 
moved  the  court  to  make  the  findings  more  specific 
so  as  to  show  that  the  f  180.00    embraces  only    the 
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services  rendered  by  appellant  after  the  dissolution 
of  the  partnership  and  that  the  court  separate  the 
amount  of  total  compensation  so  as  to  show  that 
$65.00  was  earned  by  the  firm  while  in  existence,  and 
the  $180.00  earned  by  appellant  individually  after  the 
firm  dissolved.  This  motion  was  overruled  and  ex- 
ception taken.  Appellant  then  moved  for  a  venire  de 
novo,  because  the  finding  did  not  cover  all  the  issues 
and  was  ambiguous,  which  motion  was  overruled. 
Appellant  moved  for  a  new  trial  on  the  ground  that 
the  finding  was  not  sustained  by  sufficient  evidence 
and  that  the  court  failed  to  find  the  value  of  the 
services  rendered  by  the  firm,  or  the  value  of  the 
services  rendered  by  appellant  after  the  dissolution, 
and  failed  to  separate  the  items  constituting  the  al- 
lowance of  $245.00  so  as  to  show  that  $65.00  was  for 
services  rendered  by  the  firm,  and  flSO.OO  for  the 
individual  services  of  appellant. 

The  errors  assigned  are,  the  conclusions  of  law  on 
the  facts  found,  and  the  overruling  of  the  motion  for 
a  further  finding  of  the  facts,  and  the  motion  for  a 
new  trial. 

The  record  recites  that  the  claim  for  $65.00  was  not 
contested,  and  that  upon  the  trial  of  the  claim  for 
1180.00  and  the  objections  of  appellee,  appellant  tes- 
tified that  when  the  partnership  was  dissolved,  on 
April  1,  1895,  by  appellee  accepting  the  office  of  cir- 
cuit judge,  the  partnership  sign  was  removed,  ap- 
pellee's furniture  taken  from  the  office,  and  that  ap- 
pellant did  no  business  after  that  date  on  partnership 
account;  that  the  bill  for  $180.00  is  for  individual 
services  of  appellant  after  the  dissolution;  that  the 
partnership  was  never  renewed;  that  when  the  serv- 
ices were  rendered  embraced  in  the  bill  for  $180.00, 
appellee  was  filling  the  office  of  circuit  judge;  that  the 
services  were  charged  on  appellant's  individual  ac- 
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count  book;  that  each  item  charged  in  the  bill  is  for 
the  individual  labor  of  appellant.  There  was  no 
other  or  different  evidence  given  concerning  the  claim 
for  $180.00. 

The  only  question  to  the  determined  on  this  appeal 
is  whether  appellee  has  any  interest  in  the  $180.00. 

The  partnership  was  dissolved  the  moment  appellee 
accepted  the  oflSce  of  judge  of  the  circuit  court. 
Whether  or  not  appellant  consented  to  appellee's 
withdrawal  from  the  firm  is  not  material.  As  ex- 
pressed by  the  trial  court  the  firm  "was  dissolved  by 
the  voluntary  abandonment  thereof"  by  appellee. 
Appellee  voluntarily  incapacitated  himself  from  ren- 
dering any  further  professional  services  in  the  case. 
While  holding  the  oflBce  of  circuit  judge  he  could 
neither  directly  nor  indirectly  practice  law  in  any  of 
the  courts  of  the  State,  nor  give  counsel  or  advice  in 
relation  to  any  business  in  such  courts.  Section  2106, 
Burns'  R.  S.  1894. 

It  seems  to  be  the  settled  rule  that  when  an  at- 
torney,  without  cause,  abandons  an  employment 
which  he  has  been  retained  generally  to  conduct  to 
its  determination  he  cannot  recover  for  any  services 
which  he  has  rendered.  But  if  the  employment  is  ter- 
minated by  the  combined  act  of  the  attorney  and 
client  the  attorney  may  recover  for  services  actually 
rendered.     3  Am.  and  Eng.  Ency.  of  Law  (2d  ed.)  429. 

In  the  case  at  bar  the  relation  of  attornev  and 
client,  so  far  as  concerned  appellee,  was  terminated 
by  operation  of  law,  but  appellee  would  be  entitled  to 
compensation  for  services  rendered  by  him  in  the  case 
up  to  the  time  of  his  incapacity  to  practice.  3  Am. 
and  Eng.  Ency.  of  Law,  supra.  Baird  v.  Ratcliff,  10 
Texas  81. 

It  needs  no  citation  of  authorities  to  the  effect  that 
as  a  general  rule  in  an  ordinary  partnership  a  partner 
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is  not  entitled  to  compensation  for  services  rendered 
in  closing  up  partnership  business,  and  that  in  the 
absence  of  a  contract  one  partner  who  does  a  larger 
share  of  the  work  than  his  copartner  cannot  recover 
compensation  for  such  extra  work.  The  large  num- 
ber  of  cases  cited  by  counsel  for  appellee  in  support 
of  the  above  rules  are  cases  involving  some  kind  of 
mercantile  associations.  But  we  do  not  think  the 
rules  governing  such  associations  are  controlling  in 
all  respects  in  law  partnerships.  Thus  it  is  said  that 
a  law  partnership  does  not  confer  on  any  of  the 
partners  the  extensive  powers  of  mercantile  associa- 
tions, as  in  binding  each  other  in  the  ordiilary  course 
of  business  by  bills  of  exchange  and  like  matters. 
Weeks  on  Attorneys  at  Law,  section  244.  See  Osment 
V.  McElrath,  68  Cal.  466,  68  Am.  Rep.  17,  9  Pac.  731; 
Starr  v.  Case,  59  Iowa  491,  13  N.  W.  645. 

And  there  are  exceptions  to  the  above  rules  con- 
cerning compensation  in  commercial  partnerships,  as 
where  a  surviving  partner  carries  on  the  partnership 
business  in  order  to  complete  the  enterprise  in  which 
the  partnership  is  engaged,  he  will  be  allowed  com- 
pensation. 17  Am.  and  Eng.  Ency.  of  Law  1183,  and 
cases  there  cited.  The  reason  for  the  rule  that  no 
compensation  is  allowed  a  surviving  partner  in 
closing  up  the  business  is  based  upon  an  implied, 
if  not  expressed,  agreement  that  should  the  partner- 
ship be  terminated  by  some  involuntary  event,  the 
other  will  close  up  the  business  for  the  benefit  of  both. 
Each  partner  necessarily  incurs  such  risks  with  ref- 
erence to  which  the  partnership  contract  was  made. 
But  in  the  ca^e  at  bar,  aside  from  the  fact  that  the 
incapacity  to  continue  in  the  case  was  self-imposed 
by  appellee,  there  was  no  value  in  the  unfinished  case 
to  an  attorney,  except  the  value  of  professional  serv- 
ices to  be  rendered.  Whether  it  should  have  any  value 
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depended  entirely  upon  the  professional  skill  of  the 
attorney  rendering  the  services.  So  that  the  reason 
for  the  rule  that  no  compensation  is  allowed  a  sur- 
viving partner  cannot  be  said  to  apply  in  all  respects 
to  a  professional  partnership. 

In  the  case  at  bar  the  law,  by  the  voluntary  act  of 
appellee,  terminated  the  relation  of  attorney  and 
client.  Appellee  was  powerless  to  make  any  further 
contract  with  his  client.  By  his  own  act  he  placed 
himself  in  a  position  where  he  could  render  his  client 
no  further  service  whatever.  He  could  receive  no 
further  fees  either  directly  or  indirectly.  He  severed 
his  connection  with  the  case  absolutely  and  lost  any 
right  to  any  fees  in  the  case  under  his  original  em- 
ployment from  that  time  on.  Had  but  one  claim 
been  filed  for  the  total  amount  of  fees  a  very  different 
question  would  be  presented.  But  there  is  no  con- 
troversy that  the  record  determines  the  value  of  fhe 
firm's  services  before  the  dissolution,  and  the  value  of 
appellant's  services  after  the  dissolution.  Under  the 
evidence  the  trial  court  was  not  asked  to  make  any 
accounting  between  the  partners. 

It  appears  that  the  services  of  appellant  in  the  case, 
after  the  dissolution,  were  rendered  while  appellee 
was  a  circuit  judge.  Had  appellant,  after  the  dissolu- 
tion, mismanaged  the  business  to  the  client's  damage, 
can  it  be  said  that  appellee  would  be  jointly  liable  in 
damages  with  appellant?  It  certainly  cannot  be  said 
that  a  person  who  is  absolutely  inhibited  from  as- 
sisting, either  directly  or  indirectly,  in  doing  an  act, 
must  answer  in  damages  where  the  act  without  his 
knowledge  or  consent  is  negligently  done  to  another's 
damage. 

It  is  argued  by  appellee's  learned  counsel  that  when 
appellee  left  the  firm  he  left  its  good  will  with  ap- 
pellant, and  it  is  just  to  presume  that  it  had  consider- 
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able  value.  Admitting  this  to  be  true,  it  could  be  a 
proper  item  only  in  an  accounting  between  the  part- 
ners with  which  we  have  nothing  to  do  in  this  case. 
It  is  not  disputed  that  the  services  of  the  firm  up  to 
the  dissolution  were  worth  f65.00.  As  the  record 
comes  to  us  we  must  conclude  they  were  worth  that 
much  and  no  more.  We  have  nothing  to  do  in  this 
case  with  how  that  shall  be  divided  between  the  part- 
ners; nor  is  it  an  adjudication  of  any  partnership 
accounts  to  direct  the  $180.00  to  be  paid  to  the  only 
person  to  whom  it  has  ever  belonged. 

In  the  case  of  Denver  v.  Roane,  99  U.  S.  355,  it  was 
not  expressly  decided  whether  a  different  rule  should 
apply  to  the  winding  up  of  the  business  of  a  law  firm, 
as  the  partners  had  agreed  on  the  manner  of  closing 
up  the  business.  It  appeared  that  in  that  case  one 
member  of  the  firm.  Judge  Hughes,  in  one  of  the  firm 
cases  (Lamar  vs.  United  States),  withdrew  his  ap- 
pearance, and  had  his  name  erased  from  the  docket 
as  an  attorney  in  the  case,  because  he  thought  it  was 
a  corrupt  one,  and  took  no  further  part  in  prosecuting 
the  claim,  and  paid  no  further  attention  to  it.  The 
remaining  members  of  the  firm  prosecuted  the  suit  to 
a  successful  ending.  After  Hughes'  death  the  execu- 
tor of  his  will  brought  suit  for  a  discovery,  and  to  re- 
cover from  the  surviving  partners  the  share  of  the 
testator  in  the  fees  received  by  them  out  of  the  part- 
nership business  which  remained  unfinished  when  the 
general  partnership  was  dissolved.  In  holding  that 
the  executor  could  not  recover  any  part  of  the  fee  in 
that  particular  case  (Lamar  v.  United  States),  the 
court  said:  "If,  then,  by  abandoiling  the  case  and 
denouncing  it  as  fraudulent,  he  lost  all  the  right 
which  he  had  against  Lamar,  how  can  he  claim 
from  his  copartners  any  of  the  compensation  they 
obtained  for  conducting  the  case  after  his  abandon- 
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ment,  to  final  success?  His-  action  was  a  breach  of 
his  duty  to  those  partners,  as  well  as  of  his  obligation 
to  Lamar.  By  this  agreement  of  copartnership  he 
had  undertaken  to  share  in  the  labor,  and  to  promote 
the  common  interests  of  the  firm,  and  that  was  the 
foundation  of  his  right  to  share  its  earnings." 

While  we  are  not  declaring  that  a  different  rule 
should  in  every  instance  be  applied  in  closing  up  the 
business  of  a  law  firm  from  that  applied  in  other 
partnerships,  yet  there  are  sound  reasons  for  holding 
that  when  an  attorney  at  law  who  is  a  member  of  a 
law  firm  becomes  a  judge  of  a  circuit  or  other  court, 
at  that  instant  the  partnership  is  dissolved,  and  that 
a  contract  of  employment  in  pending  business  in  such 
a  case  is  of  a  divisible  nature,  under  which  a  recovery 
may  be  had  for  services  of  which  the  client  has  al- 
ready had  the  benefit,  but  that  such  a  person  can  have 
no  interest  in  any  fees  for  services  rendered  by  the 
remaining  member  of  the  firm  in  concluding  that  par- 
ticular business.  Appellee  took  the  office  of  circuit 
judge  with  its  burdens,  one  of  which  was  that  he 
should  cease  absolutely  to  practice  law.  The  only^ 
basis  upon  which  his  right  to  a  portion  of  the  after 
earned  fee  could  rest  would  be  that  he  still  retained 
some  interest  in  the  firm,  and  that  the  statute  does 
not  permit.  This  is  not  a  case  where  the  remaining 
member  of  the  firm  rendered  professional  services  in 
collecting  a  fee  which  the  firm  had  earned  before  the 
dissolution.  Under  the  evidence  the  court  should 
have  directed  the  f  180.00  to  be  paid  to  appellant  by 
the  drainage  commissioner. 

Judgment  reversed,  with  instructions  to  the  (Circuit 
court  to  sustain  appellant's  motion  for  a  new  trial. 
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Saint  v.  The  Board  op  Commissioners  op  Henry 

County. 

[No.  2,136.    Filed  February  15,  1898.] 

Taxation. — Collection  of  Taxes.— County  Treasurer.^Fees.^Vnder 
the  provisions  of  section  5928,  R.  S.  1881,  relative  to  the  fees  of  a 
county  treasurer  for  the  collection  of  delinquent  taxes,  a  county 
treasurer  whose  term  of  office  had  expired  before  certain  delinquent 
taxes  were  paid,  cannot  maintain  an  action  against  the  board  of 
oommissioners  of  the  county  for  the  compensation  provided  in  said 
statute  for  the  collection  of  such  taxes,  although  such  officer  did  the 
greater  part  of  the  work  which  resulted  in  the  collection  thereof. 

From  the  Henry  Circuit  Court.     Affirmed. 

Brown  <S:  Brovm  and  John  M.  Morris,  for  appellant. 

Adolph  RogerSy  for  appellee. 

Henley,  J. — Action  by  Albert  W.  Saint  against 
the  board  of  commissioners  of  Henry  county,  Indi- 
ana.     The  claimant,  who  is  the  appellant    herein, 
bases  his  action  upon  the  following  facts:    That  he 
was  on  the  6th  day  of  August,  1893,  and  had  been  for 
two   years   prior   thereto,    the   treasurer   of  Henry 
county,  Indiana,  and  that  as  such  oflBcer  there  came 
into  his  hands  a  tax  duplicate  upon  which  the  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Railroad  Com- 
pany was  charged  with  taxes  for  the  year  1891,  in 
tlie  sum  of  $12,437.28;  that  he  demanded  said  taxes 
of  said  company,  and  that  the  said  company  failed  to 
pay  the  same  or  any  part  thereof,  and  on  the  first  Mon- 
dany  of  November,  1892,  the  said  taxes  became  de- 
linquent and  a  penalty  of  10  per  cent,  attached  and 
was  added  thereto;  that,  after  said  taxes  became  de- 
linquent  appellant   demanded   said   taxes   together 
with  the  10  per  cent,  penalty  added  thereto;  that  said 
company  refused  to  pay  the  same  or  any  part  thereof, 
and  appellant  proceeded  to  enforce  the  collection  of 
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the  same  and  was  about  to  levy  on  and  seize  the 
property  of  said  company,  when  he  was  enjoined  and 
restrained,  by  legal  process  from  a  circuit  court  in 
this  State,  from  collecting  said  taxes  until  the  final 
determination  of  the  action  instituted  by  the  said 
company;  that  when  said  cause  was  finally  deter- 
mined, the  injunction  was  dissolved,  the  said  com- 
pany was  held  liable  for  said  taxes,  and  upon  the  1st 
day  of  August,  1894,  the  said  company  paid  into  the 
county  treasury  of  Henry  county,  Indiana,  the  full 
amount  of  the  taxes  due,  together  with  the  ten  per 
cent,  penalty  added  for  delinquency;  that,  at  the  time 
of  the  payment  of  said  taxes,  appellant's  term  of  office 
had  expired,  and  the  said  taxes  were  paid  into  and  re- 
ceipted for  by  Cornelius  M.  Moore,  appellant's  suc- 
cessor in  office;  that  said  Moore  did  nothing  towards 
the  collection  of  said  taxes  except  to  receive  the  same 
when  paid  in;  and  appellant  claims  that  as  treasurer 
of  said  county  he  was,  and  now  is,  entitled  to  six  per 
cent,  upon  the  amount  of  said  taxes. 

The  appellant  basing  his  claim  upon  the  foregoing 
facts,  filed  the  same  in  the  commissioners'  court  of 
Henry  county,  Indiana,  where  it  was  disallowed. 
Appellant  appealed  to  the  circuit  court.  The  circuit 
court  held  the  complaint  insufficient  upon  demurrer, 
and  judgment  in  favor  of  appellee  was  rendered 
thereon.  The  only  error  assigned  in  this  court  is  the 
action  of  the  lower  court  in  sustaining  the  demurrer 
to  appellant's  complaint.  The  whole  contention  of 
appellant  is,  that  because  he  did  the  greater  part  of 
the  work  which  finally  resulted  in  the  collection  of 
certain  taxes  which  were  paid  after  his  term  of  office 
had  expired,  that  he  should  be  paid  the  fees  provided 
by  statute  for  treasurers  at  the  time  taxes  became  de- 
linquent, whenever  the  taxes  might  be  paid.  This 
contention  cannot  be  sustained.     Appellant's  fees  as 
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county  treasurer  were  regulated  by  section  5928,  B.  S. 
1881,  which  is  as  follows:  "County  treasurers  shall 
also  charge  and  receive,  as  a  further  compensa- 
tion, at  the  rate  of  one  per  centum  on  the  first 
one  hundred  thousand  dollars  of  taxes  by  them 
collected,  and  on  all  sums  collected  in  excess  thereof, 
one-half  of  one  per  cent.  They  shall  -also  receive 
and  retain  out  of  all  delinquent  taxes  collected, 
six  per  centum  when  paid  voluntarily  and  with- 
out levy,  and  six  per  centum  if  paid  after  levy.  Treas- 
urers shall,  for  their  services  in  going  to  Indianapolis 
and  returning  by  the  nearest  route  by  railroad,  to 
make  their  semi-annual  settlements  with  the  State 
Treasurer,  receive  from  the  State  Treasurer  at  the 
rate  of  ten  cents  per  mile." 

It  is  not  claimed  by  appellant  that  the  taxes  were 
collected  during  his  term  of  office,  and  yet  the  plain 
language  of  the  statute  is  that  the  county  treasurer 
"shall  receive  and  retain  out  of  all  delinquent  taxes 
collected  six  per  centum,  etc." 

County  officers  receive  only  such  compensation  as 
the  law  gives  them,  and  they  must  receive  it  in  the 
manner  prescribed  by  law,  and  there  could  be  no 
doubt  but  that,  if  the  appellant  had  collected  the 
delinquent  taxes  from  the  said  company  during  his 
term,  he  could  under  section  5928,  R.  S.  1881,  have 
retained  six  per  cent,  of  the  amount  of  the  taxes. 

The  per  centum  added  to  the  amount  of  taxes 
against  any  taxpayer  after  a  certain  time  for  non- 
payment is  a  penalty,  and  is  so  named  in  the  statute, 
and  is  not  for  the  purpose  of  providing  fees  for  county 
treasurers.  Section  8570,  Burns'  B.  S.  1894.  The 
lower  court  properly  sustained  the  demurrer  to  ap- 
pellant's complaint.    Judgment  affirmed. 
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Steves  et  al.  v.  Frazee. 

[No.  2.895.    Filed  February  16,  1898.] 

FoBMEB  Adjudication. — Counterclaim. — ^Where  it  is  shown  in  an 
action  on  account  that  plaintiff  had  appeared  in  an  action  against 
him  by  defendant  on  a  promissory  note  and  filed  answer  and  coun- 
terclaim setting  up  the  same  matter  embraced  in  the  account  in  suit 
and  judgment  was  rendered  for  the  full  amount  of  the  note,  the 
issue  thus  presented,  whether  fully  determined  or  not,  amounts  to 
an  adjudication,  and  constitutes  a  bar  to  the  subsequent  action. 
pp.  f  85-387. 

Special  Verdict. — Must  he  Considered  a«  a  Whole. — A  special  ver- 
dict must  be  considered  as  a  whole,  not  in  detached  portions,  p.  £88. 

From  the  La  Porte  Superior  Court.     Reversed. 
C.  R.  Collins  and  J.  B'  Collins,  for  appellants. 
W.  H.  BreecBy  for  appellee. 

Wiley,  J. — ^Appellants  were  plaintiffs  below,  and 
sued  appellee  for  board,  lodging,  washing,  mending:, 
etc.  Appellee  answered  in  four  paragraphs:  (1) 
General  denial;  (2)  payment;  (3)  counterclaim,  and 
(4)  former  adjudication.  Appellants  replied  by  gen- 
eral denial  and  affirmative  matter  as  to  the  plea  of 
former  adjudication.  The  cause  was  tried  by  a  jury. 
A  special  verdict  was  returned,  and  a  judgment  there- 
on for  appellee  in  the  sum  of  |25.00.  Appellants*  mo- 
tion for  judgment  on  the  special  verdict  was  over- 
ruled and  they  excepted.  Appellee's  motion  for  judg- 
ment was  sustained,  to  which  ruling  appellants  ex- 
cepted. These  adverse  rulings  appellants  have  as- 
signed as  error. 

Looking  to  the  special  verdict  as  our  only  guide,  the 
evidence  not  being  in  the  record,  we  are  unable  to  see 
upon  what  basis  or  theory  the  judgment  can  be  up- 
held. The  verdict  shows  that  appellants  are  husband 
and  wife;  that  they  live  on  a  farm  in  Porter  county, 
Indiana;  that  the  appellant  Hattie  Steves  invited 
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appellee  to  come  to  their  house  and  make  his  home 
with  them;  that  appellee  accepted  such  invitation  and 
went  to  appellants'  home  about  August  12th  1895, 
and  remained  until  March  30th  1896;  that  there  was 
no  express  agreement  that  appellee  was  to  pay  appel- 
lants money  for  his  board,  washing,  etc. ;  that  he  was 
to  live  with  appellants  as  one  of  £he  family  and  do 
chores  about  the  house  and  on  the  farm  for  his  board, 
washing,  etc. ;  that  he  did  perform  work  for  appellants 
all  the  time  he  lived  with  them,  both  on  the  farm  and 
about  the  house. 

On  the  question  of  former  adjudication  the  special 
verdict  shows  that  on  July  6,  1896,  there  was  a  trial 
before  a  justice  of  the  peace  in  Porter  county,  Indi- 
ana, wherein  appellee  sued  appellants  on  a  note  for 
$25.00,  to  which  action  appellants  appeared,  filed  an 
answer  and  counterclaim,  and  that  said  counterclaim 
set  up  the  same  cause  of  action  as  that  stated  in  ap- 
pellants' complaint;  that  in  the  trial  of  said  cause  in 
said  justice's  court,  appellants  were  sworn  as  wit- 
nesses, and  gave  evidence  in  support  of  their  said 
counterclaim;  that  in  said  action  appellee  recovered 
judgment  against  appellants  on  said  note  for  $27.00; 
that  said  judgment  remains  wholly  unpaid;  that  dur- 
ing the  time  appellee  lived  in  the  family  of  appellants, 
he  paid  for  his  bo^rd,  washing,  etc.,  by  labor.  In- 
terrogatory twenty- four  and  answer  are  as  follows: 

"What  amount  do  you  find  the  plaintiffs  are  in- 
debted to  the  defendant  for  work  and  labor  done  by 
him  for  the  plaintiffs  from  August  12,  1895,  to  March 
30,  1896?"  Answer,  ".00."  Immediately  following 
this  interrogatory  is  a  finding  that,  "If  upon  the  fore- 
going facts  the  law  is  with  the  defendant,  we  find 
with  the  defendant,  and  assess  his  damages  at  twenty- 
five  dollars."  From  the  second  set  or  form  of  in- 
terrogatories, we  note  the  following  facts:    That  ap 
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pellee  lived  in  appellants'  family  thirty-three  weeks; 
that  the  services  rendered  appellee  by  appellants  in 
the  way  of  board,  mending,  washing,  etc.,  were  rea- 
sonably worth  $3.00  per  week;  that  appellee  by  his 
labor  paid  appellants  for  his  lodging,  table  board,  and 
other  services  rendered  him. 

There  are  other  findings  on  the  issne  of  former 
adjudication,  which  we  have  not  set  out,  for  the  rea- 
son that  they  must  be  regarded  as  conclusions  of  law, 
and  not  the  statement  of  ultimate  facts.  Eliminating 
from  the  special  verdict  the  conclusions  of  law  stated, 
and  wholly  disregarding  them,  there  are  sufficient  facts 
stated  from  which  the  court  can  declare  as  a  matter 
of  law,  that  the  questions  in  controversy,  presented  by 
appellants'  complaint,  and  controverted  by  appellee^s 
plea  of  res  judicatay  were  fully  adjudicated  in  the  pro- 
ceedings before  the  justice  of  the  peace.  The  plead- 
ings clearly  show  that  in  the  action  before  the  justice 
of  the  peace,  the  appellants  tendered,  by  their  answer, 
the  identical  questions  here  presented  by  their  com- 
plaint. The  verdict  shows  that  they  appeared  to  that 
action,  and  gave  evidence  in  support  of  their  answer, 
and  that  there  was  a  judgment  against  them  upon  the 
issues  involved.  Appellants'  learned  counsel  contend 
that  the  findings  upon  this  question  are  not  sufficient 
upon  which  the  court  can  say,  as  a  matter  of  law,  that 
there  was  such  former  adjudication.  With  this  con- 
tention we  cannot  agpee;  but  concede,  for  the  sake  of 
argument,  that  the  findings  are  not  sufficiently 
specific  to  warrant  the  conclusion,  yet  it  does  clearly 
appear  that  the  same  issue  was  tendered  in  the  trial 
of  the  case  before  the  justice  of  the  peace,  and  might 
have  been  determined  within  the  issue,  and,  having 
thus  submitted  it  for  adjudication,  appellants  are 
bound  by  the  result. 

The  law  upon  the  question  now  in  hand  was  clearly 
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^fated  by  the  Supreme  Court  in  Fischli  v.  Fischli,  1 

^^ackford  360,  as  follows:     "Whenever  a  matt-er  is 

^^judicated,  and  finally  determined  by  a  competent 

^^bunal,  it  is  considered  as  forever  at  rest.     This  is 

^  principle  upon  which  the    repose  of  society    ma- 

^rtally  depends;  and  it  therefore  prevails,  with  very 

^^  exceptions,  throughout  the  civilized  world.     This 

^^^txeipie  not  only  embraces  what  actually  was  deter- 

*^ed,  but  also  extends  to  every  other  matter  which 

I>arties  might  have  litigated  in  the  case." 
^  lie  doctrine  announced  in  that  case  upon  the  point 


tii^ 


■^^ 


gf(^^*^r  consideration  is  the  recognized  law  of  this 
^C^^*^,  and  has  been  approved  and  followed  without 
^  doubt  or  question  in  very  many  later  cases,  so 
^^t  it  may  be  truthfully  said  that  it  is  a  fixed  and 
certain  principle  in  our  jurisprudence,  to  which  the 
courts  have  tenaciously  adhered.  Richardson  v. 
Jones,  58Ind.  240;  Kramer  r.  Matthews,  68  Ind.  172; 
Green  v.  Glynn,  71  Ind.  336;  Sauer  v.  Twining,  81 
Ind.  366;  Ulrich  v.  Drischell,  88  Ind.  354;  State^  ex 
rel,  V.  Krug,  94  Ind.  366;  Farrar  v.  Clark,  97  Ind. 
447;  Kurtz  v.  Carr,  Admr.,  105  Ind.  574;  Elwood  v. 
Beymer,  100  Ind.  504. 

From  what  we  have  said,  and  upon  the  authorities 
cited,  the  question  of  res  judicata,  as  presented  by  the 
record  before  us,  must  be  resolved  in  favor  of  appellee. 
Turning  again  to  the  special  verdict,  we  find  tlie 
following  interrogatories  and  answers:  (4)  "If  you  find 
that  the  defendant  lived  with  the  plaintiffs,  ♦  ♦  ♦ 
was  there  a  bargain  or  agreement  made  or  entered 
into  by  and  between  the  plaintiffs,  or  either  of  them, 
and  this  defendant,  whereby  the  defendant  was  to 
pay  money  for  his  board,  washing  and  nursing?  Ans. 
No.  (5)  Is  it  not  a  fact  that  the  defendant  was  to 
live  with  the  plaintiffs  as  one  of  the  family,  and  to 
work  and  do  chores  around  the  house  and  on  the  farm 
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of  the  plaintiffs  for  his  board,  washing,  and  nursing? 
Ans.     Yes." 

The  general  rule  is  that  when  one  person  lives  in 
the  family  of  another,  and  performs  services  therein, 
in  the  absence  of  any  contract  or  agreement,  the  law 
implies  two  things:  (1)  That  such  person  is  to  be 
paid  what  such  services  are  reasonably  worth;  and 
(2)  that  he  is  to  pay  a  reasonable  compensation  for 
his  board  and  such  other  necessary  services  as  may 
be  rendered  to  him.  But  here  this  familiar  principle 
of  law  is  not  involved,  for  there  is  an  express  finding 
of  an  agreement  whereby  appellee  was  to  live  in  ap- 
pellants' family,  perform  certain  services,  and  such 
services  to  be  a  full  compensation  for  his  board,  lodg- 
ing, mending,  washing,  etc.  In  other  words,  he  w^as 
not  to  be  paid  any  money  consideration  for  his  board, 
etc.,  and  they  were  not  to  pay  him  any  money  con- 
sideration for  his  labor  and  services.  The  one  was 
to  offset  and  to  balance  the  other.  Such  a  contract 
they  were  authorized  to  make,  and  the  law  will  en- 
force it.  In  answer  to  interrogatory  twenty-four, 
above  quoted  in  full,  the  jury  placed  opposite  the 
word  "answ^er"  two  ciphers.  In  the  light  of  all  the 
facts  as  shown  by  the  special  verdict,  apd  the  evident 
intention  of  the  jury,  we  must  construe  this  answer 
to  the  interrogatory  as  meaning  that  appellants  owed 
appellee  nothing  for  the  labor  done  and  services  per- 
formed, upon  which  he  bases  his  counterclaim,  filed 
with  his  answer.  We  are  aided  in  this  conclusion  by 
the  preceding  finding  that  the  labor  and  services  ren- 
dered by  appellee  to  appellants  were  fully  compen- 
sated and  paid  by  the  board,  lodging,  washing,  and 
other  services  rendered  by  them  to  him. 

A  special  verdict  must  be  considered,  not  in  de- 
tached portions,  but  as  a  whole,  and  when  so  con- 
sidered, it  is  apparent  from  the  verdict  before  us,  that 
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the  jury  intended  to  and  in  fact  did  find,  that  under 
ihe  pleadings,  issues,  and  evidence,  there  was  nothing 
due  from  the  appellants  to  the  appellee,  and  vice 
versa.  In  such  case  there  should  have  been  judgment 
against  appellants  for  costs  only.  The  finding  that 
the  services  rendered  by  appellants  to  appellee  were 
worth  $3.00  per  week,  and  that  he  had  lived  in  their 
family  thirty-three  weeks,  does  not  aid  appellants,  as 
contended  by  their  counsel,  for  the  very  evident  rea- 
son that  whatever  these  services  were  worth,  he  paid 
by  his  labor. 

The  general  finding  for  $25.00  in  favor  of  the  ap- 
pellee can  have  no  weight  and  must  be  disregarded, 
in  view  of  the  fact  found  that  there  was  nothing  due 
Wm.    There  are  no  facts  found  that  will  support  a 
judgment  in  his  favor,    while  on  the   contrary,    the 
''acts  found  clearly  show  that  he  is  not  entitled  to  any 
jndgment,    except  for   costs.     The   judgment  is    re- 
^'^rsed,  and  the  court  below  is  directed  to  set   the 
judgntient  aside,  and  to  render  judgment  on  the  special 
verdict  against  appellants  for  costs  below. 


Bartindale  v.  Lewis  et  al. 

[No.  2.208.    Filed  February  17,  1898.] 

^^l.  Roads. — Construction. — Liability  of  Superintendent, — The 

^t  ^f  1880  (Acts  1889,  p.  433),  does  not  authorize  an  action  to  be 

^totight  against  the  superintendent  of  construction  of  free  gravel 

fOdda  for  material  used  in  the  construction  thereof,    pp,  £90-S9S. 
^EAh  AND  Error. —  Record.  —  Jurisdiction.  —  Default.  —  Where 

jadgment  was  rendered  against  defendant  on  default  the  record 

must  show  service  of  process  at  the  time  of  such  default,    p.  £9g. 

From  the  Newton  Circuit  Ck)urt.    Affirmed. 

Daniel  Fraser  and  Will  Isham^  for  appellant. 
Cummings  &  Darroch  and  J,  B.  Milner,  for  ap- 
pellees. 
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Robinson,  C.  J. — Appellee  Fewell  was  the  superin- 
tendent of  construction  of  a  free  gravel  road,  con- 
structed under  the  act  of  1889  providing  for  the  con- 
struction of  gravel  roads  on  county  lines.  Fewell 
was  appointed  by  the  boards  of  Tippecanoe  and  Ben- 
ton counties.  '  Appellee  Lewis  was  the  contractor 
who  constructed  the  road  and  had  executed  a  bond 
conditioned  as  provided  by  law.  Bartindale  fur- 
nished supplies  to  Lewis  which  were  used  in  the  con- 
struction of  the  road.  Lewis  sued  Fewell  for  the  un- 
paid portion  of  the  contract  price  which  amount  was 
compromised  and  an  agreement  entered  into  between 
them  by  which  Fewell  was  to  retain  a  part  of  the 
contract  price  and  pay  claims  for  material  and  labor 
upon  the  written  order  of  said  Lewis.  Lewis  owed 
Bartindale  for  materials  used  in  the  construction  of 
the  road,  and,  after  the  above  agreement  was  made, 
gave  the  following  order: 

"Otterbien,  Ind.,  March,  1894.  To  John  W.  Fewell. 
Please  pay  John  Bartindale  $203.17  in  full  of  his 
claim  filed  with  you  herein.  [Signed.]  Hamer  W. 
Lewis." 

"This  certifies  that  I  have  this  day  settled  with 
Hamer  W.  Lewis  in  full  for  all  claims  against  the 
I.  E.  Switzer  free  gravel  road,  that  there  is  due  me 
203.17  dollars.  J.  C.  Bartindale."  Fewell  made  no 
written  acceptance  of  the  order  but  told  Bartindale 
the  order  was  good  and  would  be  paid.  Suit  w^as 
brought  on  this  order  against  Fewell  and  Lewis,  and 
upon  a  special  finding  of  facts,  conclusions  of  law 
were  stated  in  appellee  Fewell's  favor,  and  judgment 
rendered  thereon  against  Bartindale  for  costs.  Ap- 
pellant has  assigned  as  error  the  conclusions  of  law 
upon  the  facts  found. 

The  act  of  March  11,  1889,  provides  for  the  appoint- 
ment of  an  engineer  from  the  county  where  the  peti- 
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Hon  was  first  filed  to  superintend  the  performance 
and  completion  of  the  work,  :and  with  the  approval  of 
the  boards  of  the  two  counties  make  a  contract,  for 
the  performance  of  the  work.  The  act  further  pro- 
vides that  it  shall  be  the  duty  of  the  superintendent, 
together  with  the  two  boards  in  joint  session,  to  con- 
struct the  road  as  ordered  by  the  two  boards  in  ac- 
cordance with  the  plans  and  specifications,  and  shall 
let  a  contract  for  the  same  requiring  a  bond  from  the 
successful  bidder,  that  he  shall  give  notice  of  the  time 
and  place  the  contract  will  be  let.  When  the  work 
is  completed  it  is  made  the  duty  of  the  superintendent 
to  certify  the  same  to  the  auditor  of  each  county,  and 
return  all  plans  and  specifications  to  the  auditor  of 
the  oldest  county.  It  is  further  provided  that  the 
superintendent  or  the  boards  of  the  two  counties  shall 
have  power  to  contract  for  and  purchase  such  stone, 
gravel,  or  any  other  material  as  may  be  necessary 
for  the  construction  of  such  road,  and  if  the  superin- 
tendent or  commissioners  and  the  owners  of  such 
stone  or  other  material  cannot  agree  on  a  price,  pro- 
vision is  made  for  the  appointment  of  appraisers  and 
an  appeal.     Acts  1889,  p.  433. 

There  is  nothing  in  the  above  act  which  authorizes 
the  superintendent  to  receive  from  the  two  counties 
any  money  to  be  by  him  paid  out  for  the  construction 
of  the  road.  The  boards  of  the  two  counties  were  not 
parties  to  the  agreement  between  the  superintendent 
and  the  contractor  with  reference  to  how  the  money 
should  be  paid.  The  court  found  as  a  fact  that  Fewell 
had  no  control  over  the  money  to  be  paid  out  for  the 
road,  except  to  recommend  its  payment  upon  esti- 
mates made  by  him,  or  upon  orders  by  him  approved, 
and  that  before  the  commencement  of  this  action  all 
the  money  for  the  construction  of  the  road  had  been 
paid  out  by  the  respective  treasurers  of  the  two 
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counties  upon  such  estimates  and  orders,  and  that  no 
part  of  such  moneys  came  into  the  actual  possession 
of  Fewell,  and  that  no  part  of  the  contract  price  is  still 
unpaid.  Upon  this  finding  it  is  clear  that  the  court's 
conclusion  of  law  as  to  appellee  Fewell  is  right,  and 
that  no  judgment  could  be  rendered  against  him. 

It  is  argued  by  appellant's  counsel  that,  "as  far 
as  the  appellee  Lewis  is  concerned,  the  judgment  is 
clearly  erroneous."  But  the  record  fails  to  show  that 
any  judgment  was  rendered  either  for  or  against 
Lewis.  It  appears  that  a  summons  was  issued  for 
both  Fewell  and  Lewis,  but  the  record  does  not  dis- 
close that  it  was  ever  served  on  either,  the  transcript 
stating  that  the  summons  is  not  on  file.  Fewell  ap- 
peared and  answered,  and  the  record  recites,  "And 
the  defendant  Lewis  having  failed  to  appear  in  person 
or  by  counsel,  is  three  times  called,  but  comes  not, 
and  herein  wholly  makes  default."  The  trial  court 
did  not  render  judgment  either  for  or  against  Lewis, 
and  this  action  of  the  court  must  be  upheld  if  it  can 
be  done  from  the  record.  It  is  true  the  defendants 
were  ruled  to  answer  and  Fewell  did  demur  and 
afterwards  answered.  But  in  view  of  the  attempted 
default  of  Lewis  the  presumption  is  that  if  he  had, 
prior  to  that  time,  appeared  by  counsel,  such  appear- 
ance had  been  withdrawn  and  that  he  was  defaulted 
as  though  there  had  never  been  an  appearance  for 
him.  As  the  record  fails  to  disclose  that  he  had  ever 
been  served  with  process,  there  was  want  of  jurisdic- 
tion of  the  person  at  the  time  of  the  default.  Besides 
neither  the  complaint  nor  the  special  finding  shows 
that  appellant  is  entitled  to  any  judgment  against 
Lewis.     Judgment  affirmed. 

Wiley,  J.,  took  no  part  in  this  decision. 
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WhEATLEY  V.  KUTZ   ET  AL. 
[No  2.817.    Filed  February  17,  1808.] 

Banks  and  Banking.  —  Principal  and  Agent  — Suhagent.  —  Com- 
plaint— Where  a  depositor  authorized  a  bank  to  honor  checks 
drawn  on  his  deposit  by  his  agent  and  general  manager,  recovery 
may  be  had  by  the  bank  against  such  depositor  for  overdrafts, 
under  an  allegation  in  the  complaint  that  the  checks  were  drawn 
by  such  agent  and  general  manager,  notwithstanding  the  proof 
showed  that  part  of  said  checks  were  drawn  by  a  subagent,  where 
the  evidence  further  showed  that  such  checks  were  drawn  by 
direction  of  the  agent,  by  and  with  the  consent  of  the  depositor, 
and  that  the  bank  before  honoring  such  checks  was  informed  by 
the  agent  and  general  manager  of  such  arrangement. 

From  the  Tipton  Circuit  Court.     Affirmed. 

William  R.  Oglehay  and  John  L.  Oglebay,  for  ap- 
pellant 
McMath  &  Stahly  for  appellees. 

Black,  J. — The  appellee  Samuel  L.  Kutz  sued  the 
appellant,  the  complaint  consisting  of  two  para- 
graphs. In  the  first  it  was,  in  substance,  stated  that 
said  Kutz  was  in  the  private  banking  business  at 
Kirklin,  Indiana;  that  in  April,  1895,  the  appellant 
was  the  owner  of  a  flouring  mill  at  said  town  and  was 
engaged  in  the  business  of  buying  grain  and  manu- 
facturing flour,  meal,  bran,  and  mill-feed,  and  selling 
and  exchanging  the  same;  that  on  the  26th  of  April, 
1895,  he  went  to  the  bank  ot  said  Kutz,  and  deposited 
therein  |300.00,  taking  from  said  Kutz  a  bank  book 
and  a  check  book;  that  said  depositor  at  the  time  rep- 
resented to  said  banker  that  the  former  was  going  to 
buy  grain  and  do  a  general  milling  business  at  said 
place;  that  the  management  and  supervision  of  said 
business  would  be  under  control  of  one  Telemachus 
P.  Holmes,  who  was  at  that  time  his  legally  consti- 
tuted agent  to  do  and  act  for  and  in  place  of  the  appel- 


294        APPELLATE  COUET  OF  INDIANA, 

Wheatlej  v.  Kutz  et  al. 

lant;  that  within  a  few  days  he  would  deposit  in  said 
bank  $1,000.00  in  addition  to  said  deposit  of  $300.00, 
and  that  he  would  do  the  business  of  his  said  mill 
through  said  bank  and  would  make  deposits  of  money 
sufficient  to  carry  on  said  milling  business;  that  his 
said  agent,  Holmes,  would  carry  said  deposit  book 
and  check  book;  that  all  checks  drawn  on  said  bank 
by  said  Holmes  were  to  be  by  said  Kutz  duly  honored 
and  paid;  and  that  all  checks  and  overdrafts  would 
be  promptly  paid  by  the  appellant.  It  was  alleged 
that  the  appellant  on  said  day  delivered  to  said 
Holmes,  as  his  said  agent,  said  Wheatley^s  bank  deposit 
book,  and  said  Holmes,  as  such  agent,  took  possession, 
control  and  supervision  of  said  mill  and  milling  busi- 
ness, and  continued  to  conduct  said  business  as  such 
agent  until  about  thie  10th  of  July,  1895;  that  between 
the  26th  of  April  and  the  4th  of  July,  1895,  Holmes,  as 
such  agent,  did  draw  checks  on  said  bank  to  divers 
persons,  in  all  sixty-six  checks,  amounting  in  the 
aggregate  to  $1,103.83,  "as  per  annexed  itemized 
statement  of  amount  of  each  check,  number  and  date 
of  payment,  which  is  filed  herewith  marked  exhibit 
A,  and  made  a  part  of  this  complaint."  That  Wheat- 
ley,  by  his  said  agent.  Holmes,  between  the  26th  of 
April  and  the  18th  of  June,  1895,  deposited,  together 
with  the  $300.00  deposited  by  Wheatley,  the  sum  of 
1744.30;  and  on  the  15th  day  of  July,  1895,  after  said 
Holmes  as  such  agent  was  no  longer  in  the  employ- 
ment of  said  Wheatley,  the  latter  deposited  in  said 
bank,  "as  a  credit  on  over  check  or  over  draw"  made 
by  his  said  agent,  the  sum  of  $200.00,  making  total 
deposits  by  Wheatley  by  himself  and  his  said  agent 
the  sum  of  $944.30,  an  itemized  statement  of  the 
amount  and  date  of  each  deposit  being  filed  with  the 
complaint  and  referred  to  therein  as  a  part  thereof. 
It  was  alleged  that  after  deducting  all  credits  and 
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deposits,  there  was  then  due  said  Kutz  "on  said  over 
draw"  the  sum  of  $237.65,  with  interest  from  May 
15th  1895;  wherefore,  etc. 

The  second  paragraph  of  complaint  was  upon  the 
balance  of  an  account  against  said  Wheatley  in  favor  , 
of  one  Raleigh  Staley,  by  him  assigned  to  said  Kutz. 
Staley  was  made  a  defendant  to  this  paragraph,  and 
he  answered,  stating  the  assignment,  and  that  he  had 
no  interest  in  the  matter.  He  is  named  in  the  caption 
of  the  assignment  of  errors,  along  with  Kutz,  as  an 
appellee.  To  the  second  paragraph  of  complaint  the 
appellant  answered  payment;  and  he  answered  the 
first  paragraph  by  general  denial,  and  by  special  para- 
graphs which  need  not  be  further  noticed.  The  only 
specification  in  the  assignment  of  errors  argued  here 
is  that  relating  to  the  overruling  of  a  motion  for  a  new 
trial  filed  by  the  appellant. 

It  is  contended  for  the  appellant  that  the  finding 
was  not  sustained  by  sufficient  evidence.  The  finding 
was  general,  for  the  plaintiflF  against  the  defendant 
"on  the  matter  in  suit,"  that  is,  upon  both  paragraphs 
of  the  complaint,  for  $340.00. 

The  evidence  clearly  sustained  the  second  para- 
graph of  the  complaint.  Indeed,  it  is  admitted  by  the 
appellant  that  there  was  a  conflict  of  evidence  upon 
the  question  as  to  whether  the  account  sued  on  in  the 
second  paragraph  had  been  paid.  That  was  the  only 
matter  at  issue  in  relation  to  the  assigned  account. 
Therefore,  it  is  quite  plain  that  the  assignment  that 
the  finding  was  not  sustained  by  sufficient  evidence 
cannot  be  maintained.  But  it  was  also  assigned  as 
a  cause  for  a  new  trial  that  the  amount  of  recovery 
was  too  large,  and  under  this  we  may  dispose  of  the 
other  matters  argued  before  us.  The  account  of  the 
appellant  was  overdrawn.  The  greater  portion  of 
the  checks  by  which  the  deposits  were  withdrawn  and 
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overdrafts  were  made  were  signed  in  the  appellant's 
name  "per  T.  P.  Holmes,"  but  some  of  them  were 
drawn  in  the  name  of  t4ie  appellant  "per  T.  J.  Kob- 
erts."  It  is  claimed  by  counsel  for  appellant  that  as 
to  the  checks  so  drawn  by  Roberts  there  could  be  no 
recovery  under  the  complaint,  and  as  the  amount  of  the 
finding  was  made  up  by  allowing  against  the  appellant: 
the  aggregate  of  the  sums  drawn  on  the  checks  signed 
by  Roberts  and  by  Holmes,  that  therefore  the  amount 
of  the  finding  was  excessive.  It  is  supposed  by  coun- 
sel that  as  to  the  sums  draw  n  on  the  checks  so  signed 
by  Roberts  there  could  be  no  recovery  without  de- 
parting from  the  theory  of  the  first  paragraph  of  the 
complaint.  In  that  paragraph,  as  has  been  stated 
above,  it  was  alleged  that  the  appellant  informed 
Kutz  as  to  the  general  character  of  the  business  the 
former  was  about  to  engage  in  and  carry  on,  and  rep- 
resented to  Kutz  that  the  management  and  supervi- 
sion of  that  business  would  be  by  and  under  the  con- 
trol of  Holmes  as  appellant's  agent,  and  that  appel- 
lant would  do  the  business  of  the  mill  through  the 
bank  of  Kutz;  and  it  was  alleged  that  appellant  re- 
quested Kutz  to  honor  and  pay  all  checks  drawn  by 
Holmes,  promising  that  all  checks  and  overdrafts 
would  be  paid  promptly  by  the  appellant.  It  was 
also  stated  in  the  complaint  that  the  checks  by  which 
the  account  was  overdrawn  were  drawn  by  Holmes 
as  appellant's  agent.  It  appears  from  the  evidence 
that  in  the  interview  and  transaction  between  Kutz 
and  the  appellant  in  person,  the  arrangement  was 
made,  and  the  instruction  concerning  Holmes  was 
given,  as  alleged  in  the  complaint,  no  mention  of  Rob- 
erts being  made  by  the  appellant  personally  to  Kutz. 
It  also  appeared  in  evidence  that  Holmes  was  some- 
times absent  from  the  mill  and  engaged  elsewhere  in 
buying  wheat  as  appellant's  agent,  and  that  for  the 
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purpose  of  purchasing  such  wheat  as  might  be  of- 
fered for  sale  at  the  mill  during  the  absence  of 
Holmes,  it  was  arranged  and  agreed  between  the  ap- 
pellant and  Holmes  that  Roberts,  who  also  was  em- 
ployed at  the  mill,  should  draw  the  required  checks. 
Holmes  told  the  appellant  that  in  the  absence  of  the 
former  he  "wanted  him  to  authorize  Roberts  to  draw 
checks,"  and  the  appellant  did  so.  It  w^as  shown  in 
evidence  that  the  first  time  a  check  so  drawn  by  Rob- 
erts was  presented  for  payment  the  clerk  of  the 
banker  refused  payment  until  after  he  had  gone  to 
the  mill  and  had  there  consulted  with  Holmes,  who 
then  instructed  the  clerk  to  honor  such  checks  signed 
by  Roberts  as  of  Holmes-'  own  drawing,  informing  him 
that  Roberts  was  to  put  his  name  at  the  bottom  in- 
stead of  Holmes,  so  that  they  would  know  all  the  time 
where  the  business  was  going, — what  it  was  for.  This 
direction  of  Holmes  was  obeyed,  and  thus  the  checks 
so  signed  by  Roberts  were  honored  and  paid  by  Kutz. 

We  think  there  was  no  error  in  allowing  against  the 
appellant  the  amount  of  the  checks  so  signed  by  Rob- 
erts. They  were  authorized  by  the  appellant  and  in 
common  honesty  he  was  chargeable  therewith.  It  is 
contended,  in  effect,  that  these  checks  were  not  the 
checks  of  Holmes,  and  as  the  complaint  only  counted 
upon  checks  of  Holmes,  there  could  be  no  recovery  for 
the  money  drawn  upon  any  others.  It  sufficiently 
appears  that  in  drawing  these  checks  in  the  absence  of 
Holmes,  Roberts  was  acting  for  Holmes. 

We  need  not  go  into  a  discussion  concerning  the 
extent  to  which  an  agent  may  delegate  his  authority. 
No  doubt,  in  general,  where  authority  is  given  requir- 
ing skill  or  discretion  on  the  part  of  the  a^ent,  he 
must  act  in  person  in  exercising  his  authority,  to  the 
extent  that  such  exercise  involves  skill  or  discretion, 
and   cannot   delegate   such   duties   to   a   subagent; 
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though  an  agent  may  exercise  powers  or  duties  which 
are  merely  mechanical  in  their  nature  through  his 
assistant,  clerk  or  subagent.  But  this  rule  is  re- 
strictive of  the  implied  power  of  an  agent, — ^applicable 
to  a  case  where  no  power  of  substitution  has  been 
given,  or  where  the  act  of  the  subagent  Mas  not  been 
ratified.  The  case  before  us  is  one  in  which  the 
authority  to  do  this  part  of  the  business  through  the 
assistant,  Roberts,  was  expressly  conferred  upon 
Holmes  by  his  principal,  the  appellant,  and  in  which 
the  party  who  relies  upon  the  act  of  the  subagent  was 
requested  to  do  so  by  Holmes.  Therefore,  we  need 
not  determine  whether  or  not  the  acts  performed  by 
Roberts  involved  his  personal  skill;  judgment  or  dis- 
cretion. The '  theory  of  the  complaint  was  well 
enough  sustained  in  the  evidence.  The  judgment  is 
affirmed  with  ten  per  cent,  damages. 


The  Gpty  op  Dunkirk  v.  Wallace. 

[No.  1.944.    Filed  February  18,  1898.J 

Appeal  and  Error. — Longhand  Manuscript  of  Evidence. — How  Made 
Part  of  Record. — The  longhand  manuscript  of  the  evidence  must 
be  filed  in  the  clerk's  office  before  being  incorporated  in  the  bill  of 
exceptions,    p,  SOS. 

CJONTRACTS. — Breach  Of. —  Measure  of  Damages. —  Street  Improve* 
ments, — Municipal  Corporations. — ^Where  a  city  wrongfully  pre- 
vents a  contractor  from  completing  street  improvements  in  accord- 
ance with  a  contract  therefor  entered  into  by  it,  the  contractor 
may  recover  for  the  reasonable  value  of  the  work  done  and  the 
money  expended  in  making  such  improvements,    pp.  S02-30J^. 

Same. — Breach  Of. — Street  Improvements. — Assessments. — Municipal 
Corporations. — Where  a  city  accepts  work  upon  its  streets,  under 
contract  therefor,  it  cannot  by  affirmative  action  discontinue  the 
work  and  prevent  the  possibility  of  levying  and  collecting  assess- 
ments upon  the  property  benefited  and  thereby  escape  liability  for 
payment  of  such  work.    p.  S04. 

From  the  Jay  Circuit  Court.     Affirmed. 
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Headington  <S;  LaFollette  and  J,  J.  Stewart,    for 
appellant. 
Bell  &  Ross,  for  appellee. 

Wn^EY,  J. — The  material  facts  charged  in  the  com- 
plaint are  that  on  October  7,  1891,  John  Reese  and 
John  Haves,  under  the  firm  name  of  Haves  &  Reese, 
entered  into  a  written  contract  with  the  appellant  to 
improve  a  certain  street  in  said  city;  that  before  said 
work  was  commenced  Reese  sublet  his  interest  in  said 
improvement  contract  to  Edward  Stack  and  John 
Buckley;  that  afterwards,  and  before  the  work  was 
begun,  Hayes,  Stack,  and  Buckley,  sublet  the  work 
to  appellee;  that  thereupon  the  appellee  and  Hayes, 
Stack,  and  Buck-ley  entered  into  a  written  contract 
whereby  appellee  agreed  to  fulfill  the  terms  and  con- 
ditions of  the  contract  between  appellant  and  Hayes 
and  Reese;  that  in  compliance  with  the  terms  of  said 
contract  between  appellant  and  Hayes  &  Reese,  ap- 
pellee commenced  the  work  of  said  improvement,  and 
prosecuted  said  work  for  many  weeks,  with  the  knowl- 
edge and  consent  of  appellant;  that  appellee  had 
almost  completed  the  grading  of  said  street  according 
to  the  terms  of  the  contract,  when  appellant,  without 
the  knowledge  or  consent  of  appellee,  entered  into  a 
contract  with  one  A.  A.  Knapp  Company  for  the  con- 
struction of  a  sewer  in  and  along  said  street  and  the 
part  thereof  which  appellee  was  then  improving;  thaf 
appellant  thereupon  demanded  that  appellee  should 
cease  his  said  work  of  improvement  in  order  that  said 
sewer  might  first  be  constructed  in  said  street;  that 
appellee  refused  to  give  up  the  possession  of  said 
street;  that  thereupon  said  Hayes,  Buckley,  and  Stack 
came  to  appellee,  and  requested  and  demanded  that 
he  suspend  work  on  said  street;  that  appellee  still 
refused  to  abandon  his  said  work,  when  he  was  in- 


300       APPELLATE  COURT  OF  INDIANA, 

The  City  of  Dunkirk  v,  Wallace. 

formed  by  the  street  committee  of  said  city  that  the 
town  trustees  had  ordered  him  to  suspend  such  work, 
and  said  committee  and  said  Hayed  then  and  there 
informed  him  that  if  he  did  not  cease  operations  and 
give  up  possession  of  said  street  they  would  compel 
him  to  do  so  by  injunction;  that  appellee  believed 
appellant  had  the  right  to  compel  him  to  suspend  said 
work  and,  having  been  further  directed  by  said  Hayes, 
Buckley,  and  Stack  to  so  suspend,  he  did,  in  obedience 
to  said  demands  and  requests,  suspend  said  work,  and 
permitted  the  sewer  contractor  to  take  possession  of 
said  street;  that  at  that  time  he  had  almost  completed 
the  grading;  that  he  had  spent  in  the  prosecution  of 
said  work  in  time  and  labor,  $1,050.00;  that  the  work 
so  done  by  him  was  of  great  permanent  value,  both 
to  appellant  and  to  persons  owning  property  abutting 
on  said  street ;  that  he  suspended  said  work  in  Septem- 
ber, 1892,  and  near  the  end  of  the  season  suitable  for 
such  work;  that  before  another  season  arrived  in 
which  it  was  possible  for  appellee  to  resume  and  com- 
plete said  improvement,  appellant  entered  into  a 
written  contract  for  the  improvement  and  macadamiz- 
ing of  said  street  with  one ;  that  said  con- 
tract was  still  in  force  and  covered  the  same  portion 
of  said  street  as  the  contract  sublet  to  appellee;  that 
appellant  thereupon  gave  possession  of  said  street 
to  said ^^ ,  for  the  purpose  of  making  said  im- 
provement, all  of  which  was  done  without  the  knowl- 
edge or  consent  of  appellee;  that  said  sewer  was  con- 
structed in  said  street,  and  that  the  work  of  construct- 
ing the  same,  and  the  trench  made  therefor  was  so 
negligently  and  improperly  refilled,  practically  de- 
stroyed and  ruined  a  large  part  of  the  grading  com- 
pleted by  appellee;  that  appellant  has  been  re- 
quested to  restore  said  street  to  the  condition  in  which 
appellee  left  it;  that  it  has  refused  to  allow  appellee 
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^^y  compensation  for  refilling  said  trench  and    for 
^^storing  said  street  to  the  condition  in  which  appellee 
^ft  it    That  appellant  refuses  to  recognize  appellee 
.  ^  in  any  way  connected  with  said  contract  for  the 
^Provement  of  said  street;  that  appellee  has  not 
.   ^^ived  any  pay  or  compensation  for  his  expendi- 
^^^*^  of  labor  and  money  for  the  improvement  of  said 
^^  ^^t,  and  that  he  was  in  no  way  responsible  for  the 
^^'^truction  of  said  sewer,  or  the  condition  of  the 
^^eet  caused  thereby.     The  prayer  of  the  complaint 
is  as  follows:    "Wherefore  plaintiff  says  that  defend- 
ants have  prevented  nlaintiff  from  completing  his  said 
contract  for  a  long  and  unreasonable  time,  to  his 
damage  in  the  sum  of  $1,200.00  for  which  he  prays 
jndgment,  etc."     Hayes,   Buckley,   and  Stack  were 
oiade  defendants,  but  during  the  trial  the  appellant 
^'smissed  as  to  them.     A  copy  of  the  contract  between 
^^J^es,  Buckley,  and  Stack  and  appellant  was  made  . 
^  part  of  the  complaint,  but  it  adds  no  force  or  effect 
to  tile  complaint,  because  it  is  not  the  foundation  of 
tie  a.ction,  and  we  cannot  consider  it  for  any  purpose. 
■^he  appellant  demurred  to  the  complaint  for  want 
^*  ^xiflScient  facts,  which  the  court  overruled,  and 
^PPel  lant  excepted.     The  cause  was  put  at  issue,  tried 
"J  tlxe  court,  resulting  in  a  finding  and  judgment  for 
appellee  in  the  sum  of  $760.00.     The  errors  assigned 
are:      ^2)   That  the  court  erred  in  overruling  the  de- 
^^^*x*er  to  the  complaint,  and  (2)  that  the  court  erred 
in  Overruling  appellant's  motion  for  a  new  tri^l. 

The  record,  as  it  comes  to  us,  presents  but  one  ques- 

t^ou,  and  that  is  the  suflSciency  of  the  complaint. 

'^^^  motion  for  a  new  trial  is  based  on  questions  which 

atose  in  the  progress  of  the  trial  in  regard  to  the 

rejection  and  admission  of  evidence,  that  the  dam- ' 

Ajjes  are  excessive,  that  the  decision  of  the  court  is 

Qt  sustained  *by  sufficient  evidence,  and  that  the  de- 
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cision  is  contrary  to  law.  None  of  the  questions 
thus  raised  are  available,  for  the  reason  that  the  evi- 
dence is  not  in  the  record. 

The  motion  for  a  new  trial  was  overruled  June  15, 
1895,  and  ninety  days  given  in  which  to  prepare  and 
file  a  bill  of  exceptions.  The  record  shows  that  on 
September  13,  1895,  the  bill  of  exceptions  was  pre- 
sented to  and  signed  by  the  judge,  and  the  clerk 
certifies  that  the  longhand  manuscript  of  the  evi- 
dence, as  transcribed  by  the  shorthand  reporter,  was 
filed  in  the  clerk's  oflBce  September  17,  1895,  being 
four  days  after  it  was  incorporated  in  the  bill  of  ex- 
ceptions. Under  the  uniform  authorities  in  this 
State,  the  longhand  manuscript  of  the  evidence  must 
be  filed  in  the  clerk's  oflSce  before  it  is  incorporated  in 
the  bill  of  exceptions.  Upon  this  projjosition  the 
citation  of  authorities  is  unnecesary. 

The  theory  of  the  complaint  is  that  appellant 
wrongfully  caused  appellee  to  suspend  work  on  the 
street  he  was  improving  under  the  contract  sublet 
to  him  by  Hayes,  Buckley,  and  Stack,  and  afterwards 
let  the  contract  for  the  same  improvement  to  another, 
without  his  knowledge  or  consent,  after  he  had  done 
work  and  expended  money  under  the  contract.  To 
state  it  differently,  appellee's  theory  is  that  appellant 
is  liable  to  him  for  the  work  done  and  money  ex- 
pended under  his  contract  on  the  ground  that  appel- 
lant caused  him  to  suspend  his  work,  gave  the  pos- 
session of  the  street  to  another  for  the  construction  of 
a  sewer  therein,  and  then  violated  its  contract  with 
him  by  letting  the  contract  to  another,  and  refusing 
to  put  hini  in  possession  of  the  street  to  complete  the 
work,  and  in  refusing  to  restore  the  street  to  the  con- 
dition in  which  he  left  it.  The  original  contract  be- 
tween Hayes  and  Reese  and  appellant,  is  not  brought 
into  the  record,  and  we  have  no  means  of  knowing 
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what  its  terms  and  conditions  were,  other  than  as 
stated  in  the  complaint.  From  that  we  learn  that 
appellant  contracted  with  Hayes  and  Reese  to  grade 
and  improve  one  of  its  streets;  that  appellee  finally 
succeeded  to  the  rights  of  the  original  contractors,  by 
procuring  the  work  to  be  sublet  to  him ;  that  he  pro- 
ceeded to  perform  the  work,  and  after  expending 
much  labor  and  money  prosecuting  the  improvement 
he  was  prevented  from  completing  it  by  the  wrongful 
act  of  appellant,  and  by  appellant  letting  the  contract 
to  another.  It  seems  clear  to  us  that  the  facts 
pleaded, — ^and  the  demurrer  admits  their  truth, — 
show  a  breach  of  the  contract  on  the  part  of  appellant, 
for  which  it  is  liable  to  respond  in  damages.  There 
is  no  averment  that  the  contract  was  by  its  terms 
assignable,  or  could  be  sublet,  but  we  regard  thiH  as 
of  no  weight,  for  the  reason  that  appellee  was  engaged 
in  making  the  improvement  under  the  contract;  that 
appellant  had  full  knowledge  thereof,  made  no  ob- 
jection thereto,  and  acquiesced  therein.  The  com- 
plaint is  amply  sufficient  to  show  that  appellee  was 
in  the  rightful  possession  of  the  street,  under  the  said 
contract  of  improvement,  and  was  engaged  in  making 
the  improvement  provided  thereby.  The  complaint 
also  clearly  shows  a  breach  of  the  contract,  on  the 
part  of  appellant,  in  that  it  required  him  to  abandon 
the  work,  surrender  possession  of  the  street,  and 
subsequently  let  the  contract  for  the  same  improve- 
ment to  another  person,  and  did  all  this  without  the 
knowledge  or  consent  of  the  appellee.  The  question 
resolves  itself  simply  to  this:  Appellee,  under  a  con- 
tract with  appellant, — for  he  succeeded  to  the  rights 
of  the  original  contractors, — ^performed  labor  and  ex- 
pended money,  to  a  large  extent  and  in  a  considerable 
sum  in  the  improvement  of  a  street  over  which  appel- 
lant exercised  dominion  and  exclusive  control,  and 
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was  prevented  from  completing  the  work  by  the 
wrongful  act  of  the  appellant,  so  that  assessments 
could  not  be  made  by  which  he  could  be  remunerated. 
Ee  is  thus  left  without  remedy  unless  he  can  recover 
for  the  work  done,  and  the  money  expended  as  for  a 
breach  of  the  contract. 

The  rule  is  well  settled  that,  where  there  has  been 
a  breach  of  contract  by  one  of  the  parties  thereto,  the 
other  is  at  least  entitled  to  recover  nominal  damages. 
Rosenbaum  v.  McThomaSy  34  Ind.  331;  Brownimj  y. 
Simons,  17  Ind.  App.  45.  It  has  been  held  that  in  an 
action  for  a  breach  of  contract,  a  complaint  which 
states  facts  sufficient  to  entitle  the  plaintilBf  to  nom- 
inal damages  is  sufficient  to  withstand  a  demurrer. 
Richter  v.  Meyers,  5  Ind.  App.  33.  Upon  this  propo- 
sition alone  the  conjplaint  is  sufficient;  but  we 
think  the  facts  stated  are  sufficient  to  entitle  the  ap- 
pellee to  recover  the  actual  damages  sustained,  which 
would  be  the  reasonable  value  of  work  done,  to  which 
should  be  added  the  amount  of  money  necessarily 
expended  in  the  prosecution  of  the  improvement.  We 
must  presume  that  the  contract  between  appellant 
and  appellee's  assignors  imposed  upon  appellant  the 
duty  to  provide  for  the  payment  of  the  work  by 
assessments  against  abutting  property,  as  this  is  the 
only  means  knjown  to  the  law  by  which  such  compen- 
sation may  be  provided. 

When  a  city  accepts  work  upon  its  public  streets, 
under  contract  for  such  services,  and  bv  affimative 
action  rescinds  or  discontinues  the  work  under  con- 
tract, and  in  this  way  prevents  the  possibility  of  levy- 
ing and  collecting  assessments  upon  the  property  ben- 
efited, it  cannot  avoid  liability  for  such  a  breach  of 
contract.  This  view  seems  fully  supported  by  the' 
authorities.  See  Palmer  v.  City  of  Brooklyrij  32  N.  Y. 
Supp.  739;  Weston  v.  City  of  Syracuse,  31  N.T.  Supp. 
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^^6;  Reilly  v.   City  of  Albany,   112  N.  Y,  30-42,  19 
^'  E.  508;  /Sage  v.   C%  of  Brooklyn,  89  N.  Y.  189; 
^^Cormack  v.  Ci<y  of  Brooklyn,  108  N.  Y.  49,  14  N. 
f-  808;  Donnelly  v.  C%  o/  Brooklyn,  121  N.  Y.  9, 
^".  E.  17.     This  rule  is  certainly  founded  in  equity, 
i^^d  reason  and  common  honesty.     If  a. person  con- 
'''^^Cting  with  a  city  for  the  improvement  of  a  street 
Ot  the  construction  of  a  sewer,  should  be  prevented 
from  completing  the  work  by  some  afiBrmative  act  of 
the  .city,  after  he  had  in  good  faith  expended  his 
money  and  performed  labor  in  the  prosecution  of  the 
work,  even  almost  to  completion,  it  seems  to  us  that  to 
hold  he  had  no  remedy  or  right  of  action  against  the 
city,  would  be  to  announce  a  doctrine  wholly  devoid 
of  equity,  obnoxious  to  the  sense  of  fair  dealing,  and 
unsupported  by  the  eternal  law  of  right.  We  think  the 
-  complaint  states  a  good  cause  of  action,  and  that  the 
court  did  not  err  in  overruling  the  demurrer  thereto. 
For  the  reasons  above  given,  the  record  does  not  pre- 
sent any  other  question  for  review.    The  judgment 
is  affirmed. 


Brannon  v.  Irons  et  al. 

[No.  2,423.     FUed  February  18.  18»8.] 

PRiNciPAi.  AND  SxTBBTY. — BUU  and  Notes, — Extension  of  Time  of 
Ptiynent — BeUaseof  Surety, — ^Where  the  payee  of  a  promissory 
note  past  due,  without  the  knowledge  of  the  surety,  joined  with 
the  principal  in  a  note,  due  one  year  after  date,  for  borrowed 
money,  receiving  part  of  the  proceeds  thereof  with  the  understand- 
ing that  when  such  note  was  paid  the  first  note  should  be  surren- 
dered as  paid,  such  transaction  amounted  to  such  an  extension  of 
the  time  of  payment  of  the  first  note  as  to  release  the  surety. 

From  the  Montgomery  Circuit  Court.     Affirmed. 

M.  W.  Bruner,  for  appellant. 

O.  W,  Paul  and  H.  D.  Van  Cleave,  for  appellees. 
Vol.  19—20 
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COMSTOCK,  J. — The  appellant  Brannon  held  a  note 
on  James  M.  Irons  and  Joseph  W.  Hall,  appellees,  for 
175.00.  Irons  and  Hall  brought  suit  against  Brannon 
to  have  it  canceled  and  declared  paid.  To  this  com- 
plaint was  filed  a  general  denial.  Brannon  filed  his 
cross-complaint  asking  judgment  on  the  note.  To 
this  cross-complaint  Irons  and  Hall  filed  their  joint 
answer  in  two  paragraphs,  the  first  being  a  general 
denial,  and  the  second  payvient.  Brannon  replied  to 
the  second  paragraph  of  answer  to  the  cross-com- 
plaint in  which  he  alleged  that  he  was  surety  on  the 
note,  and  that  Irons  the  principal  maker  and  Brannon 
the  payee  entered  into  an  agreement  by  which  for  a 
valuable  consideration  the  time  of  the  payment  of 
said  note  was  extended  one  year,  without  the  knowl- 
edge or  consent  of  said  Hall,  the  surety. 

At  the  request  of  appellant  the  court  made  its 
special  finding  of  facts  and  conclusions  of  law  upon 
the  facts  found,  and  rendered  judgment  in  favor  of 
Hall  for  costs,  overruling  Brannon's  motion  for  judg- 
ment against  Hall.  To  these  rulings  of  the  court 
Brannon  properly  reserved  his  exceptions.  In  this 
appeal  he  seeks  to  reverse  the  judgment  in  favor  of 
said  Hall,  and  assigns  as  errors:  "(1)  The  court 
erred,  in  its  conclusions  of  the  law  on  the  special  find- 
ings; (2)  in  its  conclusions  of  law  in  favor  of  appellee 
Joseph  W.  Hall  on  the  special  finding;  (3)  in  over- 
ruling appellant's  motion  for  judgment  in  his  favor 
against  Hall;  (4)  in  rendering  judgment  in  favor  of 
appellee  Hall.''  The  Controlling  questions  in  the  ap- 
peal are  embraced  in  the  second  assignment  of  errors. 

The  court,  having  found  that  no  part  of  the  prin- 
cipal or  interest  on  said  note  had  been  paid,  evidently 
found  that  the  surety  was  released  because  of  an  ex- 
tension of  the  time  of  the  payment  of  said  note  with- 
out his  knowledge  or  consent.       We  deem  it  onlf 


NOVEMBER  TERM,  1897— Vol.  19.         307 

BranzLon  v.  Irons  et  ah 

.^^^ssary  therefore  to  consider   whether  the   facts 
L  J^^d  by  the  court  are  sufficient  to  release  the  surety 
^  ^^ason  of  said  alleged  extension  of  the  time  of  pay- 
^^W.     The  findings  pertinent  to  such  questions  are 
^8  follows:    "The  court  finds  that  on  the  26th  of  Sep- 
tember,'1891,  that  the  plaintiffs,  James  M.  Irons  and 
'^^sepU  W.  Hall,  executed   their  joint  note   bearing 
^^en  date,  payable  to  defendant,  for  the  sum  of  $75.00, 
<lue— ,  and  signed  by  plaintiff  James  M.  Irons  as  prin- 
<?ipal  and  Joseph  Hall  as  surety,  and  that  the  note  was 
^e/iVered  to  defendant  Brannon  as  evidence  of  debt 
^^Btracted  by  Irons  to  defendant  as  part  payment  for 
^^t  due  on  his  farm  in  Montgomery  county,  Indiana; 
^^.tf  the  court  further  finds  that  on  the  8th  of  May, 
^^^9  the  note  above  described  was  in  the  hands  of  de- 
^'^iaxit  Brannon  wholly  unpaid,  and  that  upon  said 
^^     named   date,   plaintiflT,   Irons,   and    defendant, 
J^nixon,  negotiated  for  a  loan  of  $100.00  from  one 
^iai-i^^  W.  Wright,  the  result  of  which  was  that  they 


^^^^^^"t^d  their  joint  note  to  one  Amanda  Vance,  dated 
yT    S  ^  1893,  due  in  one  year  from  date,  for  $100.00, 
intexr^^^  at  8  peip  cent  and  attorney  fees,  on  which 
note^  Xx-ons  was  principal  and  Brannon  surety,  and  re- 
cei^^d   from  said  Wright  as  proceeds  of  said   note  a 
cbeeV:    ^^  ^^^  pjj.g|.  jfational  Bank  for  $100.00,  less 
oii^    year's  interest  paid  in  advance,  and  that  by  ar- 
\atvj?^xiient  of  and  between  the  payers  of  the  note, 
V^^^   and  Brannon,  Irons  drew  the  money  and  paid 
>^  ^Tim  of  $75.00  to  defendant    Brannon  with   the 
o^eement  and  understanding  that  when  Irons  paid 
^e  note  of  Mrs.  Vance,  the  note  on  which  Brannon 
tras  surety  with  this  $75.00  note  held  by  him,  should 
be  cRDceled  and  delivered,  to  be  as  paid  off,  all  with- 
out the  knowledge  or  consent  of  plaintiff  Joseph  Hall.'' 
The  court  further   found  "that  at    the  time    above 
named,  when  Irons  and  Brannon  executed  the  note  for 
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$100.00  and  received  the  proceeds  of  same,- that  Bran- 
non, still  retaining  the  note  described  in  plaintiff's 
complaint,  delivered  the  same  into  the  possession  of 
Charles  W.  Wright,  aforesaid,  as  collateral  security 
for  the  payment  when  it  should  become  due  of  the 
$100.00  note  held  by  him  for  Mrs.  Vance,  and  he  re- 
tained possession  of  the  same  until  about  the  28th 
of  November,  1895,  when  he  delivered  the  same  back 
to  defendant  Brannon,  all  of  which  arrangements^ 
were  made  and  done  without  the  knowledge  or  con- 
sent of  plaintiff  Hall."  The  court  further  found  that 
the  note  for  $100.00  given  to  Mrs.  Vance,  was  not  paid 
at  maturity  on  May  8th  189#,  but  was  held  by  Wright^ 
agent  of  Mrs.  Vance,  until  November,  1894,  when 
Irons  and  Brannon  took  up  said  note  and  paid  the 
accrued  interest  thereon  by  executing  a  new  note  to 
the  same  purport,  due  November  27tl|  1895;  that  said 
last  named  note  was,  on  the  27th  of  November,  1895, 
taken  up  and  paid  by  defendant  Brannon,  who  now 
has  and  owns  the  same.  That  Brannon  is  yet  the 
holder  of  the  note  executed  by  plaintiff  herein  to  de- 
fendant for  $75.00. 

Counsel  for  appellant  claim  that  to  release  Hall,  the 
special  finding  should  show  that  he  was  surety, — that 
Brannon  (payee)  knew  that  he  was  surety;  that  the 
agreement  to  e'xtend  the  time  of  payment  should  show 
that  the  extension  was  for  a  definite  time  and  for  a 
valuable  consideration.  We  concur  in  this  statement 
of  the  law.  We  cannot,  however,  concur  in  the  further 
claim  of  appellant's  counsel  that  these  essential  facts 
are  not  shown.  The  special  findings  above  set  out 
sufficiently  show  that  Irons  was  principal  and  Hall 
surety,  and  that  defendant  Brannon  had  knowledge 
of  the  fact.  The  court  found  that  Irons  signed  the 
note  as  principal  and  Hall  as  surety  as  evidence  of  a 
debt  due  from  Irons  to  Brannon  for  a  balance  of  rent 


NOVEMBER  TERM,  1897— Vol.  19.         309 

Carthage  Turnpike  Company  v.  Overman. 

-  ^rannon's  farm,  and  that  it  was  delivered  to  Bran- 
(j^^-  In  the  arrangement  by  which  the  $100.00  was 
^towed  from  Mrs.  Vance  and  |75.00  of  the  same 
paid  to  Brannon  with  the  agreement  that  when  Irons 
paid  the  note  which  he  and  Brannon  executed  to  Mrs. 
Vance,  Brannon  should  surrender  as  paid  the  note  in 
suit,  there  was  an  implied  agreement  that  the  time 
of  payment  of  the  note  signed  by  Irons  and  Hall  was 
extended  at  least  to,  the  maturity  of  the  Vance  note. 
This  note  was  dated  May  8th  1893,  and  due  one  year 
after  date.  The  note  in  suit  was  due  September  1st 
1892.  The  time  of  the  extension  was  thus  definite. 
The  receipt  of  the'|75.00  which  clearly  induced  the 
agreement  was  a  valuable  consideration.  A  correct 
conclusion  was  reached.     Judgment  affirmed. 


Carthage  Turnpike  Company  v.  Overman. 

[Na  2.178.     Filed  Deo.  16,  ISW'.     Rehearing  denied  Feb.  18.  1898.] 

Venire  de  Novo. — When  the  Proper  Motion, — A  motion  for  a  venire 
de  norx)  is  the  proper  motion  when  a  special  verdict  has  been 
i^tumed  which  is  so  ambiguous  or  uncertain  that  judgment  cannot 
be  pronounced  upon  it.    p.  310. 
Appbal  and  Error. — Appearance  After  Motion  for  Venire  de  Novo 
18  Sustained. — Where  exception  is  duly  taken  to  the  action  of  the 
court  in  sustaining  a  motion  for  a  venire  de  novo^  the  appearance 
of  the  party  so  excepting,  on  the  second  trial,  does  not  waive  his 
objection  to  such  action  of  the  court,    p.  Sll. 
Special  Verdict. — Motion  for  Judgment  On  not  Necessary, — A  for- 
mal motion  for  judgment  on  a  special  verdict  is  not  necessary,  as 
it  is  the  duty  of  the  court  when  a  special  verdict  has  been  returned 
by  the  jury  to  pronounce  judgment  in  favor  of  the  party  shown  by 
the  verdict  to  be  entitled  thereto,    p.  Sll, 
Same. — Ambiguous  Verdict.—  A  special  verdict  finding,  as  to  the 
amount  of  damages  to  be  returned,  the  following  :   **  Int.  51.    How 
much  damage  has  the  plaintifiF  sustained  by  reason  of  her  said  in- 
jury? Ans.   Fifteen  dollars.    Int.  87.    Whatamountof  money  was 
expended  by  the  plaintiff  for  medical  care  and  medicines  ?    Ans. 
Fifteen  dollars,"  and  concluding,  **  If  on  the  foregoing  facts  the  law 
is  with  the  plaintiff,  we,  the  jury,  find  for  the  plaintiff  and  assess 
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her  damages  at  1275.00,"  is  ambiguous,  and  amotion  for  a  venire  de 
novo  is  properlj  sustained,    pp,  SIS,  SI4. 

From  the  Hancock  Circuit  Court.    Affirmed. 

E.  Marsh,   W.    W.   Cook  and  if.  E.  Barrett^   for 
appellant. 
R.  A.  Black  and  L.  P.  Newhy,  for  appellee. 

■ 

Robinson,  C.  J. — Appellee  sued  appellant  to  re- 
cover damages  for  personal  injuries.  At  the  first 
trial  of  the  cause  the  jury  disagreed  and  was  dis- 
charged without  having  reached  a  verdict.  At  the 
second  trial  the  jury  returned  a  special  verdict  under 
the  act  of  March  11,  1895,  and  the  court  sustained  ap- 
pellee's motion  for  a  vrnire  de  novo  because  of  am- 
biguity and  uncertainty  in  the  special  verdict,  to 
which  appellant  excepted.  The  third  trial  resulted  in 
a  special  verdict  in  appellee's  favor  upon  which  the 
court  rendered  judgment  over  appellant's  motion  for 
a  new  trial. 

Numerous  alleged  errors  have  been  assigned,  but 
the  only  one  discussed  by  counsel  is  that  the  court 
erred  in  sustaining  appellee's  motion  for  a  venire  de 
novo. 

A  motion  for  a  venire  de  novo  is  the  proper  mol^ion 
when  a  special  verdict  has  been  returned  which  is 
so  ambiguous  or  uncertain  that  judgment  cannot  be 
pronounced  upon  it.  Such  a  motion  simply  reaches 
defects  apparent  on  the  face  of  the  record.  While  its 
office  cannot  be  supplied  by  a  motion  for  a  new  trial, 
yet  the  sustaining  of  a  motion  for  a  venire  de  novo  is  as 
far  reaching  in  its  effect  as  sustaining  a  motion  for  a 
new  trial.  In  either  case  the  issues  are  to  be  sub- 
mitted to  another  jury  for  trial.  When  the  motion 
for  a  venire  de  novo  was  sustained,  the  court  by  such 
ruling  said  that  appellee  was  not  entitled  to  a  judj:- 
ment  against  appellant  upon  the  verdict  returned  by 
the  jury. 
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It  has  been  held  that,  "the  Supreme  Court  will  al- 
ways more  readily  control  the  discretion  of  the  court 
below  in  refusing  a  neyr  trial  than  in  granting  it,  be- 
cause the  refusal  operates  as  a  final  adjudication  of 
the  rights  of  the  parties;  •  ♦  ♦  that  the  grant- 
ing of  a  new  trial  by  the  circuit  court  is  a  question 
of  sound  discretion,  which  will  not  be  disturbed 
in  an  appellate  court,  unless  a  flagrant  case  of 
injustice  is  made  to  appear.'^  Nagle  v.  Ilomberger^  6 
Ind.  69;  Leppar  v.  Enderton,  9  Ind.  353. 

However,  the  discretion  vested  in  and  exercised  by 
a  court  in  granting  a  new  trial  cannot  be  said  to  ex- 
ist in  pronouncing  or  refusing  to  pronounce  judgment 
upon  a  special  verdict  under  the  act  of  1895.  If  the 
verdict  upon  its  face  shows  that  one  of  the  parties  is 
entitled  to  a  judgment,  the  discretionary  power  of  the 
court  t5  sustain  a  motion  for  a  venire  de  novo  is  re- 
duced to  the  minimum,  if  in  fact  it  exists  at  all.  Sus- 
taining such  a  motion  is  error  if  it  can  be  said  from 
the  verdict  that  either  party  is  entitled  to  judgment, 
and  such  error  may  be  presented  for  review  after  the 
close  of  the  subsequent  trial. 

At  the  time  the  motion  for  a  venire  de  novo  was  sus- 
tained the  appellant  objected  and  reserved  an  excep- 
tion, and,  having  done  this,  nothing  was  waived  by  ap- 
pellant in  appearing  to  the  case  at  the  subsequent 
trial.     Oann  v.  Worman,  69  Ind.  458. 

Although  it  is  the  usual  practice  to  make  a  formal 
motion  for  judgment  on  a  special  verdict,  such  motion 
is  not  absolutely  necessary,  for  when  a  special  verdict 
has  been  returned  by  a  jury  it  is  the  duty  of  the  court 
*  to  pronounce  judgment  in  favor  of  the  party  shown 
by  the  verdict  to  be  entitled  to  it. 

On  the  second  trial  the  jury  found  in  answer  to  cer- 
tain interrogatories  that  appellee  since  the  injury  had 
been  unable  to  perform  the  ordinary  duties  of  house- 
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keeping;  that  she  had  suflfered  a  permanent  injury  of 
the  left  thumb;  that  the  thumb  and  finger  of  the  left 
hand  were  bruised  and  wounded  by  the  injury  re- 
ceived; that  she  had  suflfered  great  pain  by  the  injury; 
that  she  had  incurred  expense  for  medical  treatment. 
Had  the  jury  concluded  this  with  the  usual  formula 
which  was  used,  the  court  could  have  rendered  judg- 
ment for  the  amount  named  in  such  closing  part  of 
the  verdict.  It  would  have  been  clear  that  the  ap- 
pellee was  entitled  to  damages  in  some  amount,  and 
the  court  could  have  accepted  the  sum  named  in  such 
closing  part  of  the  verdict  as  the  amount  the  jury  in- 
tended to  assess,  and  rendered  judgment  accordingly. 
Cole  V.  Powell,  17  Ind.  App.  438. 

The  act  of  March  11,  1895,  was  an  amendment  of 
section  655,  Burns'  R.  S.  1894.  Under  the  law  before 
the  amendment  it  was  held  that  the  assessment  of 
damages  might  be  in  the  alternative,  and  that  this  was 
the  usual  and  appropriate  method  of  stating  the  as- 
sessment in  special  verdicts.  Branson  v.  Studabdkei\ 
133  Ind.  147. 

Under  the  law  prior  to  the  amendment  it  was  held 
that  if  the  facts  found  were  sufficient  to  enable  the 
court,  by  mathematical  calculation,  to  determine  the 
intention  of  the  jury  as  to  the  amount  of  the  re- 
covery, judgment  might  be  entered.  If  effect  can  be 
given  to  the  verdict  of  a  jury  it  should  be  done  with- 
out reference  to  its  form,  if  by  so  doing  no  violence  is 
done  to  the  law.  Cole  v.  Poicelly  supra,  and  cases  cited. 
The  act  of  March  11,  1895,  was  not  intended  in  any 
way  to  change  or  modify  this  salutary  rule,  and  where 
facts  are  found  in  answer  to  interrogatories  which 
show  a  right  of  recovery  in  some  amount  and  the 
amount  is  fixed  only  in  the  formal  conclusion  of  the 
verdict,  a  motion  for  a  venire  de  novo  would  be  properly 
overruled. 
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In  the  case  at  bar  the  only  direct  finding  the  jury 
made  on  the  subject  of  the  amount  of  damages  was  in 
the  following:  "Int.  51.  How  much  damage  has  the 
plaintiff  sustained  by  reason  of  her  said  injury? 
Ans.  Fifteen  dollars.  Int.  87.  What  amount  of 
money  was  expended  by  the  plaintiff  for  medical  care 
and  medicines?  Ans.  Fifteen  dollars."  The  jury 
then  concluded  the  special  verdict  as  follows:  "If  on 
the  foregoing  facts  the  law  is  with  the  plaintiff,  we  the 
jury  find  for  the  plaintiff  and  assess  her  damages  at 
$275.00." 

It  is  argued  that  the  closing  part  of  the  verdict  was 
a  general  verdict,  and  that  it  should  have  been  disre- 
garded by  the  court  as  it  was  not  properly  a  part  of 
the  special  verdict,  and  that  the  court  should  have 
rendered  judgment  on  the  special  verdict  for  fifteen 
dollars.  Counsel  cite  the  caSfes  of  Taylor  v.  Lehman, 
17  Ind.  App.  585,  and  Ilaffield  v.  Pain,  17  Ind.  App. 
347,  in  support  of  this  view. 

In  the  case  of  Taylor  v.  Lehman,  supra,  the  jury 
found  by  the  special  verdict  that  the  defendant 
should  have  damages  in  the  sum  of  $267.50,  if  the  law 
was  with  him;  and  then  by  a  general  verdict  found 
for  the  defendant  and  assessed  his  damages  at  $190.00. 
The  general  verdict  in  that  case  was  not  the  usual 
dosing  of  a  special  verdict,  but  was  simply  a  general 
verdict  for  a  named  sum  without  reference  to  the 
special  verdict,  'and  it  was  held  that  it  should  be  dis- 
regarded. In  Ilaffield  v.  Pain,  supra,  the  jury  re- 
turned a  special  verdict,  and  with  the  verdict  was  re- 
turned what  counsel  termed  a  general  assessment.  It 
was  not  decided  in  that  case  whether  this  general 
assessment  was  or  was  not  a  part  of  the  special  ver- 
dict for  the  reason  that  whether  it  was  or  was  not  a 
part  of  the  verdict  there  was  no  error  of  which  ap- 
pellant could  complain. 
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Upon  no  construction  of  the  verdict  in  the  case  at 
bar  could  the  court  have  rendered  judgment  for  fif- 
teen dollars  as  contended  by  appellant.  This  would 
be  ignoring  facts  expressly  found  by  the  jury  which 
were  proper  to  be  considered  in  determining  the  dam- 
ages. It  is  evident  the  jury  intended  to  assess  the 
damages  in  a  sum  larger  than  as  claimed  by  appellant, 
but  it  is  not  possible  to  say  from  the  verdict  what  that 
amount  was.  The  verdict  on  its  face  is  ambiguous, 
and  the  motion  for  a  venire  de  novo  was  properly  sus- 
tained.     Judgment  aflBrmed. 

Black,  J.,  and  Henley,  J.,  took  no  part  in  this  de- 
cision. 


Paragon  Paper  Company  v.  The  State. 

[No.  1,737.     Filed  Feb,  23,  1898.] 

Criminal  Law. — Affidavit  and  Information, —  Corporations. —  Sec- 
tion 1754,  Bums'  R.  S.  1894,  requiring  that  in  a  criminal  prosecu- 
tion against  a  corporation  a  copy  of  the  indictment  or  information 
shall  be  served  and  returned  with  the  summons,  does  not  require 
service  of  the  affidavit  upon  which  an  information  is  based,  pp, 
S15-S17, 

Sams. — Under  What  Statute  a  Corporation  is  Indictable  for  Main- 
taining Nuisance,— For  maintaining  a  public  nuisance  a  corpora- 
tion is  indictable  only  by  virtue  of  section  1970,  Bums*  R.  S.  1894, 
and  upon  conviction  is  amenable  to  punishment  as  provided  in 
section  2154,  Bums'  R.  S.  1894.    pp.  SIS-S^C, 

Nuisance. — Discharging  Offal  Into  River. — Corporation, — ^Where  a 
corporation  by  the  operation  of  a  factory  discharges  offal  into  a 
river,  so  as  to  aflfect  injuriously  people  along  the  river,  such  cor- 
poration maintains  a  nuisance  within  the  meaning  of  section  2153, 
Bums'  R.  S.  1894.    pp.  S2G-330. 

From  the  Delaware  Circuit  Court.     Reversed, 

John  Cantwell,  S,  W.  Cantwell,  L.  B.  Simmons^ 
J:  W.  Ryan,  W.  A,  Thompson,  W.  11,  H.  ^filler, 
J.  B.  Elam  and  F,  Winter,  for  appellant. 

W.  A.  Ketcham,  Attorney- General,  Merrill  Moores. 
J.  A,  Hindman,  A,  E,  Dickey,  V/.  M.  Aydelotte  and 
Baker  &  Daniels,  for  State. 
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Robinson,  C.  J. — Appellant,  a  corporation,   was 
prosecuted  by  affidavit  and  information  for  polluting 
the  waters  of  the  Mississinewa  river  with  refuse  from 
its  factory.     A  trial  resulted  in  a  verdict  of  guilty  and 
a  fine  of  five  hundred  dollars.      The  errors  assigned 
are  the  overruling  of  appellant's  motion  to  set  aside] 
and  suppress  the  summons  and  return,  its  motions  to' 
quash  the  affidavit  and  information,  and  its  motion 
for  a  new  trial.     A  summons  and  a  copy  of  the  infor- 
mation were  served  upon  appellant.      There  was  a 
special  appearance  and  motion  by  appellant  to  set 
aside  the  summons  and  copy  of  the  information  and 
service  thereof,  which  motion  was  overruled.     It  is 
argued  by  counsel  that  the  term  information  as  used 
in  section  1754,  Burns'  R.  S.  1894,  means  the  infor- 
mation and  the  affidavit  upon  which  it  is  based,  and 
that  appellant  should  have  been  served  with  a  copy 
of  the  information  and  the  affidavit.     Section  1754, 
supra,  provides  that  "Such  summons,  together  with  a 
copy  of  the  indictment  or  information,  shall  be  served 
and  returned  in  the  manner  provided  for  the  service 
of  summons  upon  such  corporation  in  civil  actions.'* 
The  position  maintained  by  counsel  derives  its  prin- 
cipal strength,  perhaps,  from  the  concluding  part  of 
this  section,  which  provides  that,  "The  corporation, 
on  or  before  the  return  day  of  a  summons  duly  served, 
may  appear  by  one  of  its  officers,  or  by  counsel,  and 
answer  to  the  indictment  or  information  by  motion 
or  plea;  and  upon  its  failure  to  make  such  appear- 
ance and  answer,  the  clerk  shall  enter  a  plea  of  ^not 
guilty';  and  upon  such  appearance  being  made  or  plea 
entered,  the   corporation    shall  be    deemed,    thence- 
forth, continuously  present  in  court  until  the  case  is 
finally  disposed  of."     It  is  true  that,  if  an  affidavit  is 
defective,  both  the  information  and  the  affidavit  must 
fall  before  a  motion  to  quash;  and,  in  determining  the 
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sufficiency  of  the  information,  the  court  must  look  to 
both  the  affidavit  and  information.  Under  the  crim- 
inal code,  an  information  is  the  ^^official  statement 
made  to  the  court  by  the  prosecuting  attorney,  that 
a  person  has  been  guilty  of  some  designated  felony  or 
misdemeanor.  It  must  be  filed  and  signed  by  the 
prosecuting  attorney,  and  based  upon  the  affidavit  of 
some  competent  and  reputable  person."  Section 
1747,  Burns'  K.  S.  1894.  It  must  set  forth  the  act 
charged  as  an  offense.  Section  1802,  Burns'  K.  S. 
1894.  But  the  language  used  in  various  statutes 
makes  it  clear  that  the  words  "affidavit"  and  "infor- 
mation" are  not  included  in  the  word  "information." 
Thus,  the  affidavit  and  information  may  both  he 
amended,  and,  when  the  affidavit  is  amended,  it  shall 
be  done  before  the  defendant  pleads,  and  be  verified; 
but  the  information  may  be  amended  at  any  time  be- 
fore or  on  the  trial  to  conform  to  the  affidavit.  Sec- 
tion 1804,  Burns'  R.  S.  1894.  A  defendant  may  move 
to  quash  an  information  when  it  appears,  upon  the 
face  thereof  that  the  facts  stated  in  the  information 
do  not  constitute  a  public  offense,  or  that  the  infor- 
mation does  not  state  the  oflfense  with  sufficient  cer- 
tainty.    Section  1828,  Burns'  R.  S.  1894. 

We  think  it  clear  that  the  information  and  the  affi- 
davit are  separate  and  distinct  entities.  We  see  no 
reason  for  extending  the  meaning  of  the  word  "infor- 
mation" as  used  in  the  section.  The  service  of  a  copy 
of  the  affidavit  upon  the  corporation  could  have  no 
greater  effect  than  to  notify  the  corporation  of  the 
nature  of  the  oflfense  with  which  it  is  charged,  and,  as 
the  information  must  set  forth  the  act  charged  as  an 
oflfense,  it  fulfills  that  purpose.  In  the  absence  of 
some  sufficient  reason  or  authority,  we  are  unwillin<DJ 
to  say  that  the  intention  of  the  legislature  in  section 
1754,  svpra,  was  that  a  copy  of  both  the  affidavit  and 
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inforinatioQ  sjiould  be  served  on  the  corporation. 
We  see  no  reason  for  extending  the  statute  to  cover 
what  wa^  manifestly  not  intended  to  be  covered,  and 
which  is  not  necessary  to  prevent  the  defendant's 
rights  from  being  prejudiced.  See  Rice  v.  State,  15 
Ind.  App.  427. 

In  the  case  of  Lindsey  v.  State,  72  Ind.  39,  cited  by 
appellant's  counsel,  the  appellant  was  prosecuted 
upon  an  aflSdavit  and  information  for  a  felony.  The 
affidavit  failed  to  state  that  appellant  was  in  custody 
on  the  charge  for  which  he  was  prosecuted,  and  that 
the  grand  jury  was  not  in  session.  The  information 
contained  these  averments.  A  motion  in  arrest  of 
judgment,  based  upon  the  alleged  insuflSciency  of  the 
affidavit,  was  overruled.  The  statutory  causes  for 
arrest  of  judgment  were  •that  the  grand  jury  which 
found  the  indictment  had  no  legal  authority  to  in- 
quire into  the  oflfense  charged,  by  reason  of  it  not  be- 
ing within  the  jurisdiction  of  the  court,  and  that  the 
facts  stated  do  not  constitute  a  public  offense.  It 
was  held  that,  under  that  particular  statute,  the 
affidavit  and  information  constitute  "in  a  certain 
generic  sense,"  the  indictment,  and  that  the  judg- 
ment may  be  arrested  for  the  want  of  any  material 
jurisdictional  averment  either  in  the  affidavit  or  in- 
formation. And  in  the  case  of  Hoover  v.  State,  110 
Ind.  349,  it  is  held  that  the  affidavit  and  information 
take  the  place  of  an  indictment,  and  are,  "in  a  cer- 
tain generic  sense,"  the  indictment,  but  the  case 
recognizes  the  affidavit  and  information  as  distinct 
entities.  The  motion  to  set  aside  the  summons  and 
service  was  properly  overruled. 

This  prosecution  was  based  on  section  2154,  Bumsl. 
R.  S.  1894,  which  reads  as  follows:  "Whoever  erects, 
continues,  uses  or  maintains  any  building,  structure, 
or  place  for  the  exercise  of  any  trade,  employment, 
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or  business,  or  for  the  keeping  or  feeding  of  any 
animal,  which,  by  occasioning  noxious  exhalations  or 
noisome  or  offensive  smells,  becomes  injurious  to  the 
health,  comfort  or  property  of  individuals  or  the  pub- 
lic; or  causes  or  suffers  any  offal,  filth  or  noisome  sub- 
stance to  be  collected  or  to  rei^ain  in  any  placeyxo 
the  damage  or  prejudice  of  others  or  the  publicf/Or 
obstructs  or  impedes,  without  legal  authority,  the 
passage  of  any  navigable  river,  harbor  or  collection  of 
waters;  or  unlawfully  diverts  any  stream  of  water 
from  its  natural  course  or  state,  to  the  injury  of 
others;  or  obstructs  or  encumbers,  by  fences,  build«- 
ings,  structures,  or  otherwise,  any  public  grounds  ;^r 
erects,  continues,  or  maintains  any  obstruction  to  the 
full  use  of  property,  so  as  to  injure  the  property  of 
another  or  essentially  to  interfere  with  the  comfort- 
able enjoyment  of  life,  shall  be  fined  not  more  than 
five  hundred  dollars^  nor  less  than  ten  dollars: 
Provided,  That  nothing  in  this  section  shall  prevent 
the  board  of  trustees  of  towns  and  the  common  coun- 
cils of  cities,  from  enacting  and  enforcing  such  ordi- 
nances within  their  respective  corporate  limits  as 
they  may  deem  necessary  to  protect  the  public  health 
and  comfort." 

Counsel  for  appellant  earnestly  insist  that  a  cor- 
poration is  not  indictable  under  the  above  section,  and 
that  a  corporation  is  only  indictable  by  force  of  sec- 
tion 1970,  Burns'  R.  S.  1894,  which  provides,  that 
"Corporations  may  be  prosecuted  by  indictment  or  in- 
formation, for  erecting,  continuing,  or  maintaining  a 
public  nuisance,  or  for  obstructing  a  public  highway 
or  a  navigable  stream,"  and  that  if  appellant  was 
amenable  to  punishment  for  the  acts  charged  it  is  by 
virtue  of  section  2153,  Burns'  R.  S.  1894,  which  pro- 
vides that  "Every  person  who  shall  erect,  or  continue 
and  maintain  any  public  nuisance,  to  the  injury  of 
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any  part  of  the  citizens  of  this  state,  shall  be  fined  not 
exceeding  one  hundred  dollars." 

It  is  insisted  on  behalf  of  the  State,  that  a  corpo- 
ration may  be  prosecuted  under  section  2154,  supra, 
and  is  amenable  to  the  punishment  therein  provided, 
and  that  it  is  sufficiently  charged  in  the  affidavit  to 
bring  the  offense  in  question  within  the  first  and  sec- 
ond clauses  of  that  section. 

As  appellant  is  not  charged  with  having  obstructed 
a  public  highway  or  a  navigable  stream,  the  prosecu- 
tion can  be  maintained  only  upon  the  ground  that  the 
acts  charged  constitute  a  public  nuisance.  It  is  only  by 
virtue  of  section  1970,  supra,  that  a  corporation  is  li- 
able for  a  criminal  prosecution.  Section  290,  Burns'  R. 
S.  1894,  provides  that  "Whatever  is  injurious  to  health, 
or  indecent,  or  offensive  to  the  senses,  or  an  obstruc- 
tion to  the  free  use  of  property,  so  as  essentially '  to  in- 
terfere with  the  comfortable  enjoyment  of  life  or  prop- 
erty, is  a  nuisance,  and  the  subject  of  an  action."  While 
the  above  statute,  in  the  definition  of  a  "nuisance,"  has 
not  indicated  any  distinction  between  public  and  pri- 
vate nuisances,  yet  a  distinction  is  made  in  the  ad- 
judged  cases.  Thus  it  has  been  held  that  a  right  to 
maintain  a  strictly  private  nuisance  upon  the  land  of 
another  may  be  acquired  by  prescription;  but  a  right 
to  maintain  a  public  nuisance  cannot  be  acquired  by 
prescription.  Sherlock  v.  Louisville,  etc.,  R.  W,  Co.  115 
Ind.  22.  In  State  v.  Tai/lor,  29  Ind.  517,  it  is  held  that 
our  statute  gives  as  accurate  a  definition  of  the  term 
"nuisance"  as  understood  at  common  law  as  can  be 
found  elsewhere,  and  after  quoting  the  statute  defin- 
ing a  nuisance  the  court  said:  "If  the  injury  were 
limited  to  an  individual,  it  gave  a  private  right  of 
action;  if  it  affected  the  public,  it  was  the  subject  of 
a  public  prosecution." 

It  is  argued  that  the  legislature  has  declared  the 
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offenses  enumerated  in  section  2154  to  be  public  nui- 
sances. Section  2154  is  section  157  of  an  act,  entitled 
"An  act  concerning  public  offenses  and  their  punish- 
ment." Immediately  preceding  section  157  in  the 
published  acts  of  1881  is  the  word  "nuisances"  in 
brackets,  and  at  the  left  of  the  top  of  the  section, 
and  on  the  margin  of  the  page,  are  the  words  "public 
nuisance."  In  the  enrolled  bill  on  file  in  the  oflRce  of 
the  Secretary  of  State,  following  section  156  of  the 
act,  and  immediately  preceding  section  157,  are  the 
words,  "Offenses  against  public  health."  Immediate- 
ly following  these  words  is  the  word  "nuisances." 
Then  follows  section  157.  While  it  would  be  proper 
to  look  to  such  words  in  an  act  to  aid  in  determining 
its  meaning,  yet,  such  words  so  used,  could  not  be  held 
to  declare  that  each  of  the  offenses  named  is  a  nui- 
sance. All  the  section  undertakes  to  do  is  to  set  out 
certain  offenses  and  provide  a  punishment,  and  it 
does  not  undertake  to  declare  each  of  them  to  be  a 
nuisance.  Even  if  we  should  admit  that  these  words 
in  the  original  act  as  passed  by  the  General  Assem- 
bly make  each  of  the  offenses  enumerated  in  section 
157  a  nuisance,  yet  there  is  nothing  to  indicate  which 
are  public  nuisances  and  which  are  private.  In  or- 
der to  hold  a  corporation  liable  for  committing  all  of 
the  offenses  named  in  section  2154  we  must  say  that 
the  word  public,  used  in  section  1970,  means  both  pub- 
lic and  private,  or  in  other  words,  that  it  means  noth- 
ing, and  that  a  corporation  may  be  prosecuted  for 
maintaining  a  nuisance. 

The  case  of  City  of  Valparaiso  v.  Moffitt,  12  Ind.  App. 
250,  54  Am.  St.  522,  cited  by  appellant's  counsel,  was 
a  civil  action  against  the  city  for  damages  resulting 
from  the  pollution  by  the  city  of  a  natural  water 
course.  In  that  case  it  was  held  that  a  municipal  cor- 
poration is  liable  in  a  civil  action  for  erecting  and 
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maintaining  a  nuisance,  the  same  as  a  natural  per- 
son. It  is  true  the  opinion  states  that  by  the  statute 
it  is  made  a  public  nuisance  to  commit  certain  offenses 
set  out  in  section  2154,  but,  as  that  question  was  not 
involved  in  the  case,  the  statement  must  have  been 
made  simply  by  way  of  illustration.  But,  even  if  it 
was  held  in  that  case  that  the  offenses  enumerated 
in  that  section  are  public  nuisances,  it  is  not  held  that 
a  corporation  indicted  for  the  commission  of  such  of- 
fenses should  be  punished  under  that  section.  That 
question  was  in  no  sense  involved  in  that  case. 

It  cannot  be  said  that  a  person  who  maintains  a 
place  which,  by  occasioning  noxious  exhalations  or  of- 
fensive smells,  becomes  injurious  to  the  health,  com- 
fort, or  property  of  two  individuals,  and  no  more, 
could  be  punished  for  maintaining  a  public  nuisance. 
And  yet  such  a  person  could  be  punished  under  sec- 
tion 2154.  Nor  could  a  person  who  maintains  any 
obstruction  to  the  full  use  of  property,  so  as  to  injure 
the  property  of  another,  be  punished  for  maintaining 
a  public  nuisance.  If  this  act  is  a  nuisance,  it  is  a 
private  nuisance,  and  the  above  act  makes  it  punish- 
able by  fine.  The  legislature  has  in  the  past  declared 
certain  acts  to  be  common  or  public  nuisances,  and 
this  was  done  by  the  express  words  of  the  act.  See 
E.  S.  1843,  pp.  974,  975,  2  Gavin  &  Hord,  p.  461, 
2  Davis  K.  S.  1876  p.  462.  And  while  it  is  clear  that 
some  of  the  offenses  named  in  section  2154  are  public 
nuisances,  yet  it  cannot  be  said  that  the  legislature 
has  declared  all  the  offenses  set  out  in  that  statute  to 
be  public  nuisances. 

We  think  it  is  clear  that  a  corporation  could  not 
be  punished  for  committing  some  of  the  offenses 
named  in  that  section.  If  a  corporation  commits  any 
one  of  the  offenses  char?:ed  in   that   section   which 
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would  be  a  public  nuisance,  it  may  be  punished.  But 
the  corporation  would  be  punishable,  not  for  doing  a 
specific  act  made  by  statute  a  criminal  offense  for 
which  a  punishment  is  provided,  but  it  would  be  pun- 
ishable for  maintaining  a  public  nuisance.  The 
statute  has  made  a  corporation  criminally  liable  for 
three  offenses  only,  and  has  fixed  the  punishment  for 
each.  It  has  not  said  that  a  corporation  may  be 
prosecuted  for  polluting  a  water  course  in  the  man- 
ner charged  in  the  affidavit,  and  a  corporation  be- 
comes punishable  for  such  an  act  only  when  the  acts 
charged  amount  to  a  public  nuisance,  and  for  that  a 
penalty  is  prescribed.  The  statute  marks  out  public 
nuisances  as  a  crime,  just  as  it  has  obstructing  a  hijrh- 
way  or  a  navigable  stream.  See  State  v.  Bcrdetla,  73 
Ind.  186,  38  Am.  Rep.  117;  State  v.  Sullivan  County 
Agr.  Soc.,  14  Ind.  App.  369. 

It  is  argued  that  such  a  construction  would  result 
in  imposing  one  penalty  upon  a  corporation,  and  a 
greater  penalty  upon  an  individual  for  the  same  of- 
fense. The  legislature  declared  in  1852  that  '^crimes 
and  misdemeanors  shall  be  defined,  and  punishment 
therefor  fixed  by  statutes  of  this  state  and  not  other- 
wise." Section  237,  Burns'  R.  S.  1894.  A  crime  is  the 
doing  of  that  which  a  penal  code  forbids  to  be  done 
or  omitting  to  do  what  it  commands.  A  necessary 
part  of  the  definition  of  every  crime  is  the  designa- 
tion of  the  author  of  the  offense,  upon  whom  the  pen- 
alty is  to  be  inflicted.  It  has  been  held  that  the  pro- 
vision of  the  civil  code  that  the  word  "person"  shall 
extend  to  bodies  politic  and  corporate,  does  not  apply 
to  the  criminal  code.  State  v.  President^  etc.,  23  Ind. 
362.  So  that  when  a  criminal  statute  does  not  ex- 
pressly apply  to  corporations  it  does  not  create  an 
offense  for  which  a  corporation  may  be  punished. 
And  when  a  statute  designates  an  act  of  a  corporation 
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as  a  crime,  and  prescribes  punishment  therefor,  it  cre- 
ates a  criminal  offense  which  otherwise  would  not 
exist,  and  which  can  be  committed  only  by  a  corpora- 
tion. The  designation  of  the  corporation  enters  into 
the  definition  of  the  crime;  just  as  a  county  treasurer 
converting  public  funds  to  his  own  use  is  guilty  of  em- 
bezzlement, while  a  stranger  taking  the  same  funds 
is  guilty  of  a  different  crime,  or  an  affray  is  an  of- 
fense committed  by  two  or  more  persons,  or  a  riot  is  an 
offense  committed  by  three  or  more  persons,  or  profan- 
ity is  an' offense  committed  by  a  person  over  fourteen 
years  of  age.  In  these  instances  the  designation  of 
the  person  or  persons  committing  the  offense  is  clear- 
ly a  part  of  the  definition  of  the  offense.  So  that  the 
criminal  offense  which  the  statute  says  may  be  com- 
mitted by  a  corporation  cannot  be  committed  by  an 
individual,  for  the  reason  that  one  of  its  essential  in- 
gredients is  that  it  be  committed  by  a  corporation. 

To  hold  th^t  corporations  may  be  punished  under 
section  2154  makes  it  necessary  to  say  that  a  part 
only  of  the  section  may  be  held  to  apply  to  a  certain 
class  of  persons  and  that  the  remainder  of  the  section 
does  not  apply.  If  the  legislature  had  not  expressly 
provided  a  penalty  for  a  corporation  maintaining  a 
public  nuisance,  such  construction  might  have  some 
reason  to  support  it.  We  see  no  better  reason  for 
saying  that  a  corporation,  prosecuted  for  an  offense 
which  is  a  public  nuisance,  should  receive  the  greater 
punishment  provided  in  section  2154  instead  of  the 
lesser  punishment  provided  in  section  2153,  than  for 
saying  that  an  individual  who  is  prosecuted  for  ob- 
structing a  public  highway,  an  act  declared  to  be  a 
public  nuisance,  could  insist  that  he  should  receive 
the  lesser  punishment  provided  in  section  2153,  in- 
stead of  the  greater  punishment  provided  in  section 
2043. 
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It  is  TLQt  contended  that  section  1970  would  author- 
ize a  prosecution  against  a  corporation  for  maintain- 
ing  a  mere  private  nuisance.  Until  the  legislature  so 
declares,  we  cannot  say  that  some  of  the  offenses 
named  in  section  2154  are  public  nuisances,  and  until 
the  legislature  does  so  declare  we  must  hold,  under 
the  rulings  of  the  Supreme  and  this  court,  that  some 
of  the  offenses  therein  charged  are  private  nuisances. 
There  is  nothing  in  the  language  of  the  statute  to  in- 
dicate that  the  legislature  intended  that  some  parts 
of  the  section  should  apply  to  corporations  while 
others  should  apply  only  to  natural  persons.  The 
legislature,  and  not  the  courts,  must  say  what  shall 
be  a  crime  and  who  shall  be  punished  for  its  com- 
mission. 

It  has  long  been  held  that  penal  statutes  must  be 
construed  strictly,  and  that  the  legislature,  and  not 
the  court,  must  define  a  crime  and  fix  the  punish- 
ment. In  United  States  v.  Wilthergery  5  .Wheaton  93, 
Chief  Justice  Marshall  says:  "The  intention  of  the 
legislature  is  to  be  collected  from  the  words  they 
employ.  Where  there  is  no  ambiguity  in  the  words, 
there  is  no  room  for  construction.  The  case  must 
be  a  strong  one,  indeed,  which  would  justify  a 
court  in  departing  from  the  plain  meaning  of  the 
words,  especially  in  a  penal  act,  in  search  of  an 
intention  which  the  words  themselves  did  not  sug- 
gest. To  determine  that  a  case  is  within  the  in- 
tention of  a  statute,  its  language  must  authorize 
us  to  say  so.  It  would  be  dangerous,  indeed,  to  carry 
the  principle,  that  a  case  which  is  within  the  reason  or 
mischief  of  a  statute,  is  within  its  provisions,  so  far 
as  to  punish  a  crime  not  enumerated  in  the  statute, 
because  it  is  of  equal  atrocity,  or  of  kindred  char- 
acter, with  those  which  are  enumerated.  If  this 
principle   has  ever   been   recognized   in   expoundin 
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criminal  law,  it  has  been  in  cases  of  considerable 
irritation,  which  it  would  be  unsafe  to  consider  as 
precedents  forming  a  general  rule  for  other  cases." 

In  Petice  v.  State,  110  Ind.  95,  it  was  held  that  proof 
0/  the  taking  of  a  buggy,  with  intent  to  destroy  the 
same,  would  not  warrant  a  conviction  for  larceny,  for 
the  reason  that  the  essence  of  the  statutory  offense 
of  larceny  is  intent  to  carry  away  and  appropriate. 
And  in  Robb  v.  State,  52  Ind.  216,  it  is  held  that  a  con- 
viction of  a  person  suffering  his  horse  to  be  run  in  a 
horse  I'ace  cannot  stand  where  the  evidence  showed 
that  the  horse  belonged  to  some  person  other  than 
the  person  charged  with  the  offense. 

In  the  case  of  Uarrison  v.  Stanton,  146  Ind.  366,  it 
was  insisted  by  counsel  that  a  person  who  is  permitted 
to  sue  in  forma  pauperis  should  be  permitted  to  con- 
test a  will  without  giving  the  statutory  bond;  that 
the  provisions  of  the  section  permitting  a  person  to 
sue  as  a  poor  person  ought  to  be  imported  by  construc- 
tion into  the  statute  providing  for  the  contest  of  wills, 
and  ingrafted  onto  it  as  an  exception  relieving  a  poor 
persons  from  filing  the  required  bond.  The  court' 
said:  "Were  we  to  yield  to  the  insistence  of  appel- 
lant, we  would  have  to  eliminate  from  the  statute  a 
feature  imposed  by  the  legislature  as  an  essential  con- 
dition upon  the  right  conferred,  and  one  which  limits 
the  very  power  of  the  court  to  proceed  in  an  action  in- 
stituted to  annul  a  will.  This  would  be  judicial  leg- 
islation instead  of  judicial  construction.  *  *  *  To 
grant  a  statutory  remedy  upon  a  condition  with  which 
both  the  rich  and  the  poor  alike  must  comply  when 
they  attempt  to  exercise  such  right,  is  a  matter  whol- 
ly within  the  province  of  the  legislature,  and  if  the 
remedy  is  conditioned  upon  a  bond  being  given,  and 
for  this  reason,  it  can  be  said  to  work  an  injustice 
or  hardship  upon  the  poor  suitor,  our  answer  to  this 


326        APPELLATE  COURT  OF  INDIANA, 

Paragon  Paper  Company  v.  The  State. 

contention  must  be  Hta  lex  scripta  esV — ^the  law  is  so 
written  and  must  be  accepted  and  applied  by  tlie 
court  as  enacted."  See  Hamilton  v.  JoneSy  125  Ind. 
176;  United  States  v.  Reesej  92  U.  S.  214;  United 
States  V.  Brewer,  139  U.  S.  278. 

.We  are  not  unmindful  of  the  rule  that  penal  stat- 
utes must  not  be  so  strictly  construed  that  the  pur- 
pose of  the  legislature  will  be  defeated,  but  the  words 
employed  must  be  understood  in  the  sense  in  which 
the  legislature  obviously  used  them.  In  the  case  at 
bar  the  question  is  whether  we  sh^U  apply  a  statute 
that  is  plain  in  its  terms,  or  whether  we  shall  extend 
its  scope  over  matters  about  which  there  is  doubt. 
The  legislature  has  plainly  indicated  for  what  of- 
fenses a  corporation  may  be  punished,  and  has  fixed 
the  punishment,  and  so  far  as  that  statute  designates 
a  crime  and  its  punishment  it  needs  no  construction. 
It  is  only  when  it  is  attempted  to  import  its  provisions 
into  another  section,  that  any  question  of  construction 
arises. 

It  is  insisted  that  the  affidavit  is  insufficient,  and 
that  the  motion  to  quash  should  have  been  sus- 
tained. It  is  argued  that  the  affidavit  is  not  good  under 
either  the  first  or  second  divisions  of  section  2154. 

From  what  we  have  already  said,  it  follows  that 
the  question  to  be  determined  is  not  whether  the 
affidavit  is  good  under  either  of  these  divisions  of  sec- 
tion 2154,  but  whether  the  acts  charged  amount  to  a 
public  nuisance.  Maintaining  a  public  nuisance  is  a 
crime,  and  the  affidavit  is  not  necessarily  bad  because 
it  might  fail  to  come  within  the  offenses  set  out  in 
that  section.  If  appellant  is  maintaining  a  public 
nuisance,  it  is  subject  to  prosecution  whether  it  has 
violated  any  of  the  provisions  of  the  above  section  or 
not,  and,  in  order  to  sustain  such  a  prosecution,  it  is 
not  necessary  that  the  legislature  should  have  char- 
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acterized  the  particular  acts  charged  as  a  crime  and 
fixed  a  punishment  therefor.  The  inquiry  is  whether 
the  acts  charged  amount  to  a  public  nuisance,  as  de- 
fined by  the  statute  or  the  common  law. 

The  affidavit  charges,  in  substance,  that  appellant 
operated  a  paper  mill  factory  on  the  Mississinewa 
river,  a  natural  stream  of  water;  that  said  river  flowed 
downward  through  Delaware  county  from  said  fac- 
tory a  distance  of  more  than  eight  miles,  at  divers 
fords  and  bridges  and  across  public  highways  where- 
on the  public  traveled  to  and  fro,  and  within  two 
miles  of  divers  other  public  highways,  and  over  and 
through  and  near  to  the  cultivated  lands  and  pro- 
ductive faims,  which  are  inhabited  by  divers  citizens, 
and  near  to  and  within  two  miles  of  the  homes,  habi- 
tations, and  abiding  places  of  divers  citizens,  and 
divers  churches  and  schoolhouses  wherein  the  public 
assembled;  that  on  said  lands  and  farms  were  large 
numbers  of  all  kinds  of  domestic  animals;  that  ap- 
pellant in  the  exercise  of  said  business,  unlawfully 
and  injuriously  occasioned  noxious  exhalations  and 
noisome  and  offensive  smells,  injurious  to  the  health, 
comfort,  and  property  of  the  public  and  of  said  citi- 
zens near  thereunto  residing;  that  appellant  unlaw- 
fully and  injuriously  caused,  suffered,  and  permitted, 
and  still  does  cause,  suffer,  and  permit,  ofifal,  filth,  and 
noisome  substances  and  fluids  to  be  collected  and  de- 
posited, and  remain  in  said  river,  and  caused  the  same 
to  flow  into  said  river,  and  along  and  down  said  river, 
in  and  with  the  water  thereof,  and  to  settle  and  bo 
deposited  and  remain  upon  the  banks  and  bed  of  said 
river,  forming  a  noxious,  noisome,  and  offensive  slime 
adjacent  to  said  factory,  and  downward  therefrom, 
along  the  course  of  said  river,  a  distance  of  eight 
miles,  whereby  the  water  in  said  river  then  and  there 
was  polluted,  and  rendered  noxious,  impure,  poison- 
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0U8,  offensive,  discolored,  stinking,  and  unwholesome 
for  man  and  beast,  and  whereby  the  atmosphere  for  a 
distance  of  two  miles  on  each  side  of  said  river,  and 
for  a  distance  of  eight  miles  along  the  course  of  said 
river,  downward  from  said  place  of  said  business, 
then  and  there  was  rendered  impure,  noxious,  of- 
fensive, poisonous,  and  unwholesome  for  man  and 
beast;  that  because  of  such  pollution  said  water 
was  unfit  for  use  of  said  citizens  owning  farms  and 
lands,  to  their  injury  and  damage,  and  to  the  injury, 
damage  and  depreciation  in  value  of  all  of  said  farms 
and  lands,  and  by  reason  of  such  pollution  large  num- 
bers of  fish  were  killed,  and  on  the  bed  and  banks  of 
said  river  became  rotten  and  stinking,  to  the  discom- 
fort, injury,  annoyance,  damage,  and  common  nui- 
sance of  the  public  and  said  citizens,  and  that  by  rea- 
son of  said  atmosphere  being  rendered  noxious  and 
unwholesome  as  aforesaid,  and  by  reason  of  the  rot- 
tenness and  stinking  of  said  fish,  the  public  and 
citizens,  in  their  said  homes,  churches,  and  school- 
hotises,  and  traveling  upon  said  highways,  were  in- 
jured and  damaged,  and  made  unhappy  and  uncom- 
fortable, and  to  the  injury  of  the  health,  comfort,  and 
property,  and  to  the  damage  and  prejudice,  of  said 
citizens  and  the  public,  all  then  and  there  to  the 
great  damage  and  common  nuisance  of  all  the  people. 
Whether  the  affidavit  is  tested  by  the  definition 
of  a  nuisance,  as  found  in  the  principles  and  prece- 
dents of  the  common  law,  or  by  the  definition  found 
in  the  statute,  it  avers  facts  which  amount  to  a  public 
nuisance,  for  which  the  statute  has  provided  a  punish- 
ment. It  charges  the  continuance  and  maintenance 
of  a  public  nuisance,  to  the  injury  of  part  of  the 
citizens  of  the  State,  and  is  good  under  section  2153, 
Burns'  R.  S.  1894.  It  is  perhaps  true  that  the  court 
could  not  make  the  abatement  of  such  a  nuisance  a 
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part  of  the  judgment  of  conviction,  for  the  reason 
that  the  factory  itself  is  not  the  nuisance  complained 
of,  but  the  nuisance  consists  in  the  manner  in  which 
the  factory  is  operated.  Bloomhuff  v.  States  8  Blackf. 
205. 

The  affidavit  charges  but  one  offense,  and  that  is 
that  appellant  so  conducts  its  trade  and  business  by 
discharging  offal  and  refuse  into  the  river  that  it 
produces  the  evil  effects  complained  of.  The  people 
who  are  alleged  to  be  injuriously  affected  are  those 
living  along  the  river  and  those  traveling  upon  high- 
ways which  run  across  the  river.  It  does  not  appear 
that  injury  resulted  to  any  one  living  near  the  factory 
itself.  The  factory  itself  is  not  a  nuisance  per  se^  and 
there  are  no  averments  in  the  affidavit  that  it  is  in  a 
public  place^  or  that  people  reside  near  it,  or  any  other 
circumstances  which  show  that  the  public  was  af- 
fected by  it.  This  fact  clearly  distinguishes  the  case 
at  bar  from  the  cases  of  Knopf  v.  State,  84  Ind.  316,  and 
State  V.  WeVf  89  Ind.  286.  Thus,  in  the  case  of  Main^ 
V.  State,  42  Ind.  326,  13  Am.  Rep.  364,  the  affidavit 
was  held  bad  for  failing  to  show  that  the  place 
charged  to  be  a  nuisance  was  situate  in  any  public 
place,  or  near  any  public  street  or  highway,  or  that 
any  person  resided  near  thereto,  or  was  in  the  habit 
of  passing  thereby,  and  it  was  held  that,  as  the  place 
was  not  a  nuisance  per  se,  these  facts  must  be  averred. 

So,  in  the  case  at  bar,  there  is  not  enough  in  the 
affidavit  to  show  that  the  factorv  itself  is  a  nuisance, 
but  the  nuisance  results  only  from  the  manner  in 
which  it  is  operated,  and  the  particular  manner  is  the 
pollution  of  the  river  with  offensive  and  poisonous 
substances  from  the  factory.  If  all  the  averments  of 
the  affidavit  concerning  the  pollution  of  the  river  and 
the  evil  results  flowing  therefrom  be  eliminated, 
there  is  not  sufficient  left  to  charge  an  offense.     TTrr- 
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ron  V.  State,  17  Ind.  App.  161;  Henry  v.  State,  113  Ind. 
304. 

It  is  not  charged  that  the  buildings  or  place  oc- 
casioned noxious  exhalations  and  offensive  smells,  or 
became  injurious  to  the  health,  comfort,  or  property 
of  individuals,  or  the  public  living  near  the  factory 
itself,  but  that  appellant  in  the  exercise  of  the  busi- 
ness of  paper  making  occasioned  noisome  and  offensive 
smells;  and  the  affidavit  then  particularizes  the  man- 
ner in  which  these  offensive  smells  were  occasioned, 
that  is  from  the  pollution  of  the  river,  to  the  injury  of 
persons  living  along  and  near  to  the  river.  There 
was  no  error  in  overruling  the  motions  to  quash  the 
affidavit  and  information. 

Other  alleged  errors  are  discussed,  but  we  deem  it 
unnecessary  to  extend  this  opinion  with  a  discussion 
of  them,  as  the  questions  presented  may  not  arise  on 
another  trial.  The  trial  in  the  circuit  court  pro- 
ceeded throughout  on  the  theory  that  appellant  was 
prosecuted  under  section  2154,  and  subject  to  the 
punishment  therein  provided,  and  the.  court  so  in- 
structed the  jury.  One  of  the  errors  assigned  is  the 
overruling  of  appellant's  motion  for  a  new  trial,  and 
one  of  the  grounds  on  which  a  new  trial  was  asked 
was  that  the  verdict  is  contrary  to  law.  The  motion 
for  a  new  trial  should  have  been  sustained.  Judg- 
ment reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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[No,  2,034.    Filed  February  23,  1898,] 

Pleading. — Amended  Complaint — Record, — ^An  amended  complaint 
supersedes  the  original,  and  neither  the  original  complaint  nor  the 
demurrer  addressed  thereto  are  part  of  the  record  on  appeal. 
p,  SSi, 

Inshrancb. — Vacancy  of  Premises. — Complaint. — Sufficiency. — Where 
a  complaint  on  a  policy  of  fire  insurance  contains  the  general  aver- 
ment that  all  of  the  conditions  of  such  policy  had  been  complied 
with,  it  is  not  necessary  that  it  specially  negative  the  condition 
therein  concerning  vacancy  of  premises,  that  such  premises  were 
not  vacant  at  the  time  of  the  fire.    pp.  SSSy  S3J^, 

Appeal  and  Error. — Waiver  of  Error, — Assignments  of  error  not 
discussed  are  waived,    p.  S3J^. 

Insurance. — Ownership  of  Property  Destroyed. — Special  Verdict. —  ' 
A  special  verdict  in  an  action  on  a  fire  insurance  policy  must  show 
that  plaintiff  was  the  owner  of  the  property  insured  at  the  time  of 
the  fire,    pp,  S34,  S35. 

Same. — Vacancy  of  Premises. — A  recovery  cannot  be  had  on  a  ]X)licy 
of  fire  insurance  where  the  premises  were  vacant  at  the  time  of 
the  fire  within  the  meaning  of  a  condition  in  the  policy  tliat  if 
the  building  should  become  vacant  or  unoccupied  the  policy  should 
thereby  terminate,    pp.  336,  336. 

Same. — Vacancy  of  Premises. — Where  a  tenant  began  removing  his 
household  effects  in  the  morning,  and  intended  returning  in  the 
afternoon  of  the  same  day  for  the  remainder  of  his  goods,  but  while 
absent  a  fire  occurred,  such  absence  will  not  amount  to  an  aban- 
donment of  the  possession  of  the  premises  and  constitute  a  vacancy 
of  the  premises  within  the  meaning  of  a  clause  in  a  policy  of  fire 
insurance  providing  that  if  the  buildings  covered  by  such  policy 
become  vacant  or  unoccupied  the  policy  shall  immediately  cease 
and  determine,    pp.  336-339. 

Same. — Additional  Insurance, — Consent. — A  defense  in  an  action  on 
a  fire  insurance  policy  that  assured  had  procured  additional  insur- 
ance without  notice  to  defendant  cannot  be  interposed  where 
defendant's  agent  was  also  agent  of  the  company  which  wrote  such 
addttional  insurance,   pp.  339-341. 

From  the  Marion  Superior  Court.  Reversed. 
Chambers,  Pickens  &  Moores,  for  appellant. 
Ayers  &  Jones^  for  appellee. 
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CoMSTOCK,  J. — This  action  was  brought  by  appellee 
against  appellant  to  recover  damages  on  a  policy  of 
insurance  executed  by  appellant  to  appellee,  whereby 
it  agreed  to  indemnify  appellee  against  loss  by  fire 
upon  certain  buildings  described  in  the  policy.  There 
was  a  trial  by  jury,  and  a  special  verdict  returned, 
and  judgment  rendered  thereon  in  favor  of  appellee. 
Appellant  assigns  as  errors,  (1)  that  the  court  erred 
in  overruling  its  demurrer  to  the  complaint;  (2)  that 
the  complaint  did  not  state  a  good  and  sufficient 
cause  of  action ;  (3)  that  the  court  erred  in  overruling 
demurrer  of  appellant  to  second  paragraph  of  reply 
of  appellee  to  the  second  paragraph  of  appellant's 
answer;  (4)  in  overruling  appellant's  motion  to  strike 
out  portions  of  the  testimony  of  Eliza  Coombs;  (5)  in 
overruling  appellant's  motion  to  strike  out  portions 
of  the  testimony  of  J.  Ilayrend;  (6)  in  overruling  ap- 
pellant's motion  for  judgment  on  the  special  verdict; 
(7  and  8)  in  sustaining  appellee's  motion  to  amend 
her  complaint  after  the  verdict  of. the  jury  had  been 
returned;  (9)  in  sustaining  appellee's  motion  for  judg- 
ment on  the  special  verdict;  (10)  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  first  and  second 
assignment  of  errors  challenge  the  sufficiency  of  the 
complaint  upon  the  ground  that  it  contains  no  aver- 
ment that  the  appellee  had  any  interest  in  the  prop- 
erty either  at  the  time  the  policy  was  issued  or  at 
the  time  of  the  loss  by  fire.  The  amended  complaint 
superseded  the  original,  so  that  it  ceased  to  be  a  part 
of  the  record,  together  with  the  demurrer  thereto. 
Bozarth  v.  ]ifc(rillicuddyy  ante,  26,  and  authorities  cited. 

The  second  assignment,  being  that  the  complaint 
does  not  state  a  good  and  sufficient  cause  of  action, 
is  addressed  to  the  amended  complaint,  its  sufficiency 
being  here  questioned  for  the  first  time.  Bozarth  v. 
McGilliciiddy,   supra.     An   examination   of  the   com- 
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plaint  shows  that,  before  the  amendment,  the  com- 
plaint averred  that  appellant  insured  appellee  against 
any  loss  or  damage  from  fire  "on  her  one  and  two  story 
frame  shingle-roof  dwelling  house  and  addition  at- 
tached thereto."  The  policy  is  attached  to  the  com- 
plaint and  made  a  part  thereof  and  contains  the 
above  language.  The  court  over  the  objection  of  ap- 
pellant pennitted  appellee  to  amend  the  complaint, 
by  inserting  at  the  proper  place  the  following  words, 
to  wit:  "And  that  said  property,  at  the  time  of  said 
fire,  was,  and  still  is,  owned  by  the  plaintiff."  As 
amended,  therefore,  the  complaint  is  not  wanting  in 
the  averments  named. 

Counsel  for  appellant  contend  that  the  complaint 
is  defective  for  the  further  reason  that  it  does  not 
aver  that  the  property,  at  the  time  of  loss  was 
occupied  as  provided  for  in  the  policy.  The  pro- 
vision of  the  policy  referred  to  reads  as  follows: 
"If  the  building  covered  by  this  policy  should  be 
vacant  or  unoccupied  at  the  time  of  granting  this 
insurance  or  thereafter  become  so,  whether  left  in 
charge  of  any  person  or  not,  •  ♦  •  the  policy 
shall  thereupon  immediately  cease  and  determine.'' 
Appellant's  learned  counsel  cite,  in  support  of  this 
proposition,  Aetna  Ins.  Co,  v.  Black,  80  Ind.  513.  In 
that  case  the  policy  contained  a  provision  like  the  one 
in  question  in  the  case  at  bar,  and  the  court  held  that 
the  averment  that  the  house  was  occupied  at  the  time 
of  the  fire  was  necessary.  The  court,  in  the  opinion, 
points  out  several  other  defects  in  the  complaint.  It 
does  not  appear  that  it  contained  the^  general  averment 
that  the  plaintiff  had  complied  with  the  conditions 
and  stipulations  of  the  policy.  The  complaint  in  the 
case  at  bar  alleges  that  plaintiff  in  all  respects  com- 
plied with  the  conditions  and  stipulations  in  said 
policy  on  her  part  to  be  performed.     Such  averment 
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has  been  held  by  the  Supreme  Court  of  this  State  in 
Phenix  Ins,  Co.  v.  Golden,  121  Ind.  524,  sufficient  where 
this  precise  question  was  presented.  Olds,  J.,  speak- 
ing for  the  court  said :  "There  is  an  averment  in  the 
complaint  that  the  plaintiff  *has,  upon  his  part,  per- 
formed each  and  every  act  which,  by  the  terras  of  said 
policy,  he  was  required  to  do.'  It  is  contended  by 
counsel  for  appellant  that  the  complaint  is  defective, 
for  the  reason  that  it  does  not  specifically  aver  that 
the  property  was  not  allowed  to  become  vacant,  and 
that  it  was  occupied  at  the  time  it  was  burned.  If  this 
is  a  condition  precedent,  which  it  was  necessary  for 
'  the  plaintiff  to  aver  the  performance  of  to  entitle  him 
to  recovery,  the  general  averment  in  the  complaint 
is  sufficient.  Section  370,  R.  S.  1881.  But  it  may 
well  be  questioned  whether  or  not,  in  the  absence  of 
a  general  averment,  this  is  not  a  matter  of  defense, 
which  must  be  pleaded  by  the  defendant  if  a  vacancy 
occurred,  which  would  defeat  a  recovery.  The  com- 
plaint is  sufficient,  and  the  demurrer  was  properly 
overruled."     Also  see  Home  Ins.  Co.  v.  Boyd,  ante,  173. 

The  third  assignment  of  error  is  the  overruling  of 
appellant's  demurrer  to  the  second  paragraph  of  re- 
ply to  the  second  paragraph  of  appellee's  answer;  and 
as  appellant  does  not  discuss  it,  and  expresses  the 
opinion  that  under  recent  decisions  of  this  court  it  is 
good,  it  will  not  be  considered. 

The  fourth  and  fifth  assignments  are  not  discussed 
and  are,  therefore,  under  the  familiar  rule,  waived. 

The  sixth  and  ninth  assignments  being  the  alleged 
errors  of  the  court  in  overruling  appellant's  and  sus- 
taining appellee's  motion  for  judgment  on  the  special 
verdict  will  be  considered  together.  It  is  claimed 
that  judgment  should  have  been  rendered  in  favor  of 
appellant  for  the  reason  that  there  is  no  finding  in 
the  special  verdict  that  plaintiff  was  the  owner  of  the 
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property  at  the  time  the  insurance  was  taken  out 
nor  at  the  time  the  loss  by  fire  occurred.     Interroga- 
tory number  two  and  the  answer  thereto  of  the  special 
verdict  is  as  follows:  "Did  said  defendant  on  the  3d 
day  of  November,  1890,  through  its  authorized  agent, 
in  consideration  of  $18.00  paid  by  the  plaintiff  to  the 
defendant  insure  her  against  any  loss  or  damages 
from  fire  not  exceeding  $2,000.00  from  the  third  day 
of  November,  1890,  at  noon  to  the  third  day  of  No- 
vember, 1893,  at  noon,  on  her  one  and  two  story  frame 
shingle  roof  dwelling  house  and  addition  attached 
thereto,  situate  in  section  five,  township  ten,  range 
one  west,  in  Union  coiinty.  State  of  Indiana?    An- 
swer.    Yes."    This   finding   sufficiently   shows   that 
appellee  was  the  owner  of  the  property  at  the  time 
^^  ^he  insurance.     The  special  verdict,  however,  does 
^ot  show  that  appellee  was  the  owner  of  the  property 
^*  the  time  of  the  fire.     While  it  finds  facts  which  are 
proper  evidence  of  her  ownership,  it  cannot  be  said 
tJiat  from  them  the  irresistible  legal  conclusion  can  be 
drawn  that  she  was  the  owner  at  that  time.     For  this 
^^^Son  the  judgment  of  the  trial  court  must  be  re- 
^ersed,  but,  as  the  questions  of  the  occupancy  of  the 
Property  at  the  time  of  its  destruction  and  of  addi- 
^^Hal  insurance  without  the  consent  of  appellant  are 
^V^ely  to  arise  upon  another  trial,  we  pass  upon  them 
^t  this  time. 

As  another  reason  why  judgment  should  have  been 
rendered  in  its  favor,  appellant  contends  that  the 
special  verdict  shows  that  the  premises  were  not  oc- 
cupied at  the  time  of  the  loss  by  fire.     The  policy  con- 
tains this  provision:  "If  the  building  covered  by  this 
policy  should  be  vacant  or  unoccupied  at  the  time  of 
granting  this  insurance  or  thereafter  should  become 
go,  whether  left  in  charge  of  any  person  or  not,  the 
policy  shall  thereupon  immediately   cease  and  de- 
termine." 
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The  decisions  are  numerous  and  uniform  to  the 
effect  that  the  vacation  (within  the  meaning  of  the 
policy)  of  property  insured  under  policies  containing 
such  a  provision  terminates  the  insurance  and  if  the 
property  in  question  was  vacant  or  unoccupied  at  the 
time  it  was  destroyed  by  fire,  appellee  was  not  entitled 
to  recover.  The  following  interrogatories  and  answers 
thereto  show  the  findings  of  the  jury  upon  this  ques- 
tion: "Interrogatory  51.  Was  any  one  occupying  the 
building  insured  as  a  dwelling  at  the  time  of  the  fire? 
Answer.  Yes.  Interrogatory  52.  By  whom  was  the 
building  occupied  at  the  time  of  the  fire,  if  by  any 
one,  as  a  dwelling?  Answer.  Charles  Stevenson. 
Interrogatory  53.  Who  were  the  tenants  at  the  time 
of  the  fire  if  any  of  said  property?  Answer.  Charles 
Stevenson.  Interrogatory  54.  Where  did  Stevenson 
remove  his  household  goods  to  when  they  were  taken 
from  the  building?  Answer.  Part  of  them  to  Lib- 
erty, Indiana.  Interrogatory  55.  What  household 
goods  were  there  in  the  house  insured  at  the  time  of 
the  fire,  if  any?  Answer.  Baby  carriage,  one  barrel 
vinegar,  meat,  suit  of  clothes  and  cabbage.  Inter- 
rogatory 66.  Who  was  the  last  tenant  of  the  property 
at  the  time  of  the  fire?  Answer.  Charles  Stevenson. 
Interrogatory  57.  At  what  time  did  Stevenson  re- 
move his  household  goods  from  the  house.  Answer 
He  moved  a  part  of  them  about  nine  o'clock  a.  m.  on 
the  28th  of  November,  1892.  Interrogatory  58.  At 
what  time  in  the  day  did  the  fire  that  destroyed  the 
property  break  out?  Answer.  About  twelve  o'clock 
M.  Interrogatory  61.  Did  Charles  Stevenson  ad- 
vise John  B.  Macy  that  the  property  would  be  vacant? 
Answer.  Yes.  Interrogatory  62.  At  what  time  did 
Charles  Stevenson  advise  John  B.  Macy  that  the  prop- 
erty would  be  vacant,  give  day  of  week,  month,  year, 
and  hour  of  day.     Answer.    Monday,  28th  of  Novem- 
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ber,  1892,  about  10  o'clock  a.  m.  Interrogatory  63. 
At  what  time  of  day  did  Charles  Stevenson  advise 
John  B.  Macy  that  the  remainder  of  the  goods  would 
be  removed  from  the  building,  give  day,  month,  year 
and  hour.  Answer.  Some  time  on  the  evening  of  the 
28th  of  November,  1892.''  The  jury  found  that  John 
B.  Macy  was  the  agent  of  appellant. 

The  occupation  of  a  dwelling  house  is  living  in  it, 
its  inhabitants  being  human  beings.  Its  occupation 
does  not  require  that  some  person  must  live  in  it 
every  moment  but  that  there  must  not  be  a  cessa- 
tion of  occupancy  for  any  considerable  period  of  time. 
Whether  a  house  is  occupied  or  vacant  must  depend 
upon  the  facts  of  each  particular  case.  A  long  list 
of  adjudicated  cases  might  be  cited  holding  that,  un- 
der stated  facts,  properties  therein  described  were 
vacant,  and  a  large  number  cited  in  which  the  courts 
have  held  that  property,  under  the  facts  therein  set 
out,  was  not  vacant.  To  do  so,  however,  would  not  be 
profitable,  because  in  them  the  courts  have  applied 
practically  the  i^ame  principle  of  law  to  different 
statements  of  facts.  In  Doud  v.  Citizens  Ins.  Co.,  141 
Pa.  St.  47,  21  Atl.  505,  the  court  held  that  some  cessa- 
tion of  occupancy  was  necessarily  incident  to  a  change 
of  tenant,  and  reasonable  time  must  be  allowed  to 
make  such  change.  In  Liverpool  Ins.  Co.  v.  Buckstuffy 
38  Neb.  146,  41  Am.  St.  724,  56  N.  W.  695,  the  supreme 
court  of  Nebraska  held  that  one  occupying  an  insured 
building  who  partially  moved  out  the  day  before  the 
fire,  leaving  in  the  building  a  portion  of  the  furniture, 
that  the  premises  were  not  vacant,  within  the  mean- 
ing of  the  policy;  citing  a  number  of  cases.  In  Eddjf 
V.  Hawkeye  Ins.  Co.,  70  Iowa  472,  59  Am.  Rep.  444, 
30  N.  W.  808,  the  tenant  had  moved  out,  and  the  land- 
lord had  taken  possession  and  was  cleaning  it  up  and 
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preparing  to  move,  but  had  not  moved,  into  it,  when  it 
was  destroyed  by  fire;  and  the  court  held  that  the 
house  was  not  vacant.  To  the  same  effect  see  Phoe- 
nix Ins.  Co.  v.  Tucker,  92  111.  64,  34  Am.  Rep.  106.  In 
Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132,  9  L.  R.  A. 
81,  19  Am.  St.  77,  it  is  held  that  a  house  from  whicli 
a  tenant  or  owner  had  removed,  leaving  therein  some 
trifling  articles  of  furniture,  with  no  definite  inten- 
tion of  removing  them,  must  be  regarded  as  unoccu- 
pied. In  said  cause  the  policy  of  insurance  upon  a 
dwelling  house  was  conditioned  to  be  void  if  the  house 
should  become  vacant.  The  tenant  moved  out  of  the 
building  on  the  26th  day  of  March.  After  he  had 
moved,  the  parties  to  whom  the  owner  had  previously 
rented  made  improvements  on  the  premises,  intending 
to  move  into  the  house  on  April  1st.  The  improve- 
ments were  completed  on  March  30th.  The  proposed 
tenant  put  some  hay  in  the  loft  of  the  stable  on  the 
premises,  and  buried  some  potatoes  near  the  house, 
the  house  was  destroyed  on  March  31st.  The  tenant 
had  not  moved  into  it.  The  court  held  that  the  house 
was  vacant,  within  the  meaning  of  the  policy.  In 
the  note  to  Moore  v.  Phoenix  Ins.  Co.,  64  ■^.  H.  140,  10 
Am.  St.,  p.  390,  6  Atl.  27,  a  great  number  of  illus- 
trative cases  are  collected.  We  think  it  may  be  fairiy 
said  that  in  the  cases  in  which  dwelling  houses  have 
been  held  to  be  vacant  by  removal  of  tenants  there- 
from, where  they  have  left  a  portion  of  their  prop- 
erty, the  articles  were  either  so  inconsiderable  in 
value  as  to  preclude  the  idea  that  the  owner  would 
return  for  them,  or  that  they  were  left  with  the  con- 
sent of  the  landlord  without  a  definite  time  for  their 
removal. 

It  appears  from  the  special  verdict  before  us  that 
the  tenant  was  in  the  act  of  removing  his  effects  from 
the  house  at  the  time  it  was  destroyed  by  fire.     He 
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began  moving  at  nine  o'clock  in  the  morning  of  No- 
vember 28th,  and  intended  to  conclude  the  removal 
of  his  household  property  the  afternoon  of  the  same 
day.  But  at  noon  of  said  day  the  fire  occurred.  The 
goods  he  had  not  taken  away  were  not  left  in  the 
house  because  they  were  not  needed  in  housekeeping, 
or  without  the  intention  of  returning  for  them  at  any 
definite  time, — conditions  existing  in  some  of  the 
reported  cases  in  which  the  houses  were  held  to  be 
vacant.  He  had  notified  appellant  that  the  house 
would  be  vacant  that  evening.  It  does  not  appear 
that  he  was  wanting  in  diligence,  nor  that  he  was 
not  proceeding  expeditiously  in  the  act  of  removal. 
We  think  it  would  be  an  unreasonable  rule  to  hold 
that  as  soon  as  a  tenant  begins  removing  his  house- 
hold goods  out  of  a  house  on  which  there  is  insurance, 
and  while  the  removal  is  incomplete  and  while  he 
was  temporarily  and  necessarily  absent  therefrom  for 
a  few  hours  in  making  such  removal,  such  absence 
would  amount  to  an  abandonment  of  the  possession 
which  it  is  the  purpose  of  the  policy  to  prohibit. 

The  third  reason  given  why  the  motion  of  the  ap- 
pellant should  have  been  sustained  for  a  judgment 
in  its  behalf,  and  that  of  the  plaintiff  overruled  is 
because  from  the  answers  to  the  interrogatories  that 
no  written  consent  for  additional  insurance  was 
granted  by  the  defendant  to  the  plaintiff  and  that  the 
defendant  had  no  notice  of  any  such  additional  insur- 
ance, and  that  there  was  f  500.00  additional  insurance 
upon  the  property  at  the  time  of  the  fire  in  the  Aetna 
Insurance  Company.  The  provision  of  the  policy 
touching  additional  insurance  is  as  follows:  "The 
procuring  of  insurance  on  said  property  for  more  than 
its  cash  value  or  the  having  of  other  insurance 
thereon,  or  any  part  thereof,  valid  or  invalid,  prior 
or  subsequent,  not  made  known  to  the  company  and 
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consented  to  herein,  the  policy  shall  thereupon  un- 
conditionally cease  and  determine."  This  provision 
was  set  up  as  one  of  the  defenses  to  the  action,  it  be- 
ing averred  that  the  property  was  thereby  insured  for 
more  than  its  cash  value. 

The  special  verdict  shows  that  the  agent  for  ap- 
pellant company  was  also  the  agent  for  the  Aetna  In- 
surance Company  and  that  he  had  possession  of  the 
policy  in  suit  for  the  purpose  of  doing  whatever  was 
necessary  to  entitle  appellee  to  secure  additional  in- 
surance. The  knowledge  of  the  agent  of  appellant 
company  was,  under  the  circumstances,  knowledge  of 
the  appellant,  and  it  must  be  held  to  have  been  taken 
with  the  consent  of  appellant  company.  There  is  na 
finding  that  there  was  any  fraud  on  the  part  of  appel- 
lee in  obtaining  the  insurance. 

The  insurance  obtained  from  appellant  was  less 
than  the  value  of  the  property  as  found  by  the  jury; 
the  insurance  in  both  policies  amounting  to  $2,500.00, 
and  the  value  of  the  property  having  been  found  to  be 
12,260.00,  the  amount  of  loss  being  $2,100.00. 

Upon  the  subject  of  overvaluation,  it  is  said  in 
Wood  on  Fire  Insurance:  "The  question  as  to  whether 
a  policy  containing  a  condition  that  the  policy  shall 
be  void,  if  the  insured  shall  cause  the  property  to  be 
insured  for  more  than  its  value,  imposes  upon  the  in- 
surer the  necessity  of  ascertaining,  at  his  peril,  with 
subsiantial  certainty  the  actual  cash  value  of  the  prem- 
ises, or  only  applies  in  case  of  an  intentional  over- 
valuation or  a  fraudulent  concealment,  is  one  upon 
which  there  is  some  conflict.  But  whatever  may  be 
the  number  of  decisions,  holding  the  one  way  or  the 
other,  there  can  be  no  doubt  that,  in  conformity  with 
the  ordinary  rules  of  construction  applied  to  insurance 
contracts,  and  the  ordinary  principles  of  justice  and 
fair  dealing  upon  which  they  are  supposed  to  be  predi- 
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cated,  a  policy  cannot  be  held  void  for  the  breach  of 
such  a  condition,  unless  the  over-valuation  is  inten- 
tional and  fraudulent,  and  not  a- fair  expression  of  the 
honest  judgment  of  the  insurer,  and  the  fact  that  the 
property  is  considerably  over-valued  does  not,  of  it- 
self, establish  such  a  fraud  upon  the  part  of  the 
assured  as  avoids  the  policy.  A  fraudulent  intent, 
or  intentional  purpose  to  deceive,  must  be  shown,  or 
circumstances  that  warrant  such  an  inference,  and  the 
burden  is  upon  the  insurer  to  establish  both  the  fact 
of  over- valuation  and  of  fraud."  Wood  on  Fire  In- 
surance, p.  563. 

As  the  other  alleged  errors  may  not  occur  upon 
another  trial,  we  do  not  deem  it  necessary  to  pass 
upon  them.  We  do  not  direct  judgment  in  favor  of 
appellant,  believing  that  the  ends  of  justice  will  be 
best  subserved  by  granting  a  new  trial.  Judgment 
is  reversed  and  a  new  trial  ordered. 


Phillips  v.  Romona  Oolitic  Stone  Company. 

[No.  3,871.    Filed  February  28,  1898.] 

Special  Verdict. — Negligence. — Theory. —  Burden  of  Proof. —  The 
burden  is  upon  the  plaintiff,  in  an  action  for  damages  for  personal 
injuries  based  upon  defendant's  negligence,  to  show  in  the  special 
▼erdict  a  right  to  recover  on  some  consistent  theory,  and  every  fact 
necessary  to  make  out  a  case  upon  such  theory  must  appear  in  the 
verdict;  the  silence  of  the  verdict  in  any  material  respect  amounts, 
as  to  such  matter,  to  a  finding  against  plaintiff. 

From  the  Morgan  Circuit  Court.     Affirmed. 

W.  R.  Harrison  and  Willis  Hickam^  for  appellant. 

W.  H.  H.  Miller  and  J.  B,  Elam,  for  appellee. 

Black,  J. — The  appellant  brought  his  action 
against  the  appellee  to  recover  damages  for  a  personal 
injury  suffered  by  the  appellant  while  assisting  as  an 
employe  of  the  appellee  in  the  operation  of  a  machine 
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for  dressing  stone.  In  the  course  of  the  working  of 
the  machine,  called  a  "planer,"  a  certain  part  thereof, 
called  the  cross-head,  was  occasionally  raised  or  low- 
ered by  means  of  two  belts.  The  belts  passed  over  a 
large  wooden  pulley,  which  was  above  the  machine 
and  upon  a  shaft  which  was  run  by  a  steam  engine. 
The  belts  also  passed  around  another  smaller  metallic 
pulley  attached  to  the  planer  by  a  counter-shaft,  being 
a  fixed  or  tight  pulley.  On  either  side  of  this  fixed 
or  tight  pulley,  and  on  said  counter-shaft,  was  a  loose 
pulley  called  an  "idler."  The  belts,  when  not  being 
used  for  raising  or  lowering  the  cross-head,  ran  upon 
the  idlers.  One  was  a  straight  belt,  and  the  other  a 
crossed  belt;  the  former  being  used  for  raising,  the 
latter  for  lowering  the  cross-head.  The  counter-shaft, 
with  its  three  pulleys  side  by  side,  extended  from  east 
to  west.  The  straight  belt,  when  not  in  use  for  rais- 
ing the  cross-head,  ran  upon  the  west  pulley,  or  idler, 
and  the  crossed  belt,  when  not  in  use  for  lowering  the 
cross-head,  ran  upon  the  east  idler.  When  it  was 
desired  to  raise  or  lower  the  cross-head,  to  do  which 
required  about  five  minutes,  the  belt  so  used  for  such 
purpose  was  shifted  from  its  idler  to  the  central  fixed 
or  tight  pulley  by  means  of  a  part  of  the  naachine 
called  a  "shifter."  Said  central  pulley  and  the  idlers 
were  each  twelve  inches  in  diameter. 

There  was  a  special  verdict,  in  the  form  of  interrog- 
atories and  the  answers  thereto,  upon  which  the  court 
rendered  judgment  for  the  appellee.  This  action  of 
the  trial  court  is  presented  for  review. 

The  facts  found,  so  far  as  they  need  be  particularly 
stated  for  the  decision  of  the  case,  were,  in  addition 
to  those  condensed  above,  substantially  as  follows: 
The  planer  had  been  in  use  more  than  six  months 
prior  to  appellant's  injury.  When  kept  in  proper  re- 
pair, the  belts,  pulleys,  and  shifters  performed  their 
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several  functions  perfectly,  and  the  work  of  operating 
the  planer  was  not  dangerous  to  the  employes,  and 
the  belts  and  pulleys  raised  and  lowered  the  cross- 
head  without  assistance  from  the  employes,  and  it  was 
Dot  necessary  to  press  upon  the  belts  in  order  to  make 
them  perform  their  functions.  The  appellant  when 
injured  had  been  assisting  in  the  operation  of  the 
planer  for  some  weeks.  When  he  was  placed  to  work 
on  the  planer  as  a  helper,  the  belts,  pulleys,  and  shift- 
ers were  not  in  such  condition  as  that  they  performed 
their  functions- of  raising  and  lowering  the  cross-head, 
but  it  was  necessary  to  press  upon  the  belts  in  order 
to  assist  them  in  raising  and  lowering  the  cross-head. 
It  was  also  found  that,  while  the  appellant  was  at 
work  upon  the  planer,  the  belts,  pulleys,  and  shifters 
got  in  such  condition  'that  they  would  not  raise  or 
lower  the  cross-head  without  pressure  on  the  belts. 
When  the  machine  got  in  such  condition  that  it  would 
not  raise  or  lower  the  cross-head,  the  appellant  was 
required  by  the  appellee  to  aid  the  same  by  pressing 
upon  said  belts  with  an  iron  rod  in  his  hands,  the 
place  where  he  was  required  to  stand  and  press  upon 
the  belts  with  a  rod  being  eight  or  ten  feet  above  the 
ground,  and  upon  the  top  of  the  cross-head  or  arch, 
on  a  space  eight  or  ten  inches  in  width,  in  front  of 
and  over  said  belts  and  pulleys.  It  was  found  that, 
while  pressing  upon  the  belts,  with  said  rod,  his  body 
was  unsupported  except  as  it  was  sustained  by  the 
pressure  upon  the  belt.  The  place  where  he  was  re- 
quired to  stand  upon  the  planer  and  press  upon  the 
belt  while  it  was  in  motion  was  one  that  was  danger- 
ous and  unsafe  to  his  person,  the  danger  consisting 
of  his  liability  to  fall  or  be  thrown  into  the  belts  and 
pulleys,  while  putting  said  pressure  upon  said  belts. 
He  protested  to  his  foreman,  stated  by  the  jury  to 
be  his   fellow   servant,  and  to  the  superintendent. 
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against  going  upon  the  planer  and  pressing  upon  the 
belts  when  ordered  to  do  so.  He*  complained  about 
the  belts  being  loose.  It  was  found  that  the  appellee, 
by  said  foreman  and  superintendent,  as  late  as  two  or 
three  days  before  appellant  was  injured,  promised 
him  that  the  hoisting  and  lowering  machinery  of  the 
cross-head  should  be  fixed  so  that  it  would  be  unneces- 
sary to  apply  pressure  on  the  belts;  that  it  was  prom- 
ised him  by  an  officer  or  representative  of  the 
appellee  that  the  belts  should  be  tightened;  and 
that  he  was  promised  by  the  appellee  that  it  would 
get  a^man  from  Bedford  to  take  his  place  as  such 
helper  and  would  restore  him  to  his  place  as  a 
stonecutter,  and  away  from  the  planer;  it  being 
found  also  that  he  had  worked  at  the  establishment 
as  a  stonecutter  before  he  was  placed  to  work  on  the 
planer.  The  promise  to  get  a  helper  from  Bedford 
was  renewed  until  the  day  of  the  injury.  The  promise 
to  tighten  the  belt  was  last  made  three  days  before 
the  injury.  After  talking  the  matter  over,  the  of- 
ficers and  representatives  of  the  appellee  decided,  be- 
fore the  injury,  that  they  would  run  the  belt  by  which 
he  was  hurt,  without  tightening  it  or  otherwise  chang- 
ing it.  To  the  following  interrogatory  the  jury  an- 
swered in  the  negative:  **Did  the  plaintiff  know  be- 
fore his  injury,  and  at  that  time,  that  those  repre- 
senting the  defendant  had  decided  to  run  the  belt 
for  an  indefinite  time  without  changing  or  tightening 
it,  on  account  of  certain  disadvantages  in  running  it 
tighter  than  it  was?"  The  appellant's  foreman  and 
the  appellee's  superintendent,  in  appellant's  presence, 
at  what  time  is  not  stated,  went  upon  the  planer,  and 
with  an  iron  rod,  or  piece  of  wood,  applied  pressure  to 
the  belt,  as  appellant  was  required  to  do  when  he  was 

• 

injured.  These  facts,  viz.,  the  promise  soon  to  get  the 
helper  from  Bedford  and  restore  appellant  to  his  place 
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as  cutter,  the  repeated  promises  to  repair  ttie  machin- 
ery for  hoisting  and  lowering  the  cross-head  so  as  to 
do  work  in  raising  and  lowering  without  pressure  on 
the  belts,  and  the  acts  of  his  foreman  and  the  superin- 
tendent influenced  and  caused  him  to  continue  as  such 
helper  until  he  was  injured.  It  was  the  duty  of  one 
Avery,  as  superintendent  of  the  quarry,  to  see  that 
all  machinery  in  the  quarries  .was  kept  in  proper  re- 
pair, and,  when  necessary,  to  determine  what  repairs 
should  be  made  upon  the  machinery  when  in  use,  and 
to  replace  old  or  worn  out  parts  of  the  machinery  by 
repairing  the  same,  or  with  new  machinery  when 
necessary,  and  to  have  the  machinery  repaired,  when 
necessary,  by  a  machinist  kept  for  that  purpose.  The 
appellant  had  no  right  to  order  or  make  repairs  for 
the  machinery. 

While  acting  as  a  helper  to  the  foreman  on  the 
planer,  the  appellant,  on  the  20th  of  February,  1890, 
received  a  serious  injury  to  his  right  hand.  The  in- 
jury was  caused  by  said  hand  being  caught  in  "one  ot 
said  belts''  and  pulleys.  At  the  time  his  said  hand 
was  caught  and  was  injured,  the  appellant  was  press- 
ing "upon  said  belt''  with  an  iron  rod;  that  is,  he  was 
pressing  upon  the  one  of  said  belts  in  which  his  hand 
was  caught.  It  was  found  that  he  was  standing,  at 
the  time  of  receiving  the  injury,  in  the  usual  position 
on  the  top  of  the  planer  and  in  the  discharge  of  his 
duties  as  such  helper.  He  was  acting  at  the  time  as 
helper  to  one  Bruce,  called  his  foreman,  in  the  opera- 
tion of  the  planer.  He  was  applying  the  pressure  to 
the  belt  when  he  was  hurt.  He  had  been  directed  so 
to  apply  the  pressure  to  the  belt  by  the  appellant 
through.its  foreman,  Bruce. 

His  injury  consisted  in  having  his  hand  caught  un- 
der the  belt  upon  the  pulley  and  the  flesh  and  tendons 
torn  from  the  palm  and  fingers  by  the  belt  passing 
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through  the  palm  while  so  caught.  The  injury  was 
caused  by  the  iron  rod  with  which  he  was  pressing 
being  jerked  or  knocked  from  his  hand.  The  rod  was 
knocked  or  jerked  from  his  hand  "by  the  rivets,  lacing, 
or  some  obstruction  upon  the  belt  while  in  motion." 
When  the  rod  was  so  knocked  or  jerked  from  his  hand, 
it  caused  his  hand  to  be  caught  "in  said  belt  and 
pulley,"  and  be  so  injured.  His  hand  was  caught  and 
injured  on  the  west  pulley.  He  was'damaged  by  said 
injury  in  the  sum  of  $2,500.00. 

The  belt  used  in  raising  the  cross-head  sometimes 
slipped,  so  that  it  would  not  raise.it.  When  it 
slipped,  it  was  temporarily  tightened  by  pressing 
against  it  with  a  stick  or  bar  of  iron  held  in  the  hands 
of  an  employe.  At  the  time  of  his  injury  the  ap- 
pellant was  engaged  in  tightening  the  belt  by  press- 
ing upon  it  with  a  bar  of  iron  flat  upon  one  side  and 
round  upon  the  other.  He  was  holding  the  flat  side 
against  the  belt. 

-  The  appellant  was  injured  by  having  his  right  hand 
drawn  in  between  the  belt  and  the  pulley  upon  which 
it  ran.  The  pulley  where  his  hand  was  caught  was 
one  of  the  loose  pulleys,  or  idlers,  upon  which  the 
belts  used  in  raising  and  lowering  the  cross-head  ran 
when  not  being  used  to  raise  or  lower  the  cross-head. 
His  hand  was  caught  between  the  belt  and  pulley  by 
reason  of  his  pressing  the  belt  with  an  iron  bar  and 
by  reason  of  his  touching  the  belt  with  an  iron  bar. 
The  belt  under  which  his  hand  was  caught  was  run- 
ning upon  the  west  pulley. 

Touching  or  pressing  the  belt  with  an  iron  bar  while 
it  was  running  on  a  loose  pulley  would  not  help  in  any 
way  to  raise  or  lower  the  cross-head  of  the  planer.  It 
was  not  the  duty  of  the  appellant  at  the  time  of  his 
injury,  while  standing  on  the  upper  part  of  the  stone- 
planer,  to  do  anything  more  there  than  assist  in  cans- 
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ing  the  machine  to  raise  or  lower  the  cross-head  of  the 
planer.  At  the  time  of  his  injury  the  appellant  could 
see  the  belt  and  pulley,  and  he  understood  the  man- 
ner in  which  they  operated,  and  knew  that  he  would 
be  hurt  if  his  hand  was  drawn  in  between  them. 
There  was  no  defect  in  the  planer,  except  that  the  belt 
was  too  loose  to  raise  and  lower  the  cross-head  with- 
out being  temporarily  tightened. 

The  appellant  did  not  press  the  corner  of  the  belt 
to  make  it  climb  the  tight  pulley.  There  was  no 
necessity  for  him  to  press. against  the  corner  of  the 
belt  to  make  it  climb  the  tight  pulley.  The  shifter, 
when  used  to  shift  the  belt  from  a  loose  pulley  to  a 
tight  one,  would  do  that  work  without  assistance. 
An  instant  before  he  was  hurt  he  was  holding  an  iron 
bar  against  the  belt,  and  about  ten  inches  above  the 
shifter.  Something  on  the  surface  of  the  belt  struck 
or  caught  upon  the  rod  while  he  was  so  holding  it,  and 
his  hand  was  carried,  knocked,  or  drawn  over  and  be- 
yond the  shifter,  inside  the  belt,  and  down  into  the 
pulley,  which  was  below  the  shifter,  and  nearer  to  the 
appellant,  by  reason  of  something  on  the  belt  striking 
the  rod  from  above. 

We  have  set  out  the  findings  of  the  jury  kt  consid- 
erable length,  but  we  do  not  find  it  necessary  to  dis- 
cuss or  decide  the  matters  argued  by  counsel  in  rela- 
tion to  the  question  as  to  the  liability  of  a  master 
when  he  has  promised,  but  has  failed,  to  repair  a  de- 
fect complained  of  by  the  servant,  who  has  continued 
after  such  complaint  to  work  with  the  defective  ap- 
pliance. 

In  the  case  before  us  it  appears  that  there  was  no 
other  defect  in  the  machinery,  except  that  the  belt 
was  too  loose  to  raise  and  lower  the  cross-head  with- 
out being  temporarily  tightened.  This  was  the  defect 
of  which  the  appellant  had  complained  to  the  ap- 
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pellee,  and  it  was  the  one  which  the  appellee  prom- 
ised to  remedy.  The  method  of  applying  the  pressure 
is  stated,  and-  it  is  found  that  the  danger  arose  from 
applying  the  pressure  to  the  belt.  It  is  not  shown 
that  he  was  required  in  his  employment  to  apply  the 
pressure  for  any  purpose  except  to  tighten  the  belt 
for  the  purpose  of  raising  or  lowering  the  cross-head, 
or  that  the  application  of  pressure  for  any  other  pur- 
pose would  aid  in  the  operation  of  the  machine  or  the 
performance  of  his  duty  as  an  employe.  The  cross- 
head  could  be  raised  or  lowered  by  the  aid  of  such 
pressure  only  when  the  proper  belt  was  upon  the 
tight,  or  central  pulley.  When  the  appellant  was  in- 
jured he  was  applying  pressure  on  a  belt  running 
upon  a  loose  pulley,  or  "idler."  He  was  not  doing  so 
to  aid  the  belt  to  climb  the  central  pulley.  There  was 
no  need  of  assisting  the  shifter.  He  could  not  have 
been  applying  pressure  to  assist  in  raising  or  lowering 
the  cross-head.  It  does  not  appear  that  he  was  doing 
so  by  way  of  aiding  in  any  way  in  the  operation  of  the 
machine,  or  for  any  needful  or  useful  purpose.  He 
was  not  injured  by  reason  of  the  looseness  of  the  belt 
as  the  proximate  cause,  but  was  injured  because  the 
iron  bar,  round  on  one  side  but  flat  on  the  side  which 
he  was  holding  against  the  belt,  was  struck  by  some- 
thing on  the  surface  of  the  belt.  It  is  not  found 
whether  or  not  he  or  his  employer  knew  of  the  exist- 
ence of  this  thing  by  which  the  bar  was  so  struck,  or 
that  any  complaint  or  promise  had  been  made  con- 
cerning it,  or  that  it  was  a  defect. 

Manifestly,  the  verdict  proceeds  upon  the  theory 
that  the  employer's  failure  in  the  performance  of  duty 
consisted  in  the  continued  use  of  belts  too  loose  to 
perform  their  intended  work  without  the  aid  of  tem- 
porary pressure,  and  in  requiring  the  servant  to  incur 
danger  which  consisted  in  exposing  himself  by  press- 
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ing  upon  the  belt  on  the  tight  pulley  for  the  purpose 
of  raising  or  lowering  a  part  of  the  machinery.  But 
he  was  not  injured  while  in  the  performance  of  the 
act  shown  to  have  been  a  part  of  his  duty  as  an  em- 
ploye at  the  time  of  the  injury  and  by  reason  of  a 
defect  shown  to  have  been  such  through  the  em- 
ployer's fault,  which  rendered  the  act  dangerous. 

The  burden  was  upon  the  appellant  to  show  in  the 
verdict  a  right  to  recover  upon  some  consieitent  theory. 
It  was  necessary  to  his  recovery  that  every  fact  re- 
quired to  make  out  his  case  should  appear  in  the  ver- 
dict. The  silence  of  the  verdict  in  anv  material  re- 
spect  amounted  as  to  such  matter  to  a  finding  against 
him.  It  is  not  shown  that  he  was  injured  through  a 
cause  for  which  the  appellee  is  shown  to  have  been 
blameable.  The  court  did  not  err  in  giving,  judg- 
ment for  the  appellee  on  the  special « verdict.  Judg- 
ment affirmed. 


Schieber  v.  Traudt  et  al. 

[No.  2,888.    Filed  February  23.  18W.] 

• 

PRIKCIPAI«  AND  Suiurrr. — BiUs  and  Notes. — Extension  of  Time. — Con- 
sideration.— Where  the  payee  of  a  promissory  note  accepts  interest 
thereon  in  advance,  without  the  knowledge  or  consent  of  the  surety, 
and  in  consideration  thereof  the  time  of  payment  is  extended  for  a 
definite  x>eriod,  the  surety  is  released  from  liability,   pp.  S50-S52. 

Bills  and  Notes. — Extension  of  Time. — Acceptance  of  Interest  in 
Advance. — The  acceptance  of  interest  in  advance  on  a  promissory 
note  at  or  after  the  maturity  thereof  is  prima  fade  evidence  of  a 
contract  to  extend  the  time  of  the  note.    pp.  853-356. 

Evidence. — Weight  Of. — The  Appellate  Court  will  not  weigh  the  evi- 
dence for  the  purpose  of  determining  the  preponderance  thereof. 
p.  $66. 

From  the  Posey  Circuit  Court.     Affirmed. 

S.  M.  Leavenworth  and  F.  P.  Leonard^  for  appellant. 

S.  V.  Menzies,  forappellees. 
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Wiley,  J. — Appellant  sued  appellees  upon  a  prom- 
issory note,  of  which  the  following  is  a  copy: 

"$1,000.00.  Mt.  Vernon,  Ind.,  July  24,  1893. 
Thirty  days  after  date,  we  or  either  of  us,  promise  to 
pay  to  the  order  of  J.  W.  Bluflf,  one  thousand  dollars 
and  attorney's  fees  for  collection;  negotiable  and 
payable  at  the  oflBce  of  the  Mt.  Vernon  Banking  Co.; 
Mt.  Vernon,  Ind.,  for  value  received,  without  relief 
from  valuation  or  appraisement  laws  with  eight  per 
cent,  interest  from  maturity.  Philip  Traudt.  C.  P. 
Klein  &  Co.     Security." 

The  principal  on  the  note,  Phillip  Traudt,  was  de- 
faulted and  judgment  rendered  against  him  for  the 
amount  due.  The  ajipellees  Klein  and  Wasem  were 
partners,  and  signed  the  note  in  their  firm  name  and 
capacity.  That  they  were  sureties  on  the  note,  is 
conceded. 

The  complaint  avers,  that  after  the  maturity  of  the 
note  the  original  payee,  Bluflf,  for  a  valuable  consider- 
ation, assigned  it  in  writing  to  appellant,  and  a  copy 
of  the  assignement,  or  rather  of  the  indorsement,  ac- 
companies the  complaint  as  an  exhibit.  On  the  back 
of  the  note  are  the  following  indorsements  of  the  pay- 
ment of  interest:  "Paid  interest  on  within  note, 
$80.00  July  24,  '94.  Paid  interest  on  within  note, 
$80.00  July  24,  '95." 

Appellees  Klein  and  Wasem  answered  in  three  par- 
agraphs. In  each  of  the  paragraphs  of  answer,  ap- 
pellees admit  the  execution  of  the  note,  but  aver  that 
they  executed  it  as  sureties  of  Traudt,  who  was  prin- 
cipal, and  that  said  fact  was  well  known  to  the  origi- 
nal payee,  and  to  appellant  at  the  time  it  was  in- 
dorsed to  him. 

In  the  first  paragraph  of  answer  it  is  charged  that 
on  July  24th  T894,  after  the  maturity  of  said  note,  the 
principal    thereon  paid  to    appellant  $80.00  as    one 
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year's  interest,  when  at  that  time  there  was  only  due 
as  interest  $73.33  for  eleven  months,  and  that  the 
amount  in  excess  thereof,  to  wit,  $0.67,  was  paid  by 
said  Traudt  and  received  by  the  appellant,  as  interest 
in  advance  from  July  24th  1894,  to  August  24th 
1894,  and  that,  as  part  of  said  agreement,  appellant 
extended  the  payment  of  said  note  from  July  24th  to 
August  24th  1894.  The  answer  then  avers  that  such 
payment  of  interest  and  extension  of  time  of  payment 
were  without  the  knowledge  or  consent  of  appellees 
or  either  of  them.  The  second  paragraph  is  like  the 
first,  except  that  its  averments  have  reference  to  the 
payment  of  interest,  etc.,  July  24th  1895. 

The  third  paragraph  is  similar  to  the  first  and  sec- 
ond, except  that  it  is  charged  that  in  consideration  of 
the  payment  of  interest  in  advance  July  24th  1894, 
appellant  agreed  with  said  Traudt  to,  and  did  without* 
the  knowledge  or  consent  of  appellees,  extend  the 
time  of  the  payment  of  said  note  one  year  from  said 
date.  Appellant  replied  in  two  paragraphs:  (1)  Gen- 
eral denial,  and  (2),  that  at  the  time  the  sums  were 
paid  on  said  note,  as  charged  in  the  answer,  apr 
pellant  believed  that  it  drew  interest  from  date,  and 
not  from  maturity,  and  that  said  sums  were  paid  to 
and  accepted  by  him  in  the  honest  belief  that  they 
were  in  settlement  of  interest  that  had  accumulated, 
and  were  not  accepted  by  him  as  payment  of  interest 
in  advance.  Upon  'the  issues  thus  made,  the  cause 
was  tried  by  the  court,  resulting  in  a  finding  and 
judgment  for  appellees  Klein  and  Wasem.  Ap- 
pellant's motion  for  a  new  trial,  which  was. overruled, 
rested  upon  the  statutory  grounds  that  the  decision  of 
the  court  was  not  sustained  by  sufficient  evidence; 
that  the  decision  of  the  court  was  contrary  to  law; 
and  that  the  decision  of  the  court  was  contrary  to  the 
law  and  evidence. 
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It  being  conceded  that  appelleps  Klein  and  Wasem 
were  sureties  on  the  note,  then  the  payment  of  Traudt^ 
and  the  acceptance  by  appellant  of  interest  in  ad- 
vance, and,  in  consideration  thereof  the  time  of  the 
payment  being  extended  for  a  definite  period,  with- 
out the  knowledge  or  consent  of  appellees,  would  in 
law  release  them  from  liability.  The  law  is  well 
settled  upon  this  question.  The  general  rule,  as 
stated  in  the  24  Am,  and  Eng.  Ency.  of  Law,  p.  822, 
is,  that  "Any  agreement  upon  a  consideration  between 
the  creditor  and  the  principal  for  an  extension  of  time 
to  the  principal,  without  the  surety's  consent,  will  re- 
lease the  surety.'^  In  a  very  recent  case  it  was  said 
by  the  supreme  court  of  Washington  that  where  the 
payee  of  a  joint  and  several  note,  with  knftwledgc  of 
the  fact  that  one  of  the  makers  is  a  surety,  after  ma- 
turity of  the  note,  accepts  from  the  principal  payment 
of  interest  to  a  time  in  the  future,  however  short,  such 
an  acceptance  amounts  to  an  extension  of  the  note, 
which  releases  the  surety,  unless  made  with  his  con- 
sent. Bank  of  British  Columbia  v.  Jeffs,  15  Wash.  230, 
46  Pac.  247.  The  agreement  to  extend  must  be  based 
upon  a  sufficient  consideration,  and  it  has  been  held 
repeatedly  that  the  actual  payment  of  interest  in 
advance  for  an  extended  period  is  a  sufficient  consid- 
eration upon  which  to  base  an  agreement  of  exten- 
sion, so  as  to  discharge  the  surety.  It  also  seems  to 
be  the  settled  law  that  the  acceptance  of  interest  in 
advance,  at  or  after  the  maturity  of  the  note,  by  the 
payee,  is  prima  facie  evidence  of  a  contract  to  extend 
the  time  of  the  note,  and  to  forbear  to  sue  thereon. 
Among  many  cases  so  holding,  we  cite  the  following: 
Hollingsworth  v.  Tomlinson,  108  N.  C.  245,  12  S.  E. 
989 ;  Wakefield  Bank  v.  Truesdell,  65  Barb.  (N.  T.) 
602;  Scott  V.  8a fold,  37  Ga.  384.  See,  also,  Brandt  on 
Suretyship,  305. 
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It  will  be  observed  from  the  authorities  cited  that 
the  payment  of  interest  in  advance  by  the  principal 
debtor  to  the  creditor,  after  maturity  of  a  note,  is 
prima  facie  evidence  of  an  extension  of  time,  and  a 
forbearance  to  sue.  Mr.  Brandt  says  the  payment  of 
interest  in  advance  is  not  of  itself  a  contract  to  de- 
lay, but  is  evidence  of  such  contract,  but  he  also  adds 
that  the  contract  for  forbearance  need  not  be  in  ex- 
press terms,  nor  proved  by  direct  evidence.  Brandt 
on  Suretyship,  304,  305.  Our  Supreme  Court  has  gone 
so  far  as  to  hold  that  the  payment  of  interest  in  ad- 
vance by  the  principal  debtor,  for  a  definite  period, 
and  its  indorsement  on  the  note,  constitute  an  im- 
plied agreement  to  give  time,  and  discharge  the 
surety.  In  'Woodbum  v.  Carter,  50  Ind.  376,  the  court, 
by  Downey,  J.,  said:  "The  inference  is  irresistible 
that,  where  a  creditor  receives  a  payment  of  interest 
in  advance  on  his  note  from  the  debtor,  there  is  a  con- 
tract to  extend  the  time  of  payment  during  the  period 
for  which  the  interest  is  paid.^' 

In  Hamilton  v.  Winterrotcdy  43  Ind.  393,  the  court 
said:  "The  payment  of  interest  in  advance  by  a 
debtor  to  the  creditor,  the  latter  receiving  it  as  such, 
implies  an  agreement  for  forbearance  during  the  time 
for  which  such  interest  is  paid,  unless  there  is  some 
agreement  or  understanding  to  the  contrary.  The 
counsel  for  the  appellant  claim  that  there  must  have 
been  an  express  agreement  for  forbearance.  We  do 
not  think  so.  The  law  implies  contracts  in  a  great 
variety  of  cases.  Those  that  are  implied  are  as  bind- 
ing as  those  which  are  expressed  by  the  parties.  A 
very  large  proportion  of  the  contracts  that  are  made 
upon  the  subjects  of  adjudication  are  those  implied 
by  law.  When  a  debtor  pays  to  his  creditor  interest 
in  advance  on  money  which  he  owes  him,  and  the 
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creditor  receives  it  as  such,  in  the  absence  of  any  un- 
derstanding to  the  contrary,  the  implication  is 
irresistible  that  the  debtor  is  to  have  the  use  of  the 
money  during  the  time  for  which  interest  is  paid,  and 
that  the  creditor  shall  forbear  enforcing  collection 
during  the  same  time.  We  think  the  law  clearly  im- 
plies an  agreement  for  forbearance  in  such  cases." 
While  in  some  states  a  different  rule  prevails,  the  one 
announced  above  has  been  adhered  to  in  this  State 
without  deviation,  and  seems  to  us  to  be  well 
grounded  in  sound  principle  and  strong  equity. 
Sureties  are  favorites  of  the  law,  and  are  so  recog- 
nized everywhere;  and  the  rule  that  an  agreement  for 
the  extension  of  time  of  payment  between  the  prin- 
cipal and  payee,  for  a  definite  period,  arid  for  a  suf- 
ficient consideration,  discharges  the  surety,  is  for  the 
protection  of  the  latter.  As  was  said  in  Post  v.  Losey, 
111  Ind.  82:  "The  reason  why  extension  of  time  of 
payment  discharges  the  surety  is  that  he  would  be 
entitled  to  the  creditor's  place  by  substitution,  and  if 
the  creditor,  by  agreement  with  the  principal  debtor, 
without  the  surety's  assent,  disables  himself  from 
suing  when  he  would  be  otherwise  entitled  to  do  so, 
and  thus  deprives  the  surety,  on  paying  the  debt,  from 
immediate  recourse  on  his  principal,  the  contract  is 
varied  to  his  prejudice;  hence  he  is  discharged.  But 
this  principle  on  which  sureties  are  released  4s  not  a 
mere  shadow  without  substance.  It  is  founded  upon 
a  restriction  of  the  rights  of  the  sureties  by  which 
they  are  supposed  to  be  injured.'  " 

With  these  authorities  to  guide  us,  and  keeping  in 
view  the  rule  that  the  acceptance  of  interest  by  the 
payee  from  the  principal  in  advance  implies  an  agree- 
ment to  extend  the  time  of  payment,  and  is  prima 
facie  evidence  of  such  agreement,  we  must  look  to  the 
evidence  to  determine  the  question  in    controversy. 
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The  evidence  is  in  narrative  form,  and  touching  the 
point  under  consideration,  is  very  brief. 

The  record  shows  an  admission  on  the  part  of  the 
appellant  that  Klein  and  Wasem  did  not  know  that 
interest  had  been  paid  in  advance;  that  they  did  not 
know  anything  about  the  payment  of  interest,  and 
that  neither  of  them  ever  gave  consent  that  interest 
might  be  paid  in  advance.  August  Schieber,  Jr.,  son 
of  appellant,  testified  that  he  acted  as  agent  of  his 
father  in  making  the  collection  of  the  payments  of  in- 
terest which  are  indorsed  on  the  note,  and  that 
nothing  was  said  about  paying  the  interest  in  ad- 
vance. 

The  appellant  testified  that  his  son  acted  as  hia 
agent  in  makingthe  collections  of  the  interest  indorsed 
on  the  note;  that  he  never  spoke  to  Traudt  about  it; 
that  his  son  had  no  authority  to  make  any  contract 
for  the  extension  of  time  of  payment ;  and  that,  when 
the  first  payment  of  interest  was  made,  he  did  not 
know  that  any  part  of  it  was  interest  in  advance. 

It  will  be  observed  that  the  appellant  himself  does 
not  say  anything  about  the  second  payment  of  inter- 
est, but  simply  says  that,  when  the  first  payment  was 
made,  he  did  not  know  that  any  part  of  it  was  interest 
in  advance.  Such  second  payment  being  an  implied  con- 
tract to  extend  the  time  of  payment,  there  was  no  evi- 
dence to  rebut  it,  and  the  court  might  well  assume 
that  such  contract  was  made.  Appellant's  son  does 
not  say  there  was  any  contract  to  the  contrary,  but 
merely  says  there  was  nothing  said  between  Traudt 
and  himself  about  paying  the  interest  in  advance. 
The  evidence  on  this  poitait  therefore  resolves  itself  to 
this:  That,  as  to  the  first  payment,  appellant  and  his 
son  simply  say  they  did  not  know  any  interest  was 
paid  in  advance;  and,  as  to  the  second  payment,  ap- 
pellant is  silent.     The  court  had  this  evidence  and  the 


356        APPELLATE  COURT  OF  INDIANA, 

Fulk  V.  The  State. 

witnesses  before  it,  and  from  the  evidence  might  have 
found,  and  in  fact  must  have  found,  in  favor  of  ap- 
pellees, that  there  was  an  agreement  on  the  payment 
of  the  interest  in  advance,  to  extend  the  time  of  pay- 
ment; hence  the  case  is  before  us  for  our  decision  on 
the  weight  of  the  evidence.  The  payment  of  interest 
in  advance  being  prima  facie  evidence  of  an  agreement 
to  extend  the  time  of  payment,  and  its  acceptance  by 
the  creditor  implying  an  agreement  of  forbearance 
during  the  time  for  which  interest  was  paid,  the 
court  below  evidently  came  to  the  conclusion  that  the 
evidence  was  not  suflScient  to  overcome  this  prima 
facie  case,  and  the  implied  contract,  and  hence  found 
for  appellees.  Under  the  rule  in  this  State,  from 
which  courts  of  last  resort  have  never  departed,  we 
cannot  weigh  the  evidence  where  there  is  some  e\'i- 
dence  tending  to  support  the  judgment.  Judgment 
affirmed. 

Fulk  r.  The  State. 

[No.  2,656.     tiled  February  28,  1898.] 

Nuisance. — Immaterial  Averment, — Proof. — Criminal  Law. — ^Where 
an  affidavit  charging  a  publio  nuisance  in  conducting  a  flour  miU 
in  a  populous  portion  of  the  city,  alleged  that  defendant  erected 
and  maintained  a  smoke-stack  of  insufficient  height  to  carry  away 
the  soot  and  smoke,  such  allegation,  although  unnecessary,  and  not 
a  material  averment  of  the  affidavit,  must  be  proved  as  charged. 

From  the  Allen  Circuit  Ck)urt.     Reversed. 

William  P.  Breen  and  John  Morris,  Jr.,  for  ap- 
pellant. 

W,  A.  Ketcham,  Attorney-General,  Merrill  MooreSy 
N.  D.  Doughman  and  Cash  C.  Hadley,  for  State. 

Henley,  J. — The  appellant  in  this  cause  was  prose- 
cuted, tried,  and  convicted  upon  an  affidavit  filed  be- 
fore a  justice  of  the  peace,  charging  him  with  main- 
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taining  a  public  nuisance.  From  the  judgment  ren- 
dered by  the  justice  of  the  peace  an  appeal  was  taken 
to  the  circuit  court  of  Allen  county,  where  a  trial  was 
had  by  jury,  and  a  verdict  of  guilty  returned.  From 
this  judgment  appellant  has  appealed  to  this  coui*t 
and  assigned  as  error,  (1)  that  the  facts  stated  in 
the  affidavit  do  not  constitute  a  public  offense;  (2) 
the  court  erred  in  overruling  appellant's  'motion  for 
a  new  trial.  It  appears  also  from  the  record  that  one 
Mary  L.  Smith  was  with  appellant  jointly  prosecuted, 
tried,  and  convicted  upon  the  affidavit  charging  the 
maintenance  of  a  nuisance,  but  no  judgment  so  far  as 
the  record  shows  was  ever  rendered  against  her  and 
she  has  not  appealed.  The  affidavit  upon  which  ap- 
pellant was  tried  and  convicted  is,  omitting  the 
formal  parts,  as  follows:  "Frederick  Dalman  being 
duly  sworn,  upon  his  oath  says  that  on  the  first  day 
of  December,  A.  D.  1896,  at  the  county  of  Allen  and 
State  of  Indiana,  Mary  L.  Smith  and  John  C.  Fulk  did 
then  and  there,  and  on  divers  other  days,  both  before 
and  since  said  time,  and  up  to  the  date  of  this  prose- 
cution, unlawfully  erect,  continue  and  maintain  in  the 
city  of  Ft.  Wayne  and  State  of  Indiana,  at,  near,  and 
among  the  dwelling  houses  of  the  divers  inhabitants 
of  the  said  city,  a  certain  smoke-stack,  projecting  from 
a  building  used  by  the  said  Mary  L.  Smith  and  John 
S.  Fulk,  as  a  grist,  feed,  and  flour  mill,  such  stack 
being  connected  with  a  furnace  within  said  building 
and  used  for  the  carrying  away  of  smoke  and  soot, 
produced  by  the  burning  of  coal,  wood  and  corncobs 
in  such  furnace,  the  said  Mary  L.  Smith  and  John  C. 
Fulk  maintaining  such  stack  at  an  elevation  not  suf- 
ficient to  carry  away  the  soot  and  smoke  discharged 
from  the  same,  by  reason  whereof  unwholesome 
smokes  and  gases  and  c^reat  quantities  of  soot,  which 
issue  from  such  stack,  then  and  there  are  carried  to  the 
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ground  and  into  the  streets,  to  wit,  yards,  verandas, 
and  residences  of  the  inhabitants  there  residing, 
thereby  rendering  the  air  unwholesome,  uncomfort- 
able and  injurious  to  the  health  and  offensive  to  the 
senses,  while  the  free  use  of  the  property  of  said  in- 
habitants is  thereby  obstructed,  and  the  comfortable 
enjoyment  thereof  prevented,  to  the  great  damage 
and  common  nuisance  of  all  the  inhabitants  of  the 
said  city,  and  State  there  being,  residing  and  passing 
through  and  along  said  street,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Indiana. 
[Signed]  Frederick  Dalman.  Subscribed  and  sworn 
to  before  me  this  10th  day  of  December,  1896.  Henry 
P.  Scherer,  Mayor  and  Ex  oflBcio.     J.  P." 

It  is  argued  by  counsel  for  appellant  that  it  having 
been  alleged  that  the  nuisance  was  the  result  of  the 
insufficient  height  of  the  smoke-stack,  and  this  alle- 
gation constituting  a  part  of  the  description  of  the 
nuisance  of  which  complaint  is  made,  that,  whether 
the  allegation  was  material  or  not,  however,  having 
made  it,  the  State  was  bound  to  prove  it.  The 
establishment  of  a  flouring  mill  in  a  densely  popu- 
lated city  cannot  be  said  to  be  either  per  se  or  prima 
facie  a  nuisance.  In  this  case  the  prosecution  of  the 
business  in  the  most  reasonable  and  careful  way 
•might  result  in  making  it  a  nuisance,  and  the  fact 
that  the  business  was  so  conducted  would  be  no  de- 
fense to  this  action.  The  affidavit  charges  appellant 
with  unlawfully  erecting  and  maintaining  a  smoke- 
stack of  insufficient  height  to  carry  away  the  smoke, 
soot,  etc.,  from  the  flouring  mill;  and  whether  we  re- 
gard the  allegation  as  a  material  factor  of  the  nuis- 
ance itself,  or  as  mere  matter  of  description,  it,  havini^ 
been  alleged,  must  be  proved  as  charged,  and  this  is 
true  even  though  it  was  alleged    unnecessarily   and 
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was  not  a  material  averment  of  the  affidavit.  In 
Dennis  v.  State,  91  Ind.  291,  the  phrase,  "near  the 
residence  of  Joseph  Loehr,  Noble  Warrum  and  Rufus 
Scott,"  was  used  in  the  affidavit  describing  the  nui- 
sance. In  that  case  one  Dennis  was  prosecuted  for 
maintaining  a  public  nuisance  in  the  shape  of  a 
slaughter-house  from  which  noisome  smells,  etc.,  were 
emitted.  The  court  said,  speaking  of  the  phrase 
above  quoted:  "The  phrase  must,  therefore,  be  re- 
garded as  matter  of  description,  and  although  it  was 
alleged  unnecessarily,  and  was  not  a  material  aver- 
ment in  the  affidavit  and  information  yet,  having 
been  alleged,  it  must  be  proved,  under  the  decision  of 
this  court,  precisely  as  charged,  and  a  variance  will 
be  fatal."  And  in  the  case  of  Taylor  v.  State,  130  Ind. 
66,  the  Supreme  Court  says:  "It  has  often  been  held 
in  this  as  well  as  in  other  states,  that  unnecessarv 
matters  of  description  in  an  indictment,  or  informa- 
tion, must  be  proved  as  charged."  The  case  of 
Mergentheim  v.  State,  107  Ind.  567,  cited  by  counsel  f6r 
the  State  is  not  in  point.  That  case  held  that  a 
technical  variance  between  the  indictment  and  the 
proof  adduced  at  the  trial,  as  to  an  unnecessary  aver- 
ment in  the  indictment,  will  not  justify  the  court  in 
reversing  a  case;  and  in  the  case  of  Taylor  v.  State, 
supra,  the  case  of  Mergentheim  v.  State,  supra,  is  cited 
with  approval  upon  this  point.  In  the  case  at  bar 
there  was  no  variance.  There  could  be  none  because 
there  was  no  evidence  introduced  upon  the  subject  by 
the  State.  If  it  was  necessary  for  the  State  to  prove 
the  averment  of  the  affidavit  above  referred  to,  then 
there  was  an  entire  failure  of  proof  upon  that  point. 
Under  the  decisions  we  believe  the  State  was  com- 
pelled in  order  to  obtain  a  conviction  tn  this  case,  so 
to  prove.  The  judgment  is  reversed,  with  instructions 
to  the  lower  court  to  grant  a  new  trial. 
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Helms  et  al.  v.  The  State,  ex  rel.  Cunningham. 

[No.  2,250.    Filed  Nov.  16, 1897.    Rehearing  denied  Feb.  28, 1898.] 

Township  Trustee,— Unauthorized  Contracts. — Liability  of  Tovm- 
ship. — The  failure  of  a  township  trustee  to  observe  the  require- 
ments of  the  law  relative  to  incurring  an  indebtedness  on  the  part 
of  the  township  will  prevent  a  recovery  on  such  contract,  but  an 
action  may  be  maintained  against  the  township  for  the  benefit  con- 
ferred on  it  through  the  performance  of  the  contract,  pp.  36£,  363. 

Practice. — Harmless  Error.— In  an  action  against  a  township  trustee 
and  his  bondsmen  for  money  alleged  to  have  been  borrowed  by 
such  trustee  without  authority  of  law  and  appropriated  to  his  own 
private  use,  no  error  was  committed  in  sustaining  a  demurrer  to  an 
answer  alleging  that  the  money  so  borrowed  was  used  in  the  con- 
struction of  a  schoolhouse,  as  such  allegation  was  provable  imder 
the  general  issue,    pp.  363,  364.  ^ 

From  the  Rash  Cfrcuit  Court.     Affirmed. 

B.  A.  Blacky  J,  B,  Black  and  E.  B.  Pughj  for  ap- 
pellants. 

Smithy  Camhem  &  Smithy  Downing  dk  Hough  and 
Marsh  &  Cooky  for  appellees. 

Robinson,  J. — Appellee  sued  appellants  on  the 
official  bond  of  Albert  Helms  as  trustee  of  Sugar 
Creek  township  in  Hancock  county,  Indiana.  The 
complaint  avers  that  Albert  Helms  was  trustee  of 
Sugar  Creek  township  and  that  appellants  Rice,  Eaton, 
Nichols  and  Nichols,  were  sureties  on  his  official  bond ; 
that  in  November,  1888,  said  Helms  as  such  town- 
ship trustee,  was  engaged  in  erecting  a  schoolhouse 
suitable  and  necessary  for  the  educational  purposes 
of  his  township;  that  in  order  to  complete  said  build- 
ing it  became  necessary  for  him,  as  trustee,  to  borrow 
money  and  incur  debt  on  behalf  of  his  township,  and. 
in  order  to  obtain  the  money  necessary  for  that  pur- 
pose, he,  as  such  trustee,  and  in  the  name  of  and  in 
behalf  of  his  township,  executed  a  promissory  note  for 
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the  sum  of  $1,000.00  to  the  appellee;  that  said  Helms 
received  on  said  note  $1,000.00  in  money;  that  after 
said  loan  was  made,  and  the  said  funds  so  received  by 
said  trustee,  and  for  the  purpose  aforesaid,  the  said 
Helms,  without  the  knowledge  of  appellee,  appropri- 
ated the  same  to  his  own  use;  that  said  sum  of  money 
has  never  been  repaid  appellee,  nor  any  part  thereof; 
that  the  debts  of  the  township  were  at  the  time,  in  the 
figgr^gate,  in  excess  of  the  special  school  fund  on 
hand;  that  the  special  school  fund  of  said  township, 
then  and  before  said  loan  was  made,  in  the  hands  of 
said  trustee,  and  the  funds  received  and  to  be  derived 
from  taxes  assessed  in  said  township  for  the  year 
1888,  in  which  said  debt  was  incurred,  together,  were 
less  in  amount  than  said  loan;  that  said  trustee  did 
not  at  any  time  procure  an  order  from  the  board  of 
commissioners  of  the  county  authorizing  him  to  con- 
tract such  indebtedness  and  that  said  trustee  did  not 
at  any  time  file  a  petition  in  the  auditor^s  office  of  said 
county  setting  forth  the  object  for  which  said  debt 
was  made  or  was  to  be  incurred,  or  the  proximate 
amount  to  be  required,  nor  did  said  trustee  make 
affidavit  to  said  board  that  he  had  caused  notice  to 
be  given  of  the  pendency  of  any  petition  in  that  be- 
half, or  that  any  notice  of  said  petitipn  was  ever  given 
or  posted ;  that  the  relator  loaned  said  money  to  said 
township  in  good  faith  and  without  any  knowledge 
of  the  fact  that  there  were  no  funds  on  hand  or  a 
sufficient  amount  of  funds  arising  from  the  current 
levy  to  pay  said  debt  so  made.  The  bond  of  the  trus- 
tee, and  the  note  w^ere  filed  with  the  complaint  as  ex- 
hibits. On  a  former  appeal  to  the  Supreme  Court  the 
complaint  was  held  sufficient.  State,  ex  rel,,  v.  Helms, 
136  Ind.  122. 

The  appellants  answered  in  four  paragraphs.     The 
first  paragraph  was  a  general  denial,  and  the  fourth 
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a  plea  of  payment.  The  second  paragraph  of  answer 
admits  that  the  trustee,  Helms,  borrowed  the  money 
and  executed  the  note,  and  denies  that  Helms  con- 
verted the  money  to  his  own  use;  but,  it  is  averred 
that  Helms,  as  such  trustee,  used  and  expended  said 
money  in  the  building  and  construction  of  a  school- 
house  for  said  township,  which  said  schoolhouse  was 
necessary  and  proper  for  the  use  and  purpose  of  said 
township.  The  third  paragraph  of  answer  differs 
from  the  second  only  in  that  it  avers  that,  of  the 
money  borrowed,  $500.00  was  expended  for  such 
schoolhouse,  and  that  the  balance  of  said  money  was 
expended  by  the  trustee  in  the  payment  of  the  legiti- 
mate and  proper  indebtedness  of  said  township,  but 
that  the  defendants  were  unable  to  give  an  itemized 
statement  of  said  indebtedness,  or  a  more  definite 
statement  in  regard  thereto.  A  demurrer  to  the  sec- 
ond and  third  paragraphs  of  answer  was  sustained, 
and  this  ruling  is  assigned  as  error. 

On  the  former  appeal  it  was  held  that  the  complaint 
stated  a  cause  of  action  against  the  bondsmen,  for  the 
reason  that  it  appeared  that  the  township  did  not  re- 
ceive the  money  borrowed,  and  that  the  trustee  did 
not  comply  with  the  law  providing  a  method  by  which 
the  debt  might  be  incurred,  and  then  appropriated  to 
his  own  use  the  sum  borrowed.  State,  ex  rc7.,  v.  HelmSy 
supra.  It  is  well  settled  that  no  action  can  be  main- 
tained against  a  township  trustee  upon  a  contract 
made  by  the  trustee  in  violation  of  the  statute  pro- 
viding for  the  contracting  of  indebtedness  by  the 
trustee.  It  is  settled,  also,  that  although  there  ipay 
have  been  a  failure  to  comply  with  the  statute,  there 
may  be  a  recovery  from  the  township  for  the  benefit 
conferred  on  it  through  the  performance  of  the  con- 
tract. A  failure  to  observe  the  requirements  of  the 
statute  prevents  a  recovery  on  the  contract,  but  the 
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right  to  recover  for  the  actual  benefits  received  by  the 
township  still  exists.  See  Union  School  Tp.  v.  First 
NaVl  Bank,  102  Ind.  468;  Bichnell  v.  Widner  School 
Tp.y  TS  Ind.  501;  Roseboom  v.  Jefferson  School  2J)., 
122  Ind.  377;  Boyd  v.  Black  School  Tp,,  123  Ind.  1; 
Clinton  School  Tp.  v.  Lebanon  Nafl  Bank,  18  Ind.  * 
App.  42. 

On  the  former  appeal  the  court  said  that  "as  the 
complaint  charges  the  plain  violation  of  said  sections 
6006  and  6007  by  the  trustee,  in  an  effort  to  incur  the 
debt  against  the  towniShip,  and  that  he  thereby  se- 
cured from  the  relator  $1,000.00  in  money,  in  the 
name  of  the  township,  by  virtue  of,  and  under  color  of 
his  oflSce,  it  thus  charges  acts  which  involve  the  trus- 
tee; and  in  such  case  his  bondsmen,  who  are  his  co- 
appellees  in  this  case,  are  made  liable,  under  section 
2,  supra,  for  the  amount  of  money  so  received  and  con- 
verted. *  *  *  It  is  because  the  township  did  not 
receive  these  funds,  and  because  the  trustee  did  not 
comply  with  the  law  providing  a  method  by  which  »tho 
debt  might  be  incurred,  and  then  appropriated  to  his 
own  use  the  sum  borrowed,  that  suit  can  be  main- 
tained against  his  bondsmen."  State,  ex  rel.,  v.  Helms, 
supra,  p.  130. 

The  allegation  in  the  complaint  that  the  trustee 
converted  the  money  to  his  own  use  is  a  material  fact, 
which  appellee  must  prove  by  a  fair  preponderance  of 
the  evidence.  Appellant  was  entitled,  under  the 
general  issue  pleaded,  to  disprove  this  allegation; 
and,  if  the  trustee  made  some  disposition  of  the  money 
other  than  as  alleged  in  the  complaint,  that  fact  could 
be  shown.  If  in  fact  the  trustee  did  not  convert  the 
money  to  his  own  use,  the  appellee  could  not  recover, 
although  it  might  appear  that  the  trustee  had  made 
some  disposition  of  the  money  other  than  in  the  build- 
ing of  a  schoolhouse.     It  is  true,  the  opinion  on  the 
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former  appeal  says  that  "if  it  had  been  shown  in  the 
complaint  that  the  money  was  received  by  the  trustee, 
and  used  for  the  benefit  of  the  township,  the  plaintiff 
would  have  no  recourse  against  the  bondsmen,  but 
his  remedy  would  have  been  against  the  township  in 
the  name  of  which  the  contract  was  made."  But  the 
appellants  were  not  necessarily  bound  to  show  that 
the  township  is  liable,  in  order  to  defeat  the  cause 
of  action  stated  in  the  complaint.  If  the  money  was 
used  in  building  a  schoolhouse,  that  fact  would  de- 
feat appellee's  right  to  recover,  and  could  have  been 
shown  under  the  general  issue  pleaded.  The  town- 
ship is  not  a  party,  and  to  prove  that  the  money  was 
used  in  building  a  schoolhouse  could  have  no  greater 
effect  than  to  disprove  the  allegation  that  the  trustee 
converted  the  money  to  his  own  use.  The  sustaining 
of  the  demurrer  to  the  second  and  third  paragraphs  of 
answer — they  having  been  pleaded  with  the  general 
denial — was  harmless  error.     Judgment  affirmed. 

Black  and  Henley,  JJ.,  took  n6  part  in  this  de- 
cision. 

Woods,  Executor,  v.  Matlock. 

[No.  2,313.     Filed  Nov.  24.  1897.    Rehearing  denied  Feb.  24.  1898.] 

Decedents*  Estates. — Claims  Against. —Form  Of, — A  claim  against 
a  decedent's  estate  need  not  be  in  the  form  of  a  regular! j  drafted 
complaint,  but  a  succinct  and  definite  statement  showing  prima 
facie  indebtedness  of  the  estate  to  the  claimant,  due,  or  to  become 
due.  and  setting  forth  the  demand  with  sufficient  clearness  to 
apprise  the  defendant  of  the  nature  of  the  claim,  and  to  bar  another 
action  for  the  same  demand,  is  sufficient,  p,  366. 

CoNTRAcrrs. — Promise  to  Make  Provision  by  Will. — A  promise  upon  a 
valuable  consideration  to  make  provision  bv  will  is  a  valid  contract, 
and  an  action  will  lie  for  its  breach,    p.  366. 

Decedents'  Estates.— Promise  of  Decedent  to  Pay  Certain  Sum  of 
Money  at  Time  of  Death. — An  express  promise  to  pay  a  certain  sum 
of  money  at  or  after  the  death  of  promisor,  if  founded  upon  a 
valuable  consideration,  may  be  enforced  after  his  death  against  his 
estate,    pp.  366,  367. 
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Teusts. — May  be  Created  by  Parol. — A  trust  in  personal  property 
maj  be  created  and  established  bj  parol,   p.  367, 

Same. — Transfer  of  Personal  Property  by  Parol. — Personal  property 
may  be,  by  parol,  transferred  by  the  owner  thereof  to  another  in 
trust  for  a  third  person,    p.  367. 

Decedbnts'  Estates. — Claims. — Demand. — No  demand  of  the  admin- 
istrator was  necessary  before  filing  a  claim  against  a  decedent's 
estate  for  moiiey  which  decedent  received  and  promised  to  pay 
claimant  at  or  after  promisor's  deaths    p.  367, 

Appeal  and  Error. — Record. — Instmictions. — Instructions  not  set 
out  in  the  record  cannot  be  considered  on  appeaL    p.  367, 

Same. — Bill  of  Exceptions. — The  bill  of  exceptions  must  be  filed  in 
the  clerk's  office  after  being  signed  by  the  judge,  p.  368. 

Prom  the  Rush  Circuit  Court.     Affirmed. 

W.  A.  Cullen  and  John  D.  Megee,  for  appellant. 

Ben  L.  Smithy  Claude  Cambemj  Donald  L.  Smithy 
Douglas  MorriSy  Samuel  L.  Innis  and  Wallace  O. 
Morgany  for  appellee. 

Black,  J. — ^This  was  a  claim  against  the  estate  of 
Lewis  J.  Offutt,  deceased.  The  appellant's  demurrer 
to  the  second  and  third  paragraphs  seyerally  of  the 
complaint  or  statement  of  claim,  for  want  of  sufficient 
facts,  was  overruled.  In  the  second  paragraph  it  was 
alleged  that  the  decedent  "ig  indebted  to"  the  claim; 
ant  "in  the  sum  of  $2,500.00,  which  sum  decedent  re- 
ceived from  his  mother,  Mary  11.  Offutt,  who  was  the 

grdndmother  of  this  claimant,  on  or  about  the 

day  of  June,  1890,  which  sum  the  decedent  agreed  to 
hold  in  trust  for  this  claimant  until  his  death,  and 
then  he  was  to  cause  the  same  to  be  paid  to  this 
claimant  by  a  proper  provision  in  his  will;  that  said 
decedent  failed  to  make  any  provision  in  his  will  for 
the  payment  of  said  sum  so  held  in  trust  for  this 
claimant,  and  said  claimant  has  never  received  any 
part  of  said  trust  fund,  and  there  is  now  due  him.  on 
account  thereof,  the  sum  of  $2,500.00.'^  In  the  third 
paragraph  it  was  alleged  that  "said  decedent  is  in- 
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debted  to"  the  claimant  "in  the  sum  of  f2,500.00, 
which  sum  decedent  received  from  his  mother,  Mary 
H.  Oflfutt  (who  was  the  grandmother  of  this  claimant), 
on  or  about  the  15th  day  of  June,  1890,  which  sum 
the  decedent  agreed  to  hold  in  trust  for  this  claimant 
until  the  death  of  decedent,  at  which  time  the  same 
was  to  be  paid  to  this  claimant;  that  said  Lewis  J. 
Oflfutt  died  on  the  13th  day  of  April,  1895,  without 
paying  said  sum  to  claimant,  or  any  part  thereof,  and 
the  same  is  due  and  unpaid;  and  he  demands  judg- 
ment for  the  same,  with  interest  from  said  13th  day  of 
April,  1895,  and  all  proper  relief." 

The  statute,  section  2465,  Burns'  R.  S.  1894  (2310, 
Horner's  R.  S.  1897),  provides  for  the  filing  of  "a 
succinct  and  definite  statement"  of  a  claim  against  a 
decedent's  estate.  A  formally  drafted  complaint  is 
not  necessary.  A  succinct  and  definite  statement, 
showing  prima  facie  indebtedness  of  the  estate  to  the 
claimant,  due  or  to  become  due,  and  setting  forth  the 
demand  with  suflBcient  clearness  to  apprise  the  de- 
fendant of  the  nature  of  the  claim,  and  to  bar  another 
suit  for  the  same  demand,  is  sufficient.  Hileman  v. 
Hileman^  85  Ind.  1;  Huston  v.  First  NaVl  Bank^  86 
Ind.  21;  Davis  v.  Huston^  84  Ind.  272;  Lockwood  v. 
Rohhins,  125  Ind.  398;  Miller  v.  Eldridge,  126  Ind. 
461;  Taggart  v.  Tevanny,  1  Ind.  App.  339.  Each  of 
the  paragraphs  under  consideration  seems  to  be  suf- 
ficiently definite  to  serve  as  a  statement  of  a  claim 
against  the  decedent's  estate.  The  contention  of 
counsel  relates  rather  to  the  nature  of  the  claims  than 
to  the  manner  of  stating  them.  A  promise  upon  a 
valuable  consideration  to  make  provision  by  will  is 
a  valid  contract,  and  an  action  will  lie  for  its  breach. 
Caviness  v.  Ru8hton,  101  Ind.  500;  Bell  v.  Hewetty  24 
Ind.  280;  Roehl  v.  Haumcsfier,  114  Ind.  311.  An  ex- 
press promise  to  pay  a  certain  sum  of  money  at  or 
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after  death  of  the  promisor,  if  founded  upon  a  valu- 
able consideration,  mav  be  enforced  after  his  death 
against  his  estate.  Price  v.  Jones,  105  Ind.  643,  55 
Am.  Rep.  230;  Wolfe  v.  Wilsey,  2  Ind.  App.  549; 
Oarrigus  v.  Home,  etc..  Society,  3  Ind.  App.  91;  Cav- 
ineas  v.  Rushton,  supra.  It  is  well  established  that  a 
trust  in  money  may  be  created  and  established  by 
parol.  Mohn  v.  Mohn,  112  Ind.  285;  Talbott  v.  barber, 
11  Ind.  App.  1;  Thomhurg  v.  Buck,  IZ  Ind.  App.  446; 
Hon  V.  Hon,  76  Ind.  135.  Personal  property  may,  by 
parol,  be  transferred  by  the  owner  thereof  to  another 
in  trust  for  a  third  person.  Haxton  v.  McClaren,  132 
Ind.  235. 

We  need  not  go  into  the  question  whether  the  rela- 
tion between  the  testator  and  the  appellee,  for  whose 
benefit  the  testator's  promise  was  made,  was  tech- 
nically that  of  trustee  and  cestui  que  trust,  or  of  debtor 
and  creditor,  under  either  paragraph  of  the  statemenf 
of  claim.  Nothing  remained  to  be  enforced  by  a 
court  except  the  payment  of  the  money  which  was  to 
be  bequeathed  to  the  appellee  or  to  be  paid  him  out 
of  the  estate  of  decedent.  It  is  sought,  not  to  follow  a 
specific  fund,  but  to  enforce  payment  of  a  certain 
amount.  No  demand  was  necessary  before  the  filing 
of  the  claim.  It  was  not  due  until  the  death  of  the 
appellant's  testator.  The  filing  of  a  claim  against  a 
decedent's  estate  is  a  sufficient  demand  upon  the  per- 
sonal representative.     Walker  v.  Heller,  104  Ind.  327. 

The  appellant's  motion  for  a  new  trial  was  over- 
ruled. One  of  the  causes  assigned  was  the  giving  of 
a  certain  instruction  to  the  jury.  The  instruction  is 
copied  in  the  motion  for  a  new  trial,  but  it  does  not 
otherwise  appear  from  the  record  that  it  or  any  other 
instruction  was  given.  We  cannot  regard  it  as  a  part 
of  the  record  merely  because  the  appellant  set  it  out 
in  his  motion. 
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All  other  questions  raised  by  the  motion  for  a  new 
trial  are  dependent  upon  a  bill  of  exceptions,  which, 
as  counsel  of  the  appellee  have  pointed  out  to  us,  is 
not  properly  in  the  record,  for  the  reason  that  it  does 
not  appear  to  have  been  filed  after  it  was  signed  by 
the  judge;  that  is,  it  appears  upon  its  face  to  have 
been  signed  at  a  date  subsequent  to  the  day  on  which 
it  is  shown  by  the  record  to  have  been  filed.  We  are 
prohibited  by  many  decisions  from  considering  any 
question  which  it  is  sought  to  present  tfy  this  bill. 

The  judgment  is  affirmed. 

Henley,  J.,  took  no  part  in  this  decision. 


The  CrrY  of  Frankfort  v,  Colehan. 

[No.  3,870.    Filed  February  24.  189aj 

Nbgugbncb. — Defective  Street.-^  Personal  Injuries. —  Sufficiency  of 
*Coniptaint — Municipal  Corporations.^ A  complaint  alleging  that 
while  plaintiff  was  walking  home  on  a  street  in  general  use  by  the 
pubUc  she  stepped  into  an  excavation  or  hole  in  the  portion  of  such 
street  generally  used  by  pedestrians  and  was  injured  without  her 
fault,  states  a  good  cause  of  action  against  defendant  city,  where  it  i^ 
alleged  that  such  holes  or  excavations  were  dug  more  than  sixty 
days  prior  to  the  injury,  and  that  the  city  had  notice  of  them  at  the 
time  they  were  dug  but  that  plaintiff  had  no  knowledge  of  the 
existence  thereof,    pp.  369,  S70. 

Municipal  Corporations.— 5free^«. —  Where  a  public  highway  is 
brought  within  the  corporate  limits  of  a  city  and  left  open  for  pub- 
lic travel  the  city  is  bound  to  keep  such  highway  in  reasonably 
safe  condition  for  travel,  whether  such  road  was  laid  out  and 
opened  by  the  board  of  county  commissioners  or  had  become  a 
public  highway  by  user.    pp.  370,  371. 

Samb — Streets. — Repairs. — When  a  street  within  the  limits  of  a  city 
is  in  common  use  by  the  people,  it  is  the  duty  of  the  city  to  keep  it 
in  a  reasonably  safe  condition  for  ordinary  travel  whether  it  is  an 
improved  street  or  not.    pp.  371,  372. 

Same. — Streets. — Sidewalks. — A  sidewalk  is  a  part  of  a  street,  and  the 
authority  of  a  city  over  a  street  extends  over  the  sidewalk  as  a 
part  of  the  street    p,  372. 

Evidence. — Weight  Of. — The  verdict  of  a  jury  will  not  be  disturbed 
on  the  ground  of  conflicting  evidence  where  there  is  some  evidence 
to  support  it.   p.  372, 
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Municipal  Corporations.— i>c/ecWtJe  Streeta.^Notice  of  Defect— 
Actual  notice  on  the  part  of  a  city  of  a  defective  street  or  sidewalk 
is  not  necessary  where  the  defect  has  existed  for  such  a  length  of 
time  that  with  reasonable  diligence  it  might  have  been  known. 
p.  573. 

Same.— Dc/ccftl7c  Streeia,— Knowledge  of  Defect.— Contributory  Neg- 
ligence.— The  fact  that  a  person  injured  on  a  defective  sidewalk 
had  knowledge  of  the  defect  will  not  deprive  him  of  his  right  of 
action  for  such  injury,  but  such  knowledge,  together  with  all  other 
facts  bearing  upon  the  question,  is  to  be  considered  by  the  jury  in 
determining  whether  such  person  was  guilty  of  contributory  negli- 
genc&    pp.  S^S,  S7J^. 

Highways. — When  Bjoad  Becomes  Fviblic  Highway  by  Use. — Where 
a  highway  has  been  used  by  the  public  for  more  than  twenty  years 
it  becomes  a  lawfully  existing  highway,  and  the  right  of  the  public 
to  use  it  becomes  fixed,  p.  S74. 

Damages. — Amount  Of. — Discretion  of  Jury.— A.  jury  has  a  wide 
discretion  in  awarding  damages,  and  a  verdict^ will  not  as  a  general 
rule  be  disturbed  on  account  of  excessive  damages,    p.  S76, 

Judges. — Misconduct  of  During  Trial, — Harmless  Error. — A  state- 
ment by  the  court  in  the  trial  of  a  cause,  in  the  presence  of  the 
jury,  referring  to  absent  witnesses,  '*I  do  not  feel  disposed  to  keep 
this  jury  waiting  at  the  expense  of  the  county  to  suit  the  conven- 
ience of  saloon-keepers  and  gentlemen  of  elegant  leisure,"  is  not 
reversible  error,    pp.  S75,  S76.        * 

From  the  Clinton  Circuit  Court.     Affirmed. 

J.  T.  HockmaUj  for  appellant 

0.  E.  Brumbaugh  and  Joseph  Combs,  for  appellee* 

Robinson,  C.  J. — Appellant  appeals  from  a  judg- 
ment recovered  by  appellee  for  injuries  received  be- 
cause of  a  defective  sidewalk,  and  assigns  as  error 
the  overruling  of  the  demurrer  to  the  complaint,  the 
overruling  of  the  motion  for  a  new  trial,  and  the 
motion  in  arrest  of  judgment. 

The  complaint  alleges,  in  substance,  that  on  the 
4th  day  of  July,  1894,  appellee,  in  the  exercise  of  due 
care  and  caution,  was  walking  home  on  a  public  high- 
way and  street  known  as  Fifth  street  in  said  city, 
which  street  was  used  by  the  citizens  thereof  and  the 
Vol,  19—24 
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public  generally  and  had  been  for  more  than  ten  years 
prior  thereto;  that  said  highway  had  negligently  been 
allowed  to  become  and  was  out  of  repair  and  in  a  dan- 
gerous condition  for  pedestrians  to  travel  over,  on 
account  of  a  number  of  dangerous  holes  and  excava- 
tions in  that  part  generally  used  by  pedestrians;  that 
said  holes  were  dug  more  than  sixty  days  prior  to  the 
date  aforesaid,  and  that  the  city  had  notice  of  them 
at  the  time  they  were  dug  but  careles^y  and  negli- 
gently failed  and  neglected  to  repair  said  highway, 
or  to  fill  up  or  remove  said  dangerous  holes  and  exca- 
vations all  of  said  time;  that  appellee  at  said  time  had 
no  knowledge  of  the  existence  of  said  holes,  and  that 
the  night  was  too  dark  for  her  to  see  them;  that  by 
reason  of  the  careles^sness  and  negligence  of  appellant 
in  permitting  said  holes  to  be  and  remain  in  said  high- 
way, and  by  carelessly  and  negligently  failing  to  re- 
pair the  same  for  a  period  of  more  than  sixty  days, 
appellee,  without  any  fault  or  negligence  on  her  ]iart, 
stepped  and  fell  into  one  of  said  holes  and  excava- 
tions, whereby  she  was  greatly  and  permanently  in- 
jured, the  particulars  of  which  are  set  out  in  the  com- 
plaint. We  do  not  think  the  complaint  open  to  the 
objections  urged  against  it.  It  appears  from  the  com- 
plaint, taking  the  pleading  as  a  whole,  that  the  place 
where  appellee  was  injured  was  upon  a  public  street 
of  said  city;  that  the  city  had  notice  of  the  defective 
condition  of  the  street,  that  the  injury  occurred  at  a 
place  within  the  corporate  limits  of  the  city  and  at  a 
place  which  it  was  the  city's  duty  to  keep  in  repair. 

The  first,  second,  and  third  causes  for  a  new  trial 
were  that  the  verdict  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  the  evidence  and  the 
law.  These  are  considered  together  in  appellant's 
brief,  and  will  be  so  considered  here.  It  is  insisted 
by  appellant's  counsel  that  if  any  excavation  existed' 
where  appellee  was  injured,  it  was  on  the  outside  of 
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the  line  of  the  street,  and  was  not  at  a  place  which  the 
city  was  bound  to  keep  in  repair.  The  highway  upon 
which  the  injury  occurred  was  already  in  existence 
when  the  territory  through  which  it  passes  became 
a  part  of  the  city;  and  when  this  territory  was  an- 
nexed the  highway  remained  and  still  remains  as  it 
then  was.  The  city,  by  bringing  the  highway  within 
its  corporate  limits  and  leaving  it  open  for  public 
travel,  became  bound  to  keep  it  in  an  ordinarily  and 
reasonably  safe  condition  for  travel.  The  duty  of  the 
city  to  keep  the  way  in  repair  w^as  the  same,  whether 
the  road  was  laid  out  and  opened  by  the  board  of 
county  commissioners  or  had  become  a  public  high- 
way by  user. 

In  1872  the  board  of  commissioners  of  the  county 
established  a  certain  highway  along  the  line  where 
thej  alleged  injury  occurred.  There  is  a  conflict  in 
the  evidence  as  to  the  location  of  the  exact  boundarv 
lines  of  this  highway,  and  a  conflict  as  to  whether  the 
hole  or  excavation  causing  the  alleged  injury  is  within 
the  limits  of  the  highway  thus  established  by  the 
board.  The  highway  laid  out  by  the  board  was 
described  as  "commencing  at  the  south  end  of  Fifth 
street,  in  Torrence's  addition  to  the  town  of  Frank- 
fort; thence  south,  with  the  variations  of  said  street, 
about  seventy  poles,"  etc.  The  road  was  made  flfty 
feet  wide.  A  question  arose  on  the  trial  whether  this 
road,  as  laid  out,  was  run  with  the  variations  of  the 
town  or  with  the  section  line.  There  was  some  evi- 
dence to  the  effect  that  the  road  established  by  the 
board  was  never  opened  and  used  by  the  public,  but 
that  a  different  way  was  opened  and  used.  And  there 
was  evidence  that  the  holes  or  excavations  were 
within  the  limits  of  the  road  as  established  by  the 
board  of  commissioners  and  that  thev  were  within  the 
limits  of  the  road  as  opened  arid  used  by  the  public, 
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and  there  is  evidence  that  the  city,  through  its  street 
commissioner,  had  expressly  recognized  the  walk 
where  the  injury  occurred  as  a  part  of  the  street  or 
highway.  In  City  of  Lafayette  v.  Larson,  73  Ind.  367, 
it  is  said:  "When  a  street  within  the  limits  of  a  city 
is  in  common  use  by  the  people,  it  is  the  duty  of  the 
city  to  keep  it  in  a  reasonably  safe  condition  for  or- 
dinary travel.  City  of  Indianapolis  v.  Gaston,  58  Ind» 
224.  This  istrue  whether  the  street  be  what  is  tech- 
nically called  an  improved  street  or  not."  See  Towti 
of  Foicler  v.  Linguist,  138  Ind.  566.  .A  sidewalk  is  a 
part  of  a  street,  and  a  city's  authority  over  a  street 
extends  over  the  sidewalk  as  a  part  of  the  street. 
Tabery,  Graf  miller,  109  Ind.  206;  City  ofKokomoY. 
Mahan,  100  Ind.  242;  State  v.  Berdetta,  73  Ind.  185^ 
38  Am.  Rep.  117. 

Counsel  for  appellant  and  for  appellee  have  filed 
very  voluminous  briefs  and  milch  space  is  occupied 
discussing  evidence  which  was  conflicting.  There  is 
evidence  in  the  record  that  the  defects  were  within 
the  limits  of  the  way  as  established  and  laid  out  by 
the  board  of  commissioners,  and  that  the  defects  were 
within  the  limits  of  a  way  used  by  the  public  continu- 
ously for  more  than  twenty  years.  Much  of  the  testi- 
mony of  some  of  the  witnesses  is  very  unsatisfactory  as 
it  comes  to  us,  for  the  reason  that  they  testify  directly 
from  maps,  and  while  the  maps  are  in  the  record, 
there  is  nothing  by  which  we  can  tell,  in  a  great  many 
instances,  what  lines  or  points  were  testified  about. 
We  have  given  the  evidence  a  careful  consideration 
and  there  is  some  evidence  to  support  the  finding.  The 
rule  is  too  well  settled  to  need  the  citation  of  anv 
authorities  that  the  verdict  of  a  jury  will  not  be  dis- 
turbed where  there  is  some  evidence  to  support  it,  no 
matter  what  the  appellate  tribunal  may  think  about 
the  preponderance  of  the  evidence. 
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It  is  claimed  by  counsel  that  it  is  not  shown  that  the 
city  had  notice  of  the  defect.  The  particular  defect  ' 
consisted  of  some  half  dozen  holes  from  six  to  eight 
inches  in  diameter,  and  from  two  or  three  to  ten 
inches  in  depth.  There  is  evidence  tending  to  show 
that  the  street  commissioner  of  the  city  knew  of  the 
holes  in  the  street;  but  whether  there  is  sufficient 
evidence  to  show  that  the  city  had  actual  notice,  there 
is  evidence  that  the  holes  were  dug  in  the  walk  in 
April  and  remained  there  until  July  when  appellee 
was  injured.  A  number  of  witnesses  testified  to  hav- 
ing seen  the  holes  at  dififerent  times  between  the  time 
they  were  dug  and  the  time  of  the  accident.  It  is  a 
well  settled  rule  that  actual  notice,  on  the  part  of 
a  city,  of  a  defective  street  or  sidewalk,  is  not  neces- 
sary if  the  defect  has  existed  for  such  a  time  that 
with  reasonable  diligence  the  defect  might  have  been 
known.  Buscher  v.  City  of  Lafayette,  8  Ind.  App.  590; 
City  of  Evansmlle  v.  Wilier,  86  Ind.  414.  City  of 
Logansport  v.  Justice,  74  Ind.  378,  39  Am.  Rep.  79. 
See  City  of  Columbus  v.  Strassner,  124  Ind.  482. 

It  is  argued  by  counsel  that  if  appellee  had  passed 
along  the  street,  and  there  were  holes  in  the  path  or 
sidewalk,  she  knew  the  holes  were  there,  and  if  with 
this  knowledge  she  went  there  the  night  of  the  injury 
she  assumed  all  risks.  We  do  not  question  the  rule 
that  a  person  going  upon  a  sidewalk  known  by  him 
to  be  dangerous,  must  exercise  care  in  proportion  to 
the  danger  he  might  encounter  by  reason  of  the  defect. 
City  of  Indianapolis  v.  Cook,  99  Ind.  10.  But  in  the 
case  at  bar  there  was  evidence  from  which  the  jury 
may  have  concluded  that  appellee  did  not  know  of 
the  defect  in  the  walk.  And,  if  she  did  have  knowl- 
edge of  the  defect,  that  fact  itself  would  not  deprive 
her  of  her  right  of  action.  In  such  case  the  fact  that 
a  person  has  knowledge  of  the  defect,  with  all  the 
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other  facts  bearing  on  the  question,  is  to  be  consid- 
ered by  the  jury  in  determining  whether  such  person 
was  guilty  of  contributory  negligence.  City  of  Co- 
lumbus V.  Strassner,  supra.  Taking  all  the  evidence 
bearing  upon  appellee's  freedom  from  fault,  we 
cannot  say  that  at  the  time  she  was  injured  she  failed 
to  exercise  such  care  as  a  reasonably  prudent  person 
would  exercise  under  like  circumstances.  See  Town 
of  Fotcler  v.  Linquisty  supra. 

Appellant's  counsel  says  that  the  thirteenth  in- 
struction given  by  the  court  to  the  jury  might  be 
proper  in  certain  cas^s,  but  that  it  was  not  applicable 
to  the  case  on  trial.  This  instruction  is  as  follows:  "A 
way  which  has  been  used  by  the  public  as  a  public  high- 
way continuously  for  twenty  years,  becomes  a  public 
highway,  and  the  width  of  the  highway  is  determined 
by  the  width  of  the  road  as  used  at  the  end  of  twenty 
years.  All  parts  of  the  road  used  by  the  public  at  the 
end  of  that  time  are  part  of  the  public  highway." 
There  was  evidence  to  the  effect  that  the  public  had 
used  the  particular  place  where  the  injury  occurred 
for  more  than  twenty  years,  and  that  it  was  a  part  of 
a  highway  used  by  the  public.  Although  the  place 
was  a  street  in  a  city,  it  was  no  less  a  public 
highway.  Elliott  Roads  and  Streets,  12.  When 
the  city  took  within  its  corporate  limits  a  high- 
way, and  the  public  continued  to  use  the  high- 
way as  it  existed  and  had  been  used  before,  and 
such  use  had  continued  for  more  than  twenty  years, 
a  highway,  in  which  the  public  acquired  the  right  to 
travel,  became  established,  and  it  became  the  duty 
of  the  city  to  keep  it  in  a  reasonably  safe  condition 
for  travel.  Where  a  highway  has  been  used  by  the 
public  for  more  than  twenty  years  it  becomes  a  law- 
fully existing  highway,  and  the  right  of  the  public 
to  use  it  becomes  fixed.     City  of  Ft.  Wayne  v.  CoombSj 
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107  Ind.  75,  57  Am.  Rep.  82.  The  force  and  effect  of 
such  use  as  against  a  city  attempting  to  lay  out  or 
widen  a  street  presents  an  entirely  different  questioa, 
with  which  we  have  nothing  to  do  in  this  case. 

The  jury  returned  a  verdict  for  $1,000,  which  appel- 
lant's counsel  argue  is  excessive.  Appellee  testified 
that  she  was  forty-eight  years  of  age  when  injured 
and  in  good  health;  that  she  did  all  her  own  house- 
work and  worked  for  others  prior  to  her  injury;  that 
since  the  injury  she  has  suffered  pain  all  the  time,  and 
has  never  been  able  to  do  all  her  housework,  and  that 
the  injury  was  gi'owing  worse.  There  was  further 
evidence  that  the  injury  is  of  such  a  character  that 
it  produces  great  pain,  is  not  easily  cured,  and  in  a 
very  large  proportion  of  cases  there  is  no  recovery 
from  it.  A  jury  has  a  very  broad  discretion  in  the 
matter  of  damages,  and  as  a  general  rule  the  verdict 
of  a  jury  will  not  be  disturbed  on  account  of  ex- 
cessive damages,  unless  they  are,  as  said  by 
Chancellor  Kent,  "so  outrageous  as  to  strike  every 
one  with  the  enormity  and  injustice  of  them, 
and  so  as  to  induce  the  court  to  believe  that  the  jury 
must  have  acted  from  prejudice,  partiality  and  cor- 
ruption." Lake  Erie^  etc.,  R,  W.  Co.  v.  Acres,  108  Ind. 
548;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Sportier,  85  Ind. 
165;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409; 
Lauter  v.  Duchuoorth,  post,  63f>;  Ohio,  etc.,  R.  W. 
Co.  V.  Judy,  120  Ind.  397;  Kelleyv.  Kelley,  8  Ind.  App. 
606.  We  cannot  say  that  the  amount  assessed  by  the 
jury  in  this  case  is  excessive. 

Complaint  is  made  of  alleged  misconduct  of  the 
court  during  the  trial.  It  appears  by  a  bill  of  excep- 
tions that  during  the  trial  appellant  called  three  wit- 
nesses, and,  none  of  them  being  in  the  court  room 
when  they  were  called  to  testify,  the  court,  in  the 
hearing  and  presence  of  the  jury  said:  "If  you  will 
furnish  the  names  of  the  absent  witnesses  to  the  clerk, 
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I  will  see  that  they  are  brought  in.  I  do  not  feel 
disposed  to  keep  this  jury  waiting  at  the  expense  of 
the  county  to  suit  the  convenience  of  saloon-keepers 
and  gentlemen  of  elegant  leisure.  I  saw  one  of  these 
witnesses  as  I  came  to  court,  and  he  can  be  obtained 
easily."  Appellant's  counsel  objected  and  excepted 
to  the  remarks  to  which  the  court  replied,  "I  stand  by 
what  I  said,"  to  all  of  which  appellant  excepted.  The 
particular  expression  to  which  appellant's  counsel 
objects  is  the  expression  "saloon-keepers  and  gentle- 
men  of  elegant  leisure."  While  we  cannot  approve 
the  making  of  such  a  statement  by  a  trial  court,  yet 
we  do  not  think  such  conduct  is  reversible  error.  The 
expression  was  not  in  the  nature  of  evidence,  nor  was 
it  a  statement  of  any  fact  which  would  necessarily  dis- 
credit the  testimony  of  a  witness  to  whom  it  might 
be  applied.  We  are  not  prepared  to  say  that  such 
a  remark  would  prejudice  appellant's  case  before  a 
jury  of  average  intelligence.  It  was  not  necessarily 
discrediting  the  witnesses.  We  are  not  able  to  say 
what  the  court  meant  by  "gentlemen  of  elegant  leis- 
ure," and  we  cannot  presume  that  the  jury  understood 
the  words  as  a  reflection  upon  the  truthfulness  of  the 
witnesses.  We  cannot  say  that  the  words  used 
would  tend  to  destroy  the  character  of  the  testimony 
of  the  witnesses  in  the  estimation  of  the  jury.  Such 
a  statement  by  a  court  in  the  presence  and, hearing 
of  a  jury  is  error,  but  we  cannot  say  it  is  reversible 
error. 

Upon  many  of  the  questions  involved  in  this  case, 
the  evidence,  as  we  have  said,  is  not  very  satisfactory, 
but  upon  none  of  the  issues,  to  establish  which  the 
burden  was  upon  appellee,  can  we  say  there  was  a 
failure  of  proof.  There  is  some  evidence  in  the  record 
to  sustain  the  conclusion  reached  by  the  jury,  and  in 
that  view  of  it,  we  cannot  disturb  the  finding.  Judg- 
ment a£9rmed. 
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LOEWENTHAL  ET  AL.  V.  DISTRICT  GrAND  LoDGE 

No.  2,  I.  O.  B.  B. 

[No.  2,387.     Filed  February  24,  1898.] 

MrruAL  Benefit  Association.  —  Dengmafton  of  Beneficiaries. — 
Where  the  by-laws  of  a  mutual  benefit  association  provide  that 
members  upon  admittance  to  membership  who  desire  to  participate 
in  the  endowment  fund  shall  designate  the  beneficiary  and  the 
manner  in  which  such  endowment  shall  be  paid,  in  a  book  to  be 
kept  for  that  purpose  by  the  local  lodge,  or  if  such  member  be 
absent  from  his  lodge,  or  through  extraordinary  causes  be  pre- 
vented from  thus  designating  a  beneficiary  in  said  book,  he  may 
do  so  in  writing  transmitted  to  the  local  lodge,  and  if  no  such 
designation  has  been  made  by  such  member  the  endowment  fund 
at  his  death  shall  be  paid  to  his  wife,  or  if  she  be  not  living,  to  his 
children  pro  rata,  but  if  he  leave  neither  wife  nor  children,  and  has 
made  no  valid  declaration  of  beneficiaries,  then  no  endowment 
shall  be  paid,  the  failure  of  a  member  to  make  such  designation  is 
a  failure  to  comply  with  a  condition  precedent,  and  the  fact  that 
the  local  lodge  did  not  keep  the  book  used  in  recording  the  names 
of  the  beneficiaries  as  provided  in  the  by-laws  was  not  a  sufficient 
excuse  for  failing  to  make  such  designation  of  beneficiaries,  and 
where  a  member  dies  without  making  such  designation  as  pro- 
vided, leaving  neither  wife  nor  children,  the  brothers  and  sisters  of 
deceased  cannot  recover  such  endowment  f  imd  on  an  oral  state- 
ment made  by  deceased  to  the  secretary  of  such  society  that  he 
desired  the  money  to  go  to  them. 

From  the  Vanderburg  Superior  Court.     Affirmed. 

Philip  W.  Frey,  for  appellants. 
Alexander  Oilchristj  Curran  A.  De  Brvler  and  Vic- 
tor Abrahamy  for  appellee. 

Black,  J. — ^The  complaint  of  the  appellants  against 
the  appellee  contained  three  paragraphs,  a  demurrer 
to  each  of  which  for  want  of  sufficient  facts  was  sus- 
tained. Counsel  present  for  our  consideration  the 
question  as  to  the  sufficiency  of  the  third  paragraph, 
in  which  it  was,  in  substance,  alleged  that  the  ap- 
pellee, an  incorporated  mutual  benefit  society  with 
subordinate    lodges    under    its    jurisdiction,    had  a 
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covenant  endowment  fund,  of  which  all  the  members 
of  the  order  might  become  participating  members; 
that  the  appellee  had  among  its  objects  that  of  cre- 
ating a  fund  to  secure,  at  the  death  of  a  participating 
member  of  the  endowment  fund,  to  his  widow,  chil- 
dren, or  other  dependent  member  or  members  of  his 
family,  or  such  charitable  institution  as  he  might 
designate,  an  endowment  of  $1,000.00;  that  the  ap- 
pellee was  the  supreme  controlling  power  of  the  sub- 
ordinate lodges  and  the  endowment  fund,  and  con- 
trolled and  managed  the  financial  and  insurance  part 
of  the  endowment  and  the  order;  that  in  1894  (the 
date  not  being  more  particularly  stated)  one  Adolph 
*  Loewenthal  became  a  member  of  Thisbe  Lodge,  No. 
24, a  local  lodge,  subordinate  to  the  appellee,  at  Evans- 
ville,  Indiana,  and  at  said  time  elected  to  be  entitled 
to  participate  in  said  endowment  fund  under  and  by 
virtue  of  section  3  of  the  endowment  fund  law  of  the 
appellee,  set  out  in  the  complaint  as  follows:  "Sec- 
tion 3.  The  contributing  and  participating  member- 
ship of  this  fund  shall  consist  of  *  *  *  persons 
below  the  age  of  forty-five  years  on  their  admittance 
to  membership  in  lodges  of  this  district,  who,  on  such 
admittance,  elect  to  become  participating  members 
of  this  fund.^'  It  was  further  alleged r  that  said 
Adolph  Loewenthal  became  and  was  entitled  at  his 
death  to  the  payment  to  the  members  of  his  family 
of  the  sum  of  $1,000.00;  that  during  his  lifetime  he 
remained  a  member  of  said  order,  and  performed  all 
the  obligations  of  such  membership  on  his  part  as- 
sumed, and  due  from  him  under  the  constitution  and 
laws  of  the  order;  that  on  the  1st  day  of  Otcober,  1894, 
he,  being  a  member  in  good  standing  of  said  order, 
died,  intestate,  leaving  the  appellants  as  his  only 
heirs  at  law.  Section  10  of  the  endowment  law  of  the 
appellee  was  set  out  as   follows:    "Section  10.    On 
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receipt  of  such  certificate,  the  same  shall  be  carefully 
examined  by  the  endowment  fund  secretary,  and,  if 
found '  correct,  and  the  lodge  is  not  delinquent,  he 
shall  draw  an  order  on  the  treasurer,  which  shall  be 
signed  by  himself  and  the  president,  and  the  treas^ 
urer  shall,  upon  presentation  of  such  order,  at  once 
pay  the  sum  of  $1,000.00  to  the  designated  trustee  or 
trustees  of  the  lodge.  The  said  trustee  or  trustees 
shall  pay  said  sum  to  the  beneficiary  or  beneficiaries 
which  said  deceased  member  prior  to  his  decease  may 
have  designated,  in  accordance  with  this  law,  in  the 
books  of  his  lodge  (as  provided  in  section  13);  and, 
if  no  such  designation  has  been  made,  then,  and  in 
such  event,  he  shall  pay  the  same  to  the  wife  of  the 
deceased,  or,  if  she  is  not  living,  pro  rata  to  his  chil- 
dren surviving  him,  the  lawful  issue  of  his  body  (or 
their  guardian);  but,  if  he  leave  neither  lawful  wife 
nor  children,  and  has  made  no  valid  declaration  of 
beneficiaries,  then  no  endowment  shall  be  paid."  It 
was  alleged  that  the  intestate,  at  the  time  of  his 
death,  left  neither  wife  nor  children,  and  had  made  no 
Talid  declaration  of  beneficiaries.  Section  13  of  the 
endowment  law  is  set  out  as  follows:  "Section  13. 
Every  lodge  of  this  district  shall  keep  a  book,  in 
which  the  names  and  ages  of  all  its  participating 
members  shall  be  stated,  each  on  a  separate  page. 
Each  participating  member  shall  inscribe  in  said  book 
to  which  member  or  members  of  his  family  or  to 
which  charitable  institutions,  as  beneficiaries,  and  in 
what  manner,  his  endowment  money  shall  be  paid,  at 
his  demise,  and  his  declaration  thus  made  shall  be 
witnessed  by  some  officer  of  the  lodge  or  notary 
public,  and  it  shall  be  the  duty  of  his  lodge  to  see  that 
his  desire,  thus  expressed,  be  carried  out.  And  no 
change  shall  be  made  in  a  declaration  or  desire  thus 
inscribed,  unless  the  same  be  in  writing,  entered  in 
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said  book,  a'lid  signed  by  at  least  one  officer  of  the 
lodge.  A  participating  member  absent  from  the 
place  where  his  lodge  is  locate'd,  or  who  through 
extraordinary  causes  may  be  prevented  from  desig- 
nating a  beneficiary  or  beneficiaries  in  said  book^  may 
attain  that  object  by  transmitting  to  his  lodge  a 
declaration  made  by  him  in  writing  before  an  officer 
authorized  to  take  acknowledgments,  whose  signa- 
ture must  be  certified  to  by  a  clerk  of  a  court  of 
record,  under  the  seal  thereof,  or  by  a  United  States 
consul." 

It  was  alleged  that  at  the  time  the  intestate  be- 
came a  member  of  Thisbe  Lodge,  and  at  the  time  of 
his  admission  to  membership  in  the  lodge,  and  at  the 
time  of  his  election  to  become  a  participating  member 
of  the  endowment  fund,  said  lodge  did  not  keep  a  book 
in  the  lodge  room,  with  the  names  and  ages  of  all  its 
participating  members,  each  on  a  separate  page,  and 
did  not  at  that  time  have  in  the  lodge  room  a  desig- 
nated book  such  as  is  required  under  said  section  13; 
that  at  that  time,  though  requesting  the  privilege  of 
carrying  out  the  obligation  on  his  part  to  make  the 
declaration  as  provided  in  said  section  10,  he  was,  on 
account  of  the  failure  of  said  lodge,  prevented  from 
making  his  declaration  as  to  his  beneficiary  or  ben- 
eficiaries under  said  section  10;  that  said  failure  on 
the  part  of  the  lodge  consisted  in  the  negligence  of  its 
officers  and  custodians  in  not  having  present  in  the 
lodge  room  the  declaration  book  provided  for  by  said 
section  10,  and  in  not  having  it  then  and  there  ac- 
cessible to  newly-elected  members  and  to  the  in- 
testate; that  at  the  time  he  elected  to  become  a 
member  entitled  to  the  endowment,  he  asked  to  be 
allowed  to  make  his  designation  as  provided  in  the 
law  of  the  order,  and  was  told  that  the  designation 
book  was  not  then  in  the  lodge  room,  but  was  told 
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by  the  secretary  that  he  would  bring  the  same  to  him 
to  make  said  designation,  which  was  never  done,  and 
said  book  was  at  no  time  presented  to  the  intestate; 
that  at  the  time  he  so  elected  and  asked  and  was  so 
told,  he  was  asked  by  the  secretary  to  whom  he 
wished  to  make  such  designation,  and  the  intestate 
then  replied  to  the  secretary  that  he  wished  his  money 
to  go  to  his  brothers  and  sister;  that  at  that  time  the 
only  brothers  and  sister  of  the  intestate  then  living 
were  the  appellants,  and  they  were  still  his  only 
brothers  and  sister;  that  the  intestate  complied  with 
all  the  duties  and  obligations  resting  upon  him,  ex- 
cept those  compliance  with  which  was  prevented  by 
"the  negligent  refusal  as  above  set  out  of  said  Thisbe 
Lodge"  to  have  in  the  lodge  room  at  the  time  the 
intestate  elected  to  beconie  a  participating  member 
of  the  endowment  fund  said  necessary  designation 
book;  that  by  reason  of  the  premises  the  appellee  be- 
came and  still  was  indebted,  etc.;  wherefore,  etc. 

It  will  be  observed  that  it  is  not  shown  in  the  com- 
plaint that  the  intestate  had  the  qualification  in  re- 
spect to  age  to  become  a  participating  member  of  the 
endowment  fund.  This  mav  have  been  an  inad- 
vertent  omission  of  the  pleader.  Though  it  is  alleged 
that  the  intestate  left  no  wife  or  children,  and  made 
no' valid  declaration  of  beneficiaries,  yet  the  com- 
plaint proceeds,  not  upon  a  claim  that  the  appellants 
are  entitled  to  share  in  the  fund  as  heirs  at  law  of  the 
intestate,  but  upon  the  theory  that  he  made  a  suffi- 
cient designation  of  the  appjellants  as  beneficiaries. 
If  it  can  be  said  that  the  oral  designation  alleged  to 
have  been  made  bv  him  amounted  to  such  an  indica- 
tion  "to  which  member  or  members  of  his  familv"  the 
money  should  be  paid  at  his  demise  that  it  would 
have  been  a  valid  declaration  if  made  in  a  mode  pre- 
scribed by  the  endowment  law  of  the  order, — as  to 
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which  there  need  be  no  decision, — ^yet  (and  this  is  the 
vital  matter,  involving  no  omission  of  the  pleader,  but 
arising  upon  the  averments  of  the  pleading)  there  was 
not  a  declaration  of  beneficiaries  in  any  mode  author- 
ized by  the  law  of  the  order.  That  law  provided  for 
the  keeping  by 'each  lodge  of  a  book  for  the  designa- 
tion of  beneficiaries,  but  did  not  require  that  it  should 
be  kept  at  the  lodge  room,  or  at  any  particular  place. 
There  was  no  refusal,  or  conduct  amounting  to  a  re- 
fusal, to  permit  the  intestate  to  avail  himself  of  hia 
right,  if  of  proper  age,  to  make  a  declaration  of  ben- 
eficiaries. There  does  not  appear  to  have  been  any 
fraud  or  mistake.  There  were  only  two  methods  of 
designating  beneficiaries.  If  not  designated  in  the 
book,  the  participating  member,  absent,  or  prevented 
by  extraordinary  causes  from  designating  in  the  book, 
might  do  so  by  a  declaration  in  writing,  guarded  by 
prescribed  formalities.  The  question  involved  is  not 
one  of  forfeiture,  as  counsel  for  appellant  seems  to  re- 
gard it;  it  is  rather  one  arising  upon  an  affirmative 
showing  of  a  failure  to'  comply  with  a  condition 
precedent.  The  intestate,  if  of  proper  age,  had  the 
right  to  designate  beneficiaries.  Having  neglected 
to  exercise  the  right,  there  was  no  forfeiture  of  any- 
thing, but  there  was  simply  a  failure  to  provide  at  his 
death  for  a  payment  out  of  a  fund  as  he  might  have 
done.     The  judgment  is  affirmed. 
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[No.  2483.    FUed  Sept.  16,  1897.    Rehearing  denied  Feb.  24,  1898.] 

Negligence. — Street  Railways. — Injury  of  Passenger. — Presumption 
of  Negligence. — The  fact  that  a  person  was  injured  while  a  pas- 
senger on  a  street  railway  does  not  raise  the  presumption  of  neg- 
ligence on  the  part  of  the  railway  company,    jp.  S85. 

Same. — Personal  Injuries.— Street  RaUtuays. —  Proximate  Cause. — 
Carrying  a  passenger  on  a  street  car  beyond  his  station  is  not  the 
proximate  cause  of  any  events  occurring  at  another  place  where  he 
attempted  to  alight,  resulting  in  injury  to  such  passenger,    jp.  S86. 

Same. — Personal  Injuries. — Street  Railways. — Special  Verdict — Facts 
found  in  a  special  verdict  in  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  while  attempting  to  alight 
from  a  car,  to  the  effect  that  the  passenger  failed  to  give  notice  in 
time  to  have  the  car  stopped  where  he  desired  to  alight,  and, 
expecting  the  car  to  stop,  in  attempting  to  change  his  position  from 
the  platform  to  the  step  below,  preparatory  to  alighting,  he  was 
thrown  from  the  car  and  injured  by  the  gradual  increase  in  speed, 
do  not  show  negligence  on  the  part  of  the  defendant  railway  com- 
pany,    pp.  S86-S89. 

From  the  Morgan  Circuit  Court.     Affirmed. 

A.  O.  Smithy  C.  A.  Korhly,  Beckett  &  Doan,  Chris- 
tian &  Christian  and  W.  B.  Harrison^  for  appellant 

W.  H.  H.  Miller y  J.  B.  Elam^  Ferdinand  Winter y 
W.  H.  Latta  and  W.  E.  McCordy  for  appellee. 

CoMSTOCK,  J. — This  action  was  commenced  in  the 
superior  court  of  Marion  county,  and  heard  and  de- 
termined in  the  circuit  court  of  Morgan  county  upon 
change  of  venue.  Damages  are  sought  for  personal 
injuries  received  by  a  passenger  on  a  street  car.  The 
complaint,  after  describing  the  defendant  company 
as  a  corporation  operating  an  electric  street  railway 
in  Indianapolis,  and  alleging  that  the  plaintiff,  who 
is  the  appellant  here,  was  a  passenger  on  one  of  its 
cars,  avers  that  plaintiff  desired  to  stop  at  the  cross- 
ing of  Meridian  and  Ray  streets,  in  said  city,  and 
gave  to  the  conductor  the  proper  signal  for  that  pur^ 
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pose,  but  that  the  defendant,  notwithstanding  notice 
of  his  desire  to  stop,  negligently  caused. plaintiff  to  be 
carried  beyond  that  crossing,  and  when  beyond, 
checked  the  speed  of  the  car  as  if  about  to  stop, 
whereupon  the  plaintiff,  believing  that  it  was  about 
to  stop,  and  that  the  car  was  at  the  crossing  where  he 
desired  to  leave  it,  without  negligence  prepared  to 
alight,  and  while  he  was  on  the  platform  the  defend- 
ant suddenly  and  negligently,  and  without  warning 
to  the  plaintiff,  greatly  increased  the  speed  of  said 
car;  that  by  reason  of  the  sudden  increase  of  speed 
of  said  car  the  plaintiff  was  hurled  from  said  platform 
upon  the  ground,  and  received  the  injuries  for  which 
he  sues. 

The  cause  was  put  at  issue  by  a  general  denial.  A 
special  verdict  was  returned,  upon  which  the  trial 
court  rendered  judgment  for  costs  in  favor  of  defend- 
ant (appellee).  There  is  some  controversy  between 
counsel  as  to  whether  the  complaint  as  set  out  in  the 
transcript  is  the  one  upon  which  the  case  was  tried 
(an  amended  complaint  having  been  filed).  We  will 
treat  the  complaint,  the  material  allegations  of  which 
are  above  set  out,  as  properly  in  the  record,  and  the 
one  upon  which  the  trial  was  had.  The  errors  as- 
signed and  discussed  are,  that  the  trial  court  erred 
in  sustaining  appellee's  motion  for  a  judgment  on 
the  special  verdict,  in  overruling  a  like  motion  for 
appellant,  and  in  refusing  to  submit  to  the  jury  cer- 
tain interrogatories  requested  by  the  appellant. 

The  record  consists  of  the  pleadings,  instructions  of 
the  court,  the  special  verdict,  and  motions  made  after 
its  return.  The  appellant  was  entitled  to  judgment  if 
the  facts  found  in  the  special  verdict  show  that  he 
was  injured  by  appellee's  negligence  substantially 
as  alleged  in  the  complaint,  and  that  he  was  himself 
free   from    negligence   proximately    contributing   to 
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such  injury.  Does  the  special  verdict  show  that 
appellant  was  injured  by  the  negligence  of  the  ap- 
pellee?  The  appellant's  counsel  claim  that  the  fact 
that  he  was  injured,  being  a  passenger,  raises  the  pre- 
sumption that  the  appellee  was  negligent;  citing  Am- 
gnsta  K.  R.  Co.  v.  Randall,  79  Ga.  314,  4  S.  E.  674;  Carter 
V.  Kanms  City  Cable  R.  W.  Co,,  42  Fed.  37.  We  think 
such  presumption  does  not  arise  in  this  case.  It  arises 
in  cases  where  there  has  been  an  accident  to  the  train 
or  car  of  such  character  as  would  not  ordinarily 
happen  when  properly  constructed  and  operated. 
There  are  cases. in  which  the  passenger,  from  the 
nature  of  the  accident,  could  have  nothing  to  do  with 
causing  it,  and  perhaps  no  knowledge  of  its  cause. 
It  is  Ihen  incumbent  upon  the  carrier  to  acquit  itself 
of  blame.  In  proportion  as  the  nature  of  the  accident 
fails  to  suggest  in  itself  negligence,  where  the  facts 
show  it  might  as  well  have  happened  by  the  negli- 
gence of  one  party  as  the  other,  where  the  injured 
passenger  is  himself  an  actor,  the  presumption  ceases. 
In  the  answer  to  the  two  sets  of  interrogatories 
submitted  to  the  jury,  some  of  them  covering  sub- 
stantially the  same  ground,  but  differently  worded, 
we  find  some  confusion  and  seeming  contradictions. 
Considering  them  all  together,  with  a  desire  to  ascer- 
tain fairly  the  meaning  of  the  jury,  we  think  these 
findings  show  the  manner  of  the  accident  as  herein- 
after set  out.  The  theory  of  the  complaint  is  that  the 
appellant  was  thrown  from  the  car  by  its  sudden 
movement  when  he  believed  it  was  about  to  stop  for 
him  to  alight  at  the  place  where  he  desired  to  get 
of!.  If  a  passenger  is  carried  beyond  his  stopping 
place,  whether  negligently  or  not,  he  is  not  excused 
from  negligent  conduct  in  attempting  to  alight 
further  on,  nor  does  the  fact  that  he  has  been  carried 
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beyond  his  stopping  place  throw  any  light  on  the 
question  of  the  carrier's  negligence  at  a  subsequent 
time  when  he  is  attempting  to  alight  somewhere  else. 
The  carrying  of  a  passenger  beyond  his  station  is  not 
the  proximate  cause  of  any  of  the  events  occurring 
at  another  place  where  he  attempts  to  alight.  White 
V.  West  End,  etc.,  R.  W.  Co.,  165  Mass.  622,  43  N.  E. 
298;  Sickles  v.  Missouri,  etc.j  B.  W.  Co.  (Tex.  Civ. 
App.),  35  S.  W.  493;  Reid  v.  Evansville,  etc.,  R.  R. 
Co.,  10  Ind.  App.  385.  The  averments  in  the  com- 
plaint as  to  carrying  the  plaintiff  beyond  his  stopping 
place  are^  therefore,  not  significant  upon  the  question 
of  the  approximate  cause,  although  pertinent  as  ex- 
plaining the  position  of  appellant  and  leading  up  to 
the  accident. 

There  remains,  then,  in  the  complaint  the  averment 
constituting  negligence,  that,  while  the  passenger 
was  waiting  on  the  rear  platform  of  the  car  for  it  to 
stop  to  permit  him  to  alight,  its  speed  was  suddenly 
increased,  and  he  was  hurled  to  the  ground.  The 
complaint  does  not  attempt  to  make  a  case  in  which  a 
passenger  had  been  hurt  while  attempting  to  alight 
at  the  usual  place.  A  character  of  case  of  which  the 
published  reports  contain  many  instances. 

The  findings  of  the  special  verdict  show:  That 
appellant  was  a  passenger  on  a  car  going  south  on 
Meridian  street,  intending  to  alight  at  the  intersec- 
tion of  Meridian  and  Ray  streets;  that  Ray  street 
crossed  Meridian  street  at  right  angles;  that  Wilkins 
was  the  next  street  south  of  Ray  street,  crossing 
Meridian  at  right  angles;  that  he  was  riding  in  a  closed 
car,  lighted  by  electricity;  that  it  was  dark;  that 
he  was  not  very  well  acquainted  with  the  locality; 
that  when  the  car  was  on  the  crossing  of  Meridian 
and  Ray  streets  he  signaled  the  conductor  that  he 
desired  to  alight;  the  car  was  running  at  the  rate  of 
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five  miles  an  hour;  that  the  conductor  immediately 
signaled  the  motorman  to  stop  the  car;  the  speed 
of  the  car  was  reduced  to  two  miles  an  hour;  that 
appellant  left  his  seat  in  the  car  as  the  speed  was 
being  reduced,  and  came  out  and  stood  on  the  plat- 
form of  the  car;  that  appellant  knew  the  car  had 
passed  beyond  the  crossing  at  which  he  intended  to 
get  off.  At  the  time  of  the  accident,  and  for  some 
months  prior  thereto,  it  had  been  tlie  rule  and  custom 
of  the  defendant  company  to  stop  its  cars  to  receive 
and  discharge  passengers  only  at  street  crossings, 
and  these  stops  were  made  only  at  the  further  side 
of  the  cross-streets  as  the  car  was  running;  that  this 
rule  and  custom  was  known  to  the  plaintiff.  While 
he  was  standing  on  the  platform,  the  speed  of  the 
car  was  increased,  not  suddenly,  or  in  a  way  to  cause 
a  jerk,  but  producing  a  jar  and  vibration.  The  in- 
stant that  the  speed  was  reduced,  the  appellant  at- 
tempted to  step  from  the  platform  of  the  car  to  the 
step  twelve  inches  below  it,  and  in  the  act  of  so 
doing  was  thrown  from  the  car;  that  his  fall  was 
not  occasioned  by  any  jerk  or  sudden  motion,  but  by 
reason  of  the  jar  or  vibration  caused  by  the  increase 
of  the  speed.  At  the  time  he  fell  he  was  not  attempt- 
ing to  get  off  the  car.  The  further  side  of  Wilkins 
street  crossing  was  210  feet  from  the  place  where  he 
fell.  It  thus  appears  that  known  stopping  places 
were  established,  known  to  the  appellant;  that  the 
accident  happened  between  these  known  stopping 
places  to  a  passenger  who  did  not  intend  to  alight  at 
or  near  the  place  where  he  fell.  What  duty  did  the 
employes  of  the  defendant  company  owe  appellant 
which  they  failed  to  perform?  He  was  standing  on 
the  platform  of  the  car  between  stations,  210  feet 
from  the  nearest  point  at  which  it  would  make  its 
next  stop,  waiting  for  the  car  to  stop.    Up  to  the 
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moment  that  appellant  fell,  he  was  standing  on  the 
platform  of  the  car  which  was  moving  slowly.  But 
the  motorman,  gradually,  without  jerking,  increased 
the  speed  by  turning  on  the  current  of  electricity. 
Why  this  was  done  the  jury  do  not  find.  Uniformity 
in  the  movement  of  street  cars  is  not  the  rule,  and 
cannot  reasonably  be  expected.  It  is  varied  from 
various  causes  as  they  arise.  Some  degree  of  vibra- 
tion is  incident  to  even  moderate  speed.  Simultane- 
ously with  the  increase  of  speed,  appellant  attempted 
to  step  from  the  platform  to  the  step  below,  without 
holding  to  or  leaning  against  anything. 

One  of  the  interrogatories  submitted  reads  as  fol- 
lows: "If  plaintiff  did  or  said  anything  indicating 
an  intention  to  alight  from  the  car  while  on  the  plat- 
form between  Ray  and  Wilkins  streets,  and  before 
the  car  reached  Wilkins  street,  what  was  it?  Answer. 
He  walked  out  expecting  the  car  to  stop.'^  The 
change  of  his  position  was  without  warning.  It 
would  be  requiring  of  the  defendant  too  much  that 
its  employes  should  anticipate  a  movement  unneces- 
sarily made,  without  warning.  When  made,  it  waa 
evidently  too  late  to  arrest  his  fall,  or  prevent  the 
unfortunate  result. 

The  facts  found  show  that  appellant  failed  to  give 
notice  in  time  to  have  the  car  stopped  where  he  de- 
sired to  alight;  that  appellee  attempted  to  stop  the 
car  at  the  Ray  street  crossing;  that  it  was  not  the 
fault  of  appellee  that  appellant  was  carried  beyond 
the  crossing  at  Ray  streets;  that  thereafter,  while 
standing  upon  the  platform  of  the  moving  car,  be- 
tween stations,  in  attempting  to  change  his  position 
from  the  platform  to  the  step  below,  preparatory  to 
alighting,  he  was  thrown  from  the  car  and  injured 
by  the  gradual  increase  in  the  speed  of  the  car.  We 
think  the  facts  do  not  show  negligence  upon  the  part 
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of  the  appellee.  The  conclusion  reached  renders  it 
unnecessary  to  consider  other  questions  discussed. 
Judgment  affirmed. 


Wilson  v.  The  State. 

[No.  2,256.     FUed  April  27,  1897.    Rehearing  denied  Feb.  24,  1898.] 

Intoxioatino  Liquors. —  Permitting  Persons  to  go  in  Saloon  on 
Days  When  Sale  of  Liquor  is  Prohibited. — Nicholson  Law. — In  a 
prosecution  under  section  5323c,  Homer's  R.  S.  1897  (Acts  1895,  p. 
248),  making  it  unlawful  for  the  proprietor  of  a  saloon  to  permit 
any  person  or  persons  other  than  members  of  his  family  to  go  into 
the  room  and  place  where  intoxicating  liquors  are  sold  upon  such 
days  or  hours  when  the  sale  of  such  liquors  is  prohibited  by  law, 
evidence  that  the  bartender  who  was  in  charge  of  the  saloon  during 
the  absence  of  defendant  from  the  city,  entered  the  saloon  on 
Sunday  during  such  absence,  and  against  the  positive  instructions 
of  defendant  not  to  enter  the  saloon  on  days  and  hours  prohibited 
by  law,  is  not  sufficient  to  justify  a  conviction  of  the  proprietor 
for  such  act  of  his  bartender. 

From  the  Marion  Criminal  Court.     Reversed. 

Kealing  dk  Hugg^  for  appellant. 
W.  A.  Ketcham,   Attorney-General,  F.  E.  Matson 
and  Merrill  Moores,  for  State. 

Henley,  J. — This  was  a  prosecution  under  that 
part  of  section  3  of  the  act  generally  known  as  the 
"Nicholson  Law,"  section  5323c,  Horner's  R.  S.  1897 
(Acts  1895,  p.  248),  which  is  as  follows:  "It  is 
hereby  made  unlawful  for  the  proprietor  of  such 
a  place,  and  the  business  herein  contemplated  of 
selling  intoxicating  liquors,  to  permit  any  person 
or  persons  other  than  himself  and  family  to  go  into 
such  room  and  place  where  intoxicating  liquors  are 
so  sold  upon  such  days  and  hours  when  the  sale  of 
such  liquors  is  prohibited  by  law."  Appellant  was 
tried,  convicted  and  fined.  The  suflSciency  of  the 
aflSdavit  charging  the  misdemeanor  is  not  questioned. 
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The  only  error  assigned  here  is  that  the  lower  court 
erred  in  overruling  the  appellant's  motion  for  a  new 
trial,  and  the  only  question  presented  by  the  motion 
for  a  new  trial  and  argued  by  appellant's  counsel,  is 
that  the  evidence  is  not  sufficient  to  authorize  a  con- 
viction. The  evidence  in  the  cause  was  uncontra- 
dicted and  there  is  no  conflict  in  any  part  of  it. 

Eli  Buchanan,  the  first  witness  called,  testified  that 
he  was  a  member  of  the  police  force  of  West  Indian- 
apolis; that  he  knew  the  appellant,  and  that  he  (ap- 
pellant) was  engaged  in  the  saloon  business  at  the 
corner  of  Howard  and  Reisner  streets  in  said  city ; that 
the  witness  was  acquainted  with  James  Bowers,  and 
that  Bowers  was  engaged  as  bartender  at  appellant's 
place  on  the  18th  day  of  August,  1895;  that  the  wit- 
ness on  said  day,  in  company  with  William  Roy,  went 
to  appellant's  saloon,  and  witness  stood  at  the  front 
of  said  saloon  and  said  Roy  went  to  the  rear;  that 
witness  saw  Bowers  coming  into  the  saloon  with 
three  or  four  glasses  in  his  hands,  and  saw  him  draw  . 
some  beer  and  go  back  out  of  the  room ;  that  this  oc- 
curred on  Sunday,  August  18th,  1895;  that  said 
Bowers  was  not  a  member  of  appellant's  family. 
Witness  also  testified  that  he  did  not  see  appellant 
about  the  place  that  day.  The  testimony  of  William 
Roy  for  appellee  was  almost  identical  with  that  of 
the  witness  Buchanan.  The  appellee  then  proved  the 
venue,  and  rested  its  case. 

Appellant's  evidence  in  his  own  behalf  was  that 
on  the  18th  day  of  August,  1895,  he  was  in  Martins- 
ville, Indiana;  that  he  went  to  Martinsville  on  the 
10th  of  July,  1895,  and  remained  there  during  the 
month  of  August;  that  James  Bowers  was  his  bar- 
tender, and  he  had  left  him  in  charge  of  the  saloon 
as  such  bartender  when  he  went  away;  that  he  gave 
Bowers  positive  instructions  to  keep  out  of  the  saloon 
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after  eleven  o'clock  at  night  and  on  Sundays  and  holi- 
days, and  all  prohibited  hours;  that  he  further  told 
him  that  as  to  cleaning  out  the  room  on  Saturday 
nights,  for  him  not  to  do  it  until  Monday  morning, 
and  under  no  circumstances  to  go  into  the  s^oon 
after  eleven  o'clock  at  night  or  on  Sundays,  or  any 
legal  holiday;  and  that,  if  said  Bowers  was  there  on 
Sunday,  August  18th,  1895,  he  was  there  without  ap- 
pellant's consent;  and  that  he  did  not  permit  him  to 
go  into  the  saloon  on  Sundays.  Upon  cross-examina- 
tion he  testified  that  Bowers  had  the  keys  of  the 
saloon,  and  had  charge  of  the  place  as  his  bartender 
in  his  absence,  and  that  said  Bowers  continued  as  his 
bartender  until  October  following. 

James  Bowers,  the  bartender,  whose  presence  in 
the  saloon  building  on  Sunday  constituted  the  offense 
with  which  appellant  is  charged,  testified  that  on  the 
18th  day  of  August,  1895,  the  appellant  was  at 
Martinsville,  and  had  been  away  about  two  weeks 
before  that  time;  that  the  appellant  returned  from 
Martinsville  on  Tuesday  or  Wednesday  following  the 
18th  day  of  August,  and  afterwards  returned  again 
to  Martinsville;  that  while  the  appellant  was  gone, 
witness  had  charge  of  appellant's  saloon  business, 
and  that  the  witness  was  instructed  by  appellant  not 
to  go  into  the  saloon  at  any  time  prohibited  by  law. 

The  language  of  the  statute  is:  "It  is  hereby  made 
unlawful,  etc.,  etc.,  to  permit  any  person  or  persons 
other  than  himself  and  family,  etc."  The  question, 
then,  is,  can  appellant  be  held  responsible  for  the  acts 
of  his  bartender,  the  same  being  done  in  direct  viola- 
tion of  his  orders?  We  do  not  believe  that  an  em- 
ploye or  agent  can  render  his  principal  liable  crim- 
inally on  account  of  the  apt  of  the  agent,  when  the 
act  was  done  without  the  consent  and  in  direct  viola- 
tion of  the  orders  given  the  agent  in  that  regard.     A 
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dififerent  rule  obtains  in  civil  causes,  the  act  of  the 
agent  in  many  instances  being  sufficient  to  subject 
the  principal  to  ah  action  for  damages.  See  City  of 
Hammond  v.  New  York,  etc.,  R.  \V.  Co.,  5  Ind.  App.  526. 

It-cannot  be  said  that  putting  it  within  the  power 
of  another  to  do  an  act  means  a  permission  to  do  such 
act.  In  the  case  of  the  City  of  Chicago  v.  Stearns,  105 
111.  558,  it  was  said:  "It  will  be  observed  that  the 
instruction  contains  the  words  *was  permitted  to  re- 
main out  of  repair.'  Webster,  in  referring  to  the 
words  'permit,'  ^allow,'  and  'suffer,'  says,  'permit  is  the 
most  positive,  denoting  a  decided  assent.'  From  this 
definition  it  is  plain  that  if  the  city  assented  it  did  so 
from  a  knowledge  of  the  condition  of  the  walk, — ^the 
assent  implied  knowledge."  In  the  case  of  Gregory  v. 
United  States,  found  in  17  Blatchf.,  page  325,  the  de- 
fendant was  convicted  of  a  violation  of  a  statute 
which  subjected  him  to  a  penalty  and  forfeiture  of 
property  for  permitting  his  premises  to  be  used  for  the 
purpose  of  ingress  or  egress  to  or  from  an  illicit  dis- 
tillery. Upon  appeal  Justice  Blatchford  held  that 
the- defendant,  to  be  guilty  under  such  a  statute,  must 
have  known  of  the  illegal  use  to  which  his  premises 
were  being  put.  In  speaking  of  the  use  of  the  words 
"suffer"  and  "permit,"  it  was  said  (in  the  same  case, 
page  331):  "Every  definition  of  'suffer'  and  'permit' 
includes  knowledge  of  what  is  to  be  done  under  the 
sufferance  and  permission,  and  intention,  that  what  is 
done  is  what  is  to  be  done."  The  learned  judge  who 
wrote  the  opinion  in  the  case  above  referred  to  also 
held  that  the  word  "knowingly,"  preceding  the  word 
"permit"  added  no  force  to  the  word  "permit"  as  im- 
parting knowledge  to  the  defendant,  as  permission 
implied  both  knowledge  and  assent. 

It  will  be  noticed  that  the  word  "permit,"  only,  is 
used  in  this  section  of  the  statute,  while  in  some  other 
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sections  of  the  same  act  the  words  "allow,  suffer  or 
permit"  are  used  in  defining  the  misdemeanor  therein 
set  out.  Thus,  section  5  of  this  act  (Acts  1895,  p.  250) 
says:  "Any  person  engaged  in  the  sale  of  spirituous, 
vinous  malt  liquors  or  any  intoxicating  liquors  to  be 
drank  as  a  beverage,  who  shall  allow,  suffer  or  permit 
any  person  under  the  age  of  twenty-one  years,  etc." 

When  we  refer  to  the  acknowledged  authority  of 
this  country  as  to  the  meaning  of  the  word  "permit" 
we  find  its  meaning  to  be  "to  grant  leave  or  liberty 
to  by  express  consent;"  "allow  expressly;"  "Give 
leave,  liberty,  or  license,  to;"  "to  allow  to  be  done 
by  consent  or  by  not  prohibiting."  The  word  "per- 
mit'^ is  derived  from  the  Latin  permittere,  which 
means  "to  concede,  to  give  leave,  to  grant." 

It  is  one  of  the  underlying  principles  of  our  crim- 
inal law  that  a  man  shall  not  be  deemed  guilty  of  a 
crime  in  the  absence  of  a  wrongful  intent.  It  is  also 
the  acknowledged  rule  of  both  this  country  and  Eng- 
land that  penal  laws  are  to  be  strictly  construed;  and, 
that  if  the  words  of  a  statute  are  capable  of  two  con- 
structions, one  of  which  would,  while  the  other  would 
cot  make  an  act  criminal,  then  the  one  which  would 
not,  is  to  be  taken  as  the  true  construction. 

Sutherland,  in  his  work  on  Statutory  Construction, 
section  349,  says:  "The  penal  law  is  intended  to 
regulate  the  conduct  of  people  of  all  grades  of  in- 
telligence within  the  scope  of  responsibility.  It  is 
therefore  essential  to  its  justice  and  humanity  that 
it  be  expressed  in  language  which  they  can  easily 
comprehend;  that  it  be  held  obligatory  only  in  the 
sense  in  which  all  can  and  will  understand  it.  And 
this  consideration  presses  with  increasing  weight  ac- 
cording to  the  severity  of  the  penalty.  Hence,  every 
provision  affecting  any  element  of  a  criminal  offense 
involving  life  or  liberty  is  subject  to  the  strictest  in- 
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terpretation;  and  every  provision  intended  for  the 
benefit  of  the  accused,  for  the  same  humane  reason, 
receives  the  most  favorable  construction.  *The  rule 
that  penal  laws  are  to  be  construed  strictly  is  perhaps 
not  much  less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for  the  rights  of 
individuals;  dnd  on  the  plain  principle  that  the  power 
of  punishment  is  vested  in  the  legislature,  not  in 
the  judicial  department.  It  is  the  legislature,  not  the 
court,  which  is  to  define  a  crime  and  ordain  its  punish- 
ment. ♦  ♦  •  The  intention  of  the  legislature  is 
to  be  collected  from  the  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words  there  is  no  room 
for  construction.  The  case  must  be  a  very  strong 
one  indeed  which  would  justify  a  court  in  departing 
from  the  plain  meaning  of  words,  especially  in  a  penal 
act,  in  search  of  an  intention  which  the  words  them- 
selves  did  not  suggest.  To  determine  that  a  case  is 
within  the  intention  of  a  statute  its  language  must  au- 
thorize us  to  say  so.  It  would  be  dangerous,  indeed,  to 
carry  the  principle  that  a  case  which  is  within  the  rea- 
son and  mischief  of  a  statute  is  within  its  provisions  so 
far  as  to  punish  a  crime  not  enumerated  in  the 
statute  because  of  equal  atrocity,  or  of  a  kindred 
character,  with  those  which  are  enumerated.' '' 

And  at  section  350,  the  same  author  says:  "A 
penal  statute  cannot  be  extended  by  implication  or 
construction.  It  cannot  be  made  to  embrace  cases 
not  within  the  letter,  though  within  the  reason  and 
policy  of  the  law.  Although  a  case  may  be  within 
the  mischief  intended  to  be  remedied  by  a  penal  act, 
that  fact  affords  no  sufficient  reason  for  construins:  it 
so  as  to  extend  it  to  cases  not  within  the  correct  and 
ordinary  meaning  of  its  language.  And  as  a  general 
rule  where  a  penalty  is  affixed  by  a  statute  to  an  act 
or  omission,  such  penalty  is  the  only  punishment  or 
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loss  incurred  by  the  guilty  party.  To  constitute  the 
offense  the  act  must  be  both  within  the  letter  and 
spirit  of  the  statute  defining  it.  Penal  statutes  can 
never  be  extended  by  mere  implication  to  either  per- 
sons or  things  not  expressly  brought  within  their 
terms.'^   Also,  see  State  v.  Bruner,  135  Ind.  419. 

If  the  mere  fact  that  a  person  other  than  the  pro- 
prietor or  some  member  of  his  family  is  seen  to  enter 
or  be  within  a  place  where  intoxicants  are  sold  under 
this  act  made  the  person  so  entering  or  being  therein 
guilty  of  a  crime  for  such  entry  and  presence  therein, 
then  the  abuses  complained  of  by  appellee's  counsel 
could  not  exist.  We  are  not  inclined  to  hold  a^^- 
pellant  responsible  for  alleged  defects  in  the  law.  ^  If 
we  permit  this  judgment  to  stand,  we  cannot  see  how 
honest-meaning  dealers  can  be  protected,  nor  do  we 
wish  to  place  generally  in  the  criminal  law  of  this 
State  such  a  principle  as  that  a  man  may  be  held 
guilty  of  a  crime  caused  by  the  act  of  another  when 
that  act  was  done  in  his  absence,  and  against  his  ex- 
press command.  Kowhere  have  we  been  able  to  find 
where  the  courts  compelled  a  man  involuntarily  and 
against  his  will  to  be  guilty  of  a  crime,  against  the 
commission  qf  which  he  protested,  was  not  present 
when  it  was  committed,  and  the  evidence  showed  he 
tried  to  prevent. 

We  are  not  establishing  any  new  doctrine  or  rule  by 
which  offenders  of  the  law  may,  by  the  aid  of  per- 
jured testimony,  escape  a  just  punishment,  but  in  this 
matter,  as  in  all  others,  this  court  is  governed  by  the 
decisions  of  the  Supreme  Court. 

Thus,  in  Laver  v.  Rtate,  24  Ind.  131,  the  court  said: 
**The  evidence  clearly  proved  the  sales  charged  in  the 
several  indictments,  but  that  on  one  occasion,  being 
the  first  time  that  the  boy  was  furnished  liquor  at  the 
defendant's  saloon,  and  the  only  time  that  it  was 
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shown  the  defendant  had  any  knowledge  of  it,  the 
liquor  was  furnished  at  the  request  of  the  boy's 
father,  who  was  present.  The  boy  was  sick  at  the 
time,  and  the  father  made  the  purchase  of  whiskey 
with  pepper  in  it,  for  the  boy.  To  this  both  the  boy 
and  the  barkeeper  of  the  defendant  testified.  The 
latter  testified,  also,  that  the  father  told  him  to  let 
the  boy  have  what  he  wanted ;  but  whether  this  was  a 
general  permission  or  only  related  to  that  one  oc- 
casion, is  not  clear.  Subsequently  the  barkeeper 
sold  ale  to  the  boy  on  as  many  occasions  as  there  ai-e 
indictments,  and  continued  to  do  so  until  the  father 
expressly  forbade  it.  There  was  no  proof  that  the 
defendant  had  any  knowledge  of  these  sales,  or  that 
he  authorized  them ;  but,  on  the  contrary,  it  appeared 
that  he  expressly  instructed  the  barkeeper  not  to 
sell  to  persons  under  age,  and  not  to  sell  in  violation 
of  the  law.  It  is  contended  that  the  evidence  did  not 
support  the  verdict.  *  *  *  *  But  the  cases  must  be 
reversed,  because  there  was  nothing  in  the  evidence 
from  which  the  inference  could  be  drawn  that  the 
defendant  either  did  the  acts  charged  in  the  indict- 
ment, or  that  they  were  done  by  his  authority  or  con- 
sent, express  or  implied,  or  even  with  his  knowledge. 
We  must  not  hold  men  responsible  for  crimes  com- 
mitted by  others,  without  some  proof  that  they  either 
procured,  counseled  or  advised  their  perpetration. 
We  know  full  well,  that  in  this  class  of  cases,  the 
guilty  may  sometimes  escape  for  a  failure  of  this 
proof,  and  that  it  may  sometimes  be  impossible  to 
produce  it  in  cases  where  it  exists.  But  these  con- 
siderations are  also  applicable  to  every  other  class  of 
crimes.  The  guilty  frequently  go  unpunished  for 
lack  of  proof,  but  this  is  better  than  that  the  innocent 
shall  be  punished  as  well  as  the  guilty.  The  law 
upon  this  subject  is  well  settled." 
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And  in  Hanson  v.  State,  43  Ind.  650,  the  court  says: 
"The  section  on  which  the  indictment  is  founded 
makes  it  penal  if  the  defendant,  by  himself  or  his 
agent,  sold  to  the  minor.  But  can  we  presume  that 
the  defendant,  when  he  left  the  bartender  in  charge 
of  the  bar,  made  him  his  agent  to  sell  to  a  minor,  an 
act  which  would  be  in  violation  of  law?  There  is  no 
evidence  that  he  authorized  any  such  sale.  If  that 
fact  can  be  found,  it  must  result  as  an^nference  from 
the  fact  that  the  bartender  was  left  in  charge  of  the 
bar.  We  think  that  no  such  inference  from  that  fact 
alone,  can  arise.  If  it  had  been  shown  that  the  de- 
fendant had  authorized  and  instructed  his  barkeeper 
to  sell  to  the  infant  in  question,  or  to  infants  gen- 
erally, or  if  he  had  been  present  authorizing  or  as- 
senting to  the  sale  to  the  minor,  the  case  would  be 
different.  As  the  evidence  does  not  show  that  the 
bartender  was  the  agent  of  the  defendant  to  make  the 
sale  in  question,  we  think  that,  on  this  point  in  the 
case,  it  was  not  sufficient  to  justify  the  finding  of  the 
court." 

And  in  O^Leary  v.  State,  44  Ind.  91,  the  court  said: 
"The  evidence  shows  that  the  defendant  was  a  saloon 
keeper  in  the  city  of  Indianapolis;  that  he  had  given 
orders  not  to  sell  to  Anderson  any  liquors;  that  the 
liquors  sold  to  him  were  sold  by  a  bartender  of  the 
appellant,  in  the  absence  of  the  latter,  without  his 
knowledge  or  consent,  and  against  his  express  direc- 
tion. On  this  state  of  facts  the  conviction  cannot 
be  sustained." 

Also,  in  Thompson  v.  State,  45  Ind.  495,  the  court 
said:  "On  the  trial,  it  appeared  that  the  defendant, 
Thompson,  was  the  proprietor  of  a  saloon  in  Indian- 
apolis; that  on  or  about  the  25th  day  of  June,  1873,  a 
yoyng  man,  who  was  under  twenty-one  years  of  age, 
together  with   another  young   man,  went   into  the 
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saloon  and  purchased  some  whiskey  of  the  barkeeper. 
The  defendant  was  not  present,  but,  on  the  contrary, 
he  was  out  of  the  city  at  the  time  of  the  sale,  and 
there  was  nothing  in  the  evidence  tending  to  show  that 
he  had  authorized  his  barkeeper  to  sell  to  minors,  or 
in  any  manner  in  violation  of  law.  On  this  evidence, 
the  conviction  cannot  be  sustained,  as  has  been  held 
in  several  cases  in  this  court." 

And  in  Zeller  v.  SiatCy  46  Ind.  304,  the  court  said: 
"This  was  an  indictment  against  the  appellant  for 
selling  intoxicating'  liquor  to  a  minor.  The  only 
question  in  the  case  as  presented  by  counsel  is,  was 
the  evidence  sufficient  to  justify  the  verdict  of  the 
jury?  The  evidence  does  not  clearly  connect  the  de- 
fendant with  the  sale  of  liquor,  by  showing  that  he 
sold  it  to  the  minor,  directed  the  sale,  or  was  present 
assenting  to  it.  *  *  *  The  judgment  is  reversed." 
Also,  see  City  of  Hammond  v.  Hfew  Yorky  etc.,  R.  W.  Co,j 
5  Ind.  App.  526. 

In  this  case  there  was  absolutely  no  evidence  that 
appellant  permitted  Bowers  to  go  into  the  saloon,  or 
knew  he  was  in  the  saloon,  in  prohibited  hours,  or  in 
any  wav  assented  to  it.  On  the  contrarv,  the  uncon- 
tradicted,  unimpeached  evidence  is  to  the  effect  that 
appellant  did  all  he  could  reasonably  be  expected  to 
do  to  prevent  the  violation  of  the  law  at  his  place  of 
business.  We  are  of  the  opinion  that  appellant 
should  not  be  punished  simply  because  the  statute 
upon  which  this  prosecution  is  based  does  not  provide 
a  punishment  for  the  person  who,  not  being  a  pro- 
prietor or  member  of  the  family  of  the  proprietor,  is 
found  in  a  place  where  intoxicants  are  sold  under  the 
statute  during  prohibited  days  and  hours.  Nor  do 
we  believe  that  in  holding  the  evidence  insufficient 
to  justify  a  conviction  we  are  wei^rhing  the  evidence, 
because  we  are  satisfied  that,  under  the  authorities, 
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the  undisputed  facts  in  this  case,  much  stronger  than 
the  facts  relied  upon  in  either  of  the  cases  cited  here- 
in, demanded  an  acquittal  of  the  appellant.  See 
White  V.  State,  136  Ind.  308,  and  Stout  v.  State,  78  Ind. 
492. 

The  sufficiency  of  the  evidence  herein  upon  other 
matters  is  argued  by  counsel  for  appellant,  but, 
having  arrived  at  the  conclusion  above  stated,  it  is 
unnecessary  for  us  to  discuss  any  other  question 
raised.  The  judgment  is  reversed,  with  instruction 
to  the  court  below  to  sustain  the  motion  for  a  new 
trial. 

Dissenting  Opinion. 

COMSTOCK,  C.  J. — ^The  question  in  this  case  is  not 
whether  an  innocent  man  should  be  punished  for  an 
offense  committed  by  another  without  his  knowledge 
and  against  his  instruction,  but  whether  this  court 
will  weigh  the  evidence  passed  upon  by  the  jury.  The 
evidence  below,  as  shown  by  the  record,  is  that  the 
barkeeper  was  seen  upon  the  Sunday  charged  in  the 
indictment  carrying  beer  in  glasses  in  the  saloon;  that 
he  had  been  entrusted  by  the  defendant  with  the  key  to 
the  saloon,  and  had  the  management  thereof  in  the  ab- 
sence of  the  defendant,  who  was  the  employer ; that  the 
offense  was  committed  August  18,  1895;  the  arrest 
made  August  21,  1895,  and  the  barkeeper  retained  in 
his  employ  until  October,  1895.  This  made,  under  the 
statute,  a  prima  facie  case,  upon  which  the  court  or 
jury  were  authorized  to  return  a  verdict  of  guilty.  To 
rebut  this  primor  facie  case,  defendant  testified  that 
he  was  absent  from  the  county  (Marion)  when  the  law 
was  violated;  that  he  did  not  know  of  the  presence 
of  the  barkeeper  in  his  place  of  business;  that  he  had 
ordered  him  to  stay  out  of  the  saloon  on  Sundays. 

The  court  heard  and  saw  the  defendant  and  other 
witnesses  testify;  judged  of  their  credibility  by  their 
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manner  and  their  interest;  could  believe  or  disregard 
the  testimony  of  either  of  them  where  there  was  a 
conflict.  The  court  found  that  the  prima  facie  case 
made  out  by  the  State  was  not  overthrown.  It  may 
have  erred,  but  under  the  law  it  was  its  province  to 
pass  upon  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses.  The  jurisdiction  of  ap- 
pellate courts  is  limited  to  the  correction  of  errors 
of  law.  The  question  here  involved  is  fully  discussed 
by  the  Supreme  Court  in  Deal  v.  State,  140  Ind.  354, 
an  opinion  frequently  cited  in  later  decisions  in  this 
State.  In  that  opinion  McCabe,  C.  J.,  speaking  for 
the  court,  on  page  359,  said:  "Our  jurisdiction  in  the 
consideration  of  questions  on  appeal  is  limited  to 
errors  of  law  only.  That  excludes  from  our  consider- 
ation on  appeal  errors  of  fact." 

In  chancery  cases  the  court  weighs  the  evidence 
and  makes  a  final  disposition  of  the  case  upon  the 
merits.  Gale  v.  Grannis,  9  Ind.  140;  Leach  v.  Leach,  10 
Ind.  271. 

The  correction  of  errors  of  fact  into  which  a  court 
or  jury  may  fall  is  exclusively  with  the  trial  judge. 
When  the  jury  finds  against  the  clear  preponderance 
of  the  evidence,  the  verdict  is  not  sustained  by  suf- 
ficient evidence  within  the  meaning  of  the  sixth  sub- 
division of  section  508,  Burns'  R.  S.  1894,  author- 
izing a  new  trial.  That  constitutes  an  error  of  fact 
and  not  of  law.  It  is  the  bounden  duty  of  the  trial 
judge  to  correct  such  error.  "When  he  overrules  the 
motion  for  a  new  trial,  based  on  that  ground,  he 
thereby  says  to  us  that  with  all  his  superior  means 
of  determining  the  weight  of  the  evidence  after  calmly 
reviewing  it,  he  is  of  the  opinion  that  the  prepon* 
derance  thereof  fullv  sustains  the  verdict  or  findins:. 
In  such  a  case  the  legislature  has  withheld  from  us 
the  power  to  review  his  acts.     And  this  power  is  evi- 
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dently  withheld  for  the  manifest  reason  that  the  jury 
and  trial  court  had  so  much  better  means  and  oppor- 
tunity of  weighing  the  evidence  than  this  court  can 
have.  ♦  ♦  »  When  the  trial  court  makes  d  mis- 
take and  commits  an  error  of  law  against  him,  if  it  be 
materially  prejudicial  or  harmful  to  his  rights,  then 
he  has  not  had  his  one  fair  trial,  and  it  is  the  duty 
of  the  trial  court  to  grant  him  a  new  trial,  and  if  it 
refuses  to  do  so,  this  court  can,  for  the  error  of  law, 
reverse  and  order  a  new  trial.  To  confer  the  power 
on  this  court,  to  review  the  question  of  fact,  would  be 
a  violation  of  that  policy,  by  giving  each  litigant  a 
right  to  two  fair  trials  instead  of  one.  The  good  order 
and  peace  of  society  forbids  the  opening  up  of  contro- 
versies that  have  been  once  tried  and  adjudicated  in  a 
fair  trial."    Deal  v.  State,  supra. 

Believing  that  the  opinion  of  the  majority  of  this 
court  is  clearly,  in  the  face  of  Deal  v.  State,  supra,  and 
many  other  decisions  of  the  Supreme  Court,  that  it,  in 
effect,  announces  the  proposition  that  after  a  prima 
facie  case  has  been  made  by  the  State  against  a  party 
charged  with  the  violation  of  a  criminal  statute  the 
undisputed  testimony  of  the  defendant  to  the  contrary 
relieves  him'from  liability,  and  takes  from  the  court  or 
jury  the  right  to  judge  of  the  credibility  of  the  wit- 
nesses, I  am  constrained  to  dissent  from  said  opinion. 

Robinson,  J.,  concur^  in  the  views  expresseij  by 
Comstock,  C.  J.,  in  the  dissenting  opinion. 

Vol.  19—26 
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The  Citizens'  Street  Railroad  Company  v.  Union 
Trust  Company,  Administrator. 

[No.  2,449.      Filed  February  2,  1898.     Petition  to  reinstate  denied 

February  24. 1898.  ] 

Appeal  and  Error.— DismursoZ  for  Failure  to  File  Brief, — Super- 
sedeas Brief. — Rules  of  Appellate  Court. — The  filing  of  a  superse- 
deas brief  advancing  no  argument,  citing  no  authority,  and  giv- 
ing no  reason  why  the  judgment  of  the  lower  cojLirt  should  be  re- 
versed, will  not  prevent  the  dismissal  of  the  cause  under  rule  nine- 
teen of  the  Appellate  Court  requiring  appellant  to  file  a  brief  within 
sixty  days  from  the  submission  thereof. 

From  the  Putnam  Circuit  Court.     Appeal  dismissed. 

W.  H.  Latta,  Ferdinand  Winter^  W,  H.  H,  Miller^ 
J.  B.  Elanij  T.  T.  Moore  and  O.  C.  Moore,  for  appellant. 
S.  A.  Hays  and  W.  J.  Beckett^  for  appellee.    • 

COMSTOCTC,  J. — Appellee  moves  to  dismiss  the  ap- 
peal in  this  cause,  for  the  reason  that  appellant  has 
not  filed  a  brief  within  sixty  days  after  the  submission 
of  the  cause,  as  required  by  rule  nineteen  of  this  court. 
Upon  this  motion  briefs  have  been  submitted  on  both 
sides.  The  record  shows  that  final  judgment  was 
rendered  December  9,  189G;  that  the  transcript  was 
filed  April  27,  1897;  the  cause  submitted  on  notice, 
and  supersedeas  brief  filed  April  28,  1897.  August 
27,  1897,  appellant  filed  its  general  brief. 

Rule  nineteen  provides  that  the  appellant  shall 
have  sixty  days  time  after  the  submission  of  a  cause 
in  which  to  file  a  brief,  and,  if  a  brief  is  not  filed  within 
the  time  limited,  the  clerk  shall  enter  an  order  dis- 
missing the  appeal,  unless  the  appellee  shall  have 
filed  with  the  clerk  a  written  request  that  the  case  be 
passed  upon  by  the  court.  T&e  written  request  pro- 
vided for  has  not  been  filed,  and  unless  the  super- 
sedeas brief  filed  April  28,  can  be  considered  a  brief 
within  the  requirements  of  this  court,  the  motion 
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must  be  sustained.  Under  a  like  rule  of  the  Supreme 
Court,  that  tribunal  has  held  that,  when  the  appellant 
failed  to  file  any  brief  until  more  than  sixty  days  had 
elapsed  after  the  submission  of  the  cause,  the  appeal 
stood  dismissed,  and  the  failure  of  the  clerk  to  enter 
such  dismissal  could  not  amend,  waive  or  invalidate 
the  rule.  StepJwfts  v.  Stephens,  51  Ind.  542.  The  rule 
has  been  recognized  and  enforced  in  the  following 
cases:  Murray  v.  Williamsony  79  Ind.  287;  Sagasser  v. 
Wynn,  88  Ind.  226;  Shulties  v.  Keiser^  95  Ind.  159; 
Leatherman  v.  Boards  etc.y  148  Ind.  282;  Cline  v. 
Gouldy  17  Ind.  App.  647. 

It  may  be  difficult  td  prescribe  a  definite  rule  as  to 
what  a  brief  should  contain;  yet  the  Supreme  Court 
and  this  court  have  passed  upon  the  sufficiency  of 
papers  filed  as  briefs  to  comply  with  the  rule  under 
consideration.  In  Parker  v.  HastinySy  12  Ind.  654,  the 
Supreme  Court  says:  "In  America,  at  least  in  In- 
diana, a  brief,  in  addition  to  the  statement  in  the  case 
above  mentioned,  should  contain  a  summary  of  the 
points  or  questions  involved,  with  a  citation  of  au- 
thorities, if  authorities  are  relied  on  and  an  argument 
based  upon  both." 

In  Gardner  v.  Stover,  43  Ind.  356,  the  Supreme  Court 
thus  defines  a  brief:  "A  brief,  within  the  meaning  of 
rule  fourteen,  is  some  kind  of  a  statement  of  the  case 
for  the  information  of  the  court.  We  will  not  say 
that  it  should  be  as  full  as  required  by  an  attorney 
to  counsel,  still,  it  should  at  least,  purport  to  furnish 
the  court  some  information;  some  aid  in  deciding  the 
case.  An  attempt  should  be  made  to  show  why  the 
judgment  of  the  court  below  should  be  reversed  or 
affirmed." 

In  Louisville,  etc,  R.  W.  Co.  v.  Widman,  9  Ind.  App. 
190,  the  court  held  that  a  supersedeas  brief  which 
referred  by  the  page  and  line  to  the  record  whenever 
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necessary,  and  which  states,  concisely  at  least  some  of 
the  propositions  relied  upon  for  a  reversal,  and  sup- 
ports the  same  by  argument,  is  suflftcient  to  prevent 
dismissal. 

In  Island  Coal  Co.  v.  Clemmitt^  12  Ind.  App.  206, 
appellee  moved  to  dismiss  the  appeal  for  a  failure  of 
appellant  to  comply  with  the  rule  in  question.  In  the 
supersedeas  brief  the  nature  of  the  action,  the  plead- 
ings, and  rulings  of  the  court  in  connection  there- 
with, the  fact  that  a  jury  trial  was  had  and  the  result 
of  the  same,  the  filing  of  a  motion  for  a  new  trial,  and 
the  causes  therein  assigned,  the  ruling  of  the  court 
upon  the  motion,  the  errors  assigned  in  the  Appellate 
Court,  and  the  further  fact  that  appellant  relied  for  a 
reversal  of  the  judgment  of  the  lower  court,  in  over- 
ruling the  demurrer  to  each  paragraph  of  the  com- 
plaint, and  in  overruling  appellant's  motion  for  a 
new  trial,  upon  the  ground  stated  in  the  said  motion  for 
a  new  trial  and  "contends  that  the  defendant  was  en*- 
titled  to  a  new  trial  upon  each  and  all  the  grounds, 
stated  in  the  motion  for  a  new  trial."  It  further  con- 
tained a  reference  by  lines  and  pages  in  the  transcript. 
Judge  Reinhard,  speaking  for  the  court,  said:  "But 
the  paper  does  not  advance  a  single  argument  nor 
cite  a  single  authority  in  support  thereof.  It  does 
not  require  us  to  decide  a  single  proposition.  ♦  ♦  ♦ 
We  think,  perhaps,  if  the  appellant  had  only  *dis- 
cussed'  a  single  one  of  the  points  relied  upon  for  a 
reversal,  he  would  have  brought  himself  within  the 
rule,  and  would  afterwards  be  permitted  to  discuss 
other  points  not  discussed  in  the  supersedeas  brief, 
if  the  latter  brief  w^ere  filed  before  the  brief  of  appel- 
lee. But  where  there  is  no  discussion  of  any  point 
relied  upon,  there  is  no  brief  under  the  meaning  of  the- 
rule  requiring  one  to  be  filed  within  the  time  named." 

In  the  case  at  bar  the  brief  is  short,  and  we  set  it: 
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out  in  full,  omitting  title  and  prayer  for  supersedeas: 
"This  case  is  appealed  to  this  court  to  obtain  a  definite 
rule  of  law  as  to  the  validity  of  a  settlement  of  ,a 
damage  claim  with  the  widow  and  heirs  of  a  decedent, 
for  any  purpose,  and  to  find  out  how  far,  if  at  all, 
such  a  settlement  is  a  bar  to  an  action  by  an  adminis- 
trator for  the  same  claim.  This  question  is  presented 
by  the  demurrer  to  the  second,  third,  fourth,  and  fifth 
paragraphs  of  the  answer.  Rec.  45  and  46.  This  is 
the  principal  point  at  issue  in  the  case.  Others  will 
be  discussed  in  the  full  briefing  of  the  case,  but  this  is 
the  first  error  of  the  court  of  which  complaint  is  here 
made,  and,  if  this  error  had  not  been  made,  probably  no 
other  question  would  have  arisen." 

Appellant  relies  upon  the  opinion  in  Heckelman  v. 
Ruppy  86  Ind.  286,  under  which  it  claims  the  super- 
sedeas brief  filed  in  this  case  is  suflBcient  to  prevent 
dismissal.  The  opinion  does  not  set  out  the  brief.  It 
states  that  points  upon  which  appellants  relied  for 
the  reversal  of  the  judgment  are  so  clearly  &nd  dis- 
tinctly stated  that  it  would  have  been  the  duty  of  the 
court  to  consider  and  decide  them  even  if  no  addi- 
tional brief  had  been  filed. 

We  think  so  much  cannot  be  fairly  said  of  the  brief 
before  us.  It  advances  no  argument,  cites  no  author- 
ities, gives  no  reason  why  the  judgment  of  the  lower 
court  should  be  reversed.  Under  the  decisions  cited, 
it  does  not  comply  with  the  rule.  The  motion  is  made 
upon  the  first  appearance  of  appellee  in  this  court, — 
and  is  therefore  made  in  time.  The  rule  is  man- 
datory.    The  motion  is  sustained. 
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BUCKLEN  ET  AL.  V.  JOHNSON. 
[No.  2,U1.     Filed  February  25,  1808.] 

Bills  and  Notes. — Breach  of  Condition, —  Waiver, —  Pleading.-^ 
Where  a  complaint  on  a  promissory  note  conditioned  that  payee 
erect  a  factory  of  certain  dimensions,  averred  a  breach  of  condition 
therein,  and  counted  on  a  waiver  thereof  by  payer  based  upon  an 
extension  of  time  of  payment,  a  demurrer  is  properly  overruled  to 
an  answer  to  such  complaint  which  avers  that  the  proposition 
under  which  the  note  was  signed  had  been  withdrawn  and  a  new 
contract  entered  into ;  that  the  payee  of  the  note  had  received  the 
full  amount  of  donation  agreed  upon  and  had  no  further  interest 
in  the  note,  and  that  such  note  was  indorsed  to  plaintiffs  without 
consideration,  all  of  which  facts  were  unknown  to  defendant  at 
the  time  the  promise  relied  upon  in  the  complaint  was  mada  pp, 
406-410. 

Contracts. — Waiver. — A  person  cannot  be  bound  by  a  waiver  of  his 
rights  unless  such  waiver  is  made  distinctly,  and  with  a  full  knowl- 
edge of  the  rights  which  he  intends  to  waive,    pp.  4^0-4£0. 

From  the  Elkhart  Circuit  Court.     Affirmed. 

John  M.  Van  Fleet,  Vernon  W.  Van  Fleet  and 
Chamberlain  &  Turner^  for  appellants. 

Francis  E.  Baker  and  Charles  W.  Miller^  for  ap- 
pellee. 

Wiley,  J. — The  appellants  sued  appellee  upon  the 
following  instrument:  "?500.00.  Elkhart,  Ind.,  May 
20th,  1890.  For  value  received,  I  promise  to  pay  to 
Seneca  D.  Kim  bark  or  order,  the  sum  of  five  hundred 
dollars,  payable  at  the  First  National  Bank,  Elkhart, 
Indiana,  with  8  per  cent,  interest  after  maturity  and 
attorney's  fees,  without  relief  from  valuation  or  ap- 
praisement laws.  This  note  is  given  in  considera- 
tion that  said  payee  will  remove  and  locate  his  entire 
manufacturing  establishment  to  the  vicinity  of 
Beardsley  avenue  and  Myrtle  street.  Said  factory 
to  be  placed  in  brick  buildings,  having  a  floor  room  of 
not  less  than  80,000  square  feet.  This  note  due  and 
payable  as  soon  as  said  buildings  are  erected  and 
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factory  in  operation  therein.  [Signed.]  R.  M.  John- 
son." 

The  complaint  upon  which  the  case  was  finally  tried 
was  in  one  paragraph,  and  averred,  in  substance,  that 
appellee  executed  to  Seneca  D,  Kimbark  the  note  sued 
on,  and  that  said  Kimbark  indorsed  said  note  in  writ- 
ing to  appellants,  September  20th,  1891;  that  said 
Kimbark  complied  with  all  the  conditions  in  said 
note  except  that  the  buildings  in  which  his  said 
factory  was  placed  had  a  floor  room  of  less  than  80,000 
square  feet,  to  wit,  57,000  square  feet,  all  of  which 
was  well  known  to  appellee;  that  on  September  23, 
1891,  appellee  proposed  to  appellants  that  if  they 
would  extend  the  time  of  payment  thirty  days,  he 
would  pay  it  at  the  expiration  of  said  time,  which  prop- 
osition they  accepted,  and  did  so  extend  the  time,  but 
that  at  the  expiration  of  said  time,  he  refused  to>pay  it. 
There  was  an  averment  that  said  note  was  due,  and  a 
copy  of  the  note  and  indorsement  was  filed  as  an 
exhibit.  A  demurrer  to  the  complaint  was  overruled, 
and  the  appellee  answered  in  two  paragraphs. 

The  first  paragraph  avers  that  the  note  sued  on  was 
signed  under  certain  circumtsances,  to  wit,  that  said 
Kimbark  proposed  to  certain  citizens  of  Elkhart,  that 
if  they  would  donate  to  him  six  acres  of  land  near  the 
city  of  Elkhart,  and  $10,000.00  in  money,  he  would 
locate  his  entire  manufacturing  establishment  in  said 
city,  to  be  placed  in  brick  buildings  with  a  fioor  capac- 
ity of  not  less  than  80,000  square  feet;  that  certain  of 
the  citizens  undertook  to  procure  said  donation  by 
subscription,  and  for  such  purpose  caused  notes  to 
be  written  in  blank  to  be  signed  by  such  persons  as 
desired  in  aid  of  such  subscription;  that  the  note  sued 
on  is  one  of  said  notes  and  was  signed  by  appellee, 
and  delivered  to  one  Henry  C.  Dodge  as  a  subscription 
to  aid  in  making  said  donation,  upon  said  proposal. 
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and  not  otherwise;  that  divers  citizens  signed  similar 
notes  as  a  method  of  subscribing  to  said  donation 
under  terms  of  such  •  proposal  by  said  Kimbark, 
which  terms  were  set  forth  in  said  notes  as  a  condi- 
tion precedent  to  the  payment  thereof.  That  after- 
wards, and  prior  to  June  30,  1890,  Kimbark  with- 
drew his  proposal,  and  refused  to  carry  it  out,  and 
abandoned  said  enterprise,  but  appellee  was  ignorant 
thereof  until  after  the  beginning  of  this  action;  that 
on  June  30,  1890,  plaintiffs  and  Kimbark  entered 
into  a  written  contract,  whereby,  for  a  bonus  of 
110,000.00,  Kimbark  agreed  to  establish  his  factory 
at  Elkhart,  which  said  contract,  among  other  things, 
provided  that  the  buildings  he  was  to  erect,  were  to 
be  according  to  the  plans  submitted  by  one  Finn;  that 
the  plans  referred  to  showed  that  the  buildings  to  be 
erected  contained  only  57,000  square  feet  of  floor 
room,  instead  of  80,000,  as  was  originally  agreed;  that 
said  buildings  were  erected  in  substantial  conformity 
to  said  last  contract,  and  occupied  by  Kimbark  as  a 
factory;  that  appellee  was  absent  from  said  city,  and 
had  no  knowledge  of  the  abrogation  of  the  first  con- 
tract, until  after  the  beginning  of  the  action;  that, 
after  making  the  last  contract,  the  plaintiffs  caused 
many  of  the  subscription  notes  to  be  surrendered  to 
the  makers  thereof,  and  obtained  new  notes  pursuant 
to  the  terms  of  the  second  contract,  amounting  in  the 
aggregate  to  $10,500.00;  that  said  last  mentioned  sub- 
scription notes  were  paid  to  plaintiffs,  amounting  to 
$10,350.00,  and  that  they  paid  over  to  Kimbark 
f  10,000.00  donation  called  for  by  said  last  mentioned 
contract,  pursuant  to  the  terms  thereof,  long  before 
the  beginning  of  this  action;  that  afterwards  appel- 
lants obtained  possession  of  appellee's  said  note 
without  his  knowledge  or  consent,  and,  instead  of  sur- 
rendering it  to  him,  they  wrongfully,  and  without 
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any  consideration,  delivered  it  to  said  Kimbark,  who 
wrongfully  indorsed  his  name  on  the  back  of  it  with- 
iuit  any  consideration,  and  without  the  knowledge  or 
consent  of  appellee,  and  redelivered  it  to  appellants, 
which  is  the  execution  and  indorsement  of  the  note 
alleged  in  the  complaint;  that  said  note  was  delivered 
to  said  Dodge  to  be  by  him  delivered  as  a  subscription 
upon  said  first  mentioned  agreement,  and  for  no  other 
purpose  whatever. 

It  is  further  averred  that  appellee  never  did  make 
and  authorize  the  delivery  of  said  note  to  be  used 
as  a  subscription  or  donation  to  the  last  mentioned 
agreement;  that  appellee  believed  that  said  note  had 
been  delivered  to  said  Kimbark  upon  and  under  the 
terms  of  said  first  agreement,  and  upon  the  conditions 
precedent  stated  in  the  note,  etc.  This  paragraph  of  an- 
swer is  verified,  and  a  demurrer  to  it  was  overruled, 
and  appellants  excepted.  The  second  paragraph  of 
answer  was  a  general  denial,  and  appellants  replied 
to  the  first  paragraph  by  a  general  denial.  There  was 
a  trial  by  the  court,  a  special  finding  of  facts,  conclu- 
sions of  law,  and  judgment  for  appellee.  Appellants 
have  assigned  errors  in  six  specifications,  but  they  are 
all  waived  by  a  failure  to  discuss  them,  except  the 
fifth  and  sixth,  which  are  as  follows:  Fifth.  "The 
court  erred  in  overruling  appellants'  demurrer  to  the 
first  paragraph  of  answer.  Sixth.  The  court  erred 
in  its  conclusions  of  law." 

Appellants  have  not  furnished  us  with  any  authori- 
ties in  support  of  their  contention  that  the  court  erred 
in  overruling  their  demurrer  to  the  first  paragraph  of 
answer,  and  have  not  convinced  us  by  their  argument 
that  the  answer  was  bad.  They  contend  that  the  com- 
plaint avers  a  waiver  of  the  conditions  of  the  note,  and 
that  the  answer  does  not  deny  such  waiver,  but  there 
are  averments  in  the  answer  which  made  it  good. 
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Appellee  alleges  that  the  proposition  under  which  the 
note  was  signed  had  been  withdrawn ;  that  he  did  not 
know  that  Kimbark  and  appellants  had  entered  into 
a  new  contract;  that  he  did  not  kbow  that  Kimbark 
had  removed  his  factory  to  Elkhart  on  the  induce- 
ment of  appellants  guaranty  and  not  on  the  faith  of 
appellee's  and  others  subscription  to  the  first  propo- 
sition; that  he  did  not  know  that  Kimbark  and  appel- 
lants had  surrendered  the  first  subscription  notes 
given;  that  he  did  not  know  that  Kimbark  had 
received  the  $10,000.00  bonus;  that  he  did  not  know 
that  Kimbark  did  not  have  anv  interest  in  the  note 
sued  on  when  he  indorsed  it  to  appellants;  that  he 
did  not  know  that  such  note  was  indorsed  and  ac- 
cepted by  appellants  without  any  consideration,  and 
that  he  did  not  know  that  $350.00  in  excess  of  the  sum 
agreed  to  be  paid  Kimbark,  had  been  collected  and 
was  in  the  hands  of  appellants.  It  is  true  that  the 
complaint  avers  a  waiver,  but  such  averment  must 
be  construed  to  mean  a  waiver  of  the  facts  set  out  in 
the  complaint.  The  answer  contains  many  elements 
pertinent  to  the  matter  in  controversy,  which  are  not 
enumerated  in  the  complaint,  which  we  have  above 
specified,  and  the  court  correctly  overruled  the  de- 
murrer thereto. 

Before  considering  the  sixth  assignment  of  error,  it 
is  necessary  to  state  as  briefly  as  possible,  the  facts 
found  and  the  conclusions  of  law  stated  thereon.  The 
facts  as  found,  so  far  as  they  are  pertinent  to  the  de- 
termination of  the  question  here  presented,  are  as 
follows:  (1)  That  prior  to  May  30,  1890,  one  Kim- 
bark proposed  to  the  citizens  of  Elkhart,  Indiana,  to  re- 
move his  factory  from  Quincy,  Michigan,  to  Elkhart,  if 
they  would  donate  to  him  six  acres  of  land  as  a  factory 
site,  and  $10,000.00  in  money,  to  be  due  and  payable 
as  soon  as  the  buildings  were  erected;  said  buildings 
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to  have  a  floor  capacity  of  not  less  than  80,000  square 
feet;  (2)  that  prior  to  June  30,  1890,  certain  citizens 
of  Elkhart  undertook  to  raise  $10,000  for  such  dona- 
tion by  subscription,  and  caused  notes  to  be  printed 
in  blank  form  to  be  signed  by  persons  desiring  to  aid 
such  enterprise,  said  blank  notes  being  of  the  tenor 
of  the  note  sued  on;  that  subscriptions  in  excess  of 
110,000  were  procured  from  solvent  persons,  by  the 
execution  of  notes,  and  the  appellant  Bucklen  to  do- 
nate the  real  estate  for  the  factory  site.  (3)  That  on 
May  20,  1890,  at  the  request  of  Henry  C.  Dodge,  one 
of  the  persons  who  was  soliciting  subscriptions,  ap- 
pellee executed  the  note  in  suit;  that  said  note  was 
delivered  to  Dodge  by  appellee  to  be  delivered  to  Kim- 
bark  upon  the  terms  expressed  therein ;  that  said  note 
was  delivered  to  Kimbark;  that  prior  to  September 
23,  1891,  said  Kimbark  removed  his  factory  to 
Elkhart;  that  it  was  placed  in  brick  buildings  having 
a  floor  space  of  less  than  80,000  square  feet,  to  wit, 
67,000  square  feet;  that  prior  to  said  last-named  date 
said  factory  was  in  operation,  and  that  all  of  said 
facts  were  known  to  appellee  prior  to  September  21, 
1891.  (4)  That  after  the  matters  stated  in  findings 
1  and  2  had  occurred,  and  prior  to  June  30,  1890, 
Kimbark  withdrew  said  proposal  and  refused  to  carry 
out,  or  attempt  to  comply  with  the  terms  thereof,  and  . 
abandoned  the  propositions  contained  in  said  suscrip- 
tions,  of  which  facts  appellee  was  ignorant  until  after 
the  suit  was  brought;  that  at  such  time  none  of  said 
subscription  notes  had  been  delivered  to  Kimbark,  and 
were  not  under  his  control,  but  were  in  the  control  of 
the  citizens  who  solicited  said  subscriptions.  (5) 
That  on  June  30,  1890,  the  appellants  and  Kimbark 
entered  into  a  contract  in  writing,  whereby  Kimbark 
agreed  and  proposed  to  locate  his  factory  at  Elkhart 
for  a  bonus  of  $10,000,  which  appellants  represented 
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as  being  subscribed,  and  which  they  guaranteed  as 
good  and  collectible;  that  the  buildings  were  to  be 
erected  in  comformity  to  the  plans  submitted  by  one 
Finn,  and  to  be  occupied  by  Kimbark  as  soon  as 
completed,  and  to  be  completed  in  September  fol- 
lowing; also  that  appellants 'were  to  cause  to  be  con- 
veyed to  him  certain  real  estate  as  a  factory  site;  that 
the  plans  referred  to  showed  that  the  buildings  to  be 
erected  were  to  contain  about  60,000  square  feet  of 
floor  room;  that  prior  to  September  1,  appellants 
paid  to  Kimbark  $10,000,  and  conveyed  to  him  the  real 
estate  provided  for  in  the  contract.  (6)  That  prior 
to  September,  1891,  appellants  surrendered  to  the 
makers  most  of  the  subscription  notes  taken  under 
Kimbark's  first  proposal,  and  procured  new  ones  to 
aid  in  carrying  out  the  terms  of  the  agreement  of  June 
30,  1891,  and  collected  thereon  $10,350  but  appellee 
did  not  know  thereof  until  after  the  present  action 
was  commenced.  (7)  That  prior  to  September  20, 
1891,  said  subscription  notes  were  in  the  possession 
of  the  First  National  Bank  of  Elkhart,  including  the 
note  sued  on,  for  and  on  account  of  appellants,  and 
on  that  day  Kimbark  indorsed  said  note  to  appellants 
in  writing,  at  said  bank,  and  left  it  there  for  ap- 
pellants. (8)  That  until  after  this  suit  was  com- 
menced appellee  did  pot  know  that  appellants  and 
Kimbark  had  entered  into  the  written  contract  of 
June  30,  1890,  nor  that  appellants  had  received 
$10,350  from  citizens  to  aid  in  carrying  out  the  con- 
tract (9^)  That  on  September  23,  1891,  after  ap- 
pellee had  learned  that  his  note  had  been  indorsed 
to  appellants,  and  after  he  had  knowledge  that  all  the 
conditions  of  said  note  had  been  complied  with,  ex- 
cept that  said  factory  did  not  have  a  floor  capacity 
of  80,000  square  feet,  appellants  requested  appellee  to 
pay  the  note;  that  appellee  thereupon  agreed  with 
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appellants  that  if  they  would  extend  the  time  for 
thirty  days,  he  would  pay  it,  and  that  at  the  expi- 
ration of  said  time,  to  wit,  October  23,  1891,  he 
refused  to  pay  said  note  on  the  sole  ground  that  said 
factory  did  not  have  a  floor  capacity  of  80,000  square 
feet.  The  court  further  found  that  appellee  waived 
said  condition  in  the  note,  by  the  agreement  resulting 
in  the  extension  of  the  time  of  payment.  (10)  That 
said  note  became  due  October  23,  1891,  that  a  rea- 
sonable attorney's  fee  was  ^85.00,  and  that  the  whole 
amount  due  on  said  note  was,  including  attorney's 
fees,  $755.00.  As  a  conclusion  of  law  the  court  stated 
that  appellants  were  not  entitled  to  recover,  and 
rendered  judgment  for  appellee. 

This  is  the  second  appeal  of  this  case.  In  the 
former  appeal  the  appellee  here  was  appellant. 
Johnson  v.  Bucklen,  9  Ind.  App.  154.  Appellant  in- 
sists that  the  decision  in  the  former  appeal  is  the  law 
of  the  case  to  the  end,  and  such  is  unquestiojiably  the 
rule.  But  in  the  former  appeal  there  were  but  two 
questions  decided: 

(1)  That  the  complaint  stated  a  good  cause  of 
action,  in  that  the  facts  pleaded  constituted  a  waiver 
of  the  conditions  precedent  stated  in  the  note,  and 
(2)  That  the  facts  found  by  the  court  were  so  de- 
fective that  a  judgment  could  not  be  rendered  there- 
on in  favor  of  appellees,  and  the  judgment  was  re- 
versed. 

In  so  far  as  any  question  there  decided  is  concerned, 
it  constitutes  the  law  of  the  case.  In  that  appeal  no 
question  arose  as  to  the  answer,  and  therefore  none 
was  decided.  But  the  record  shows  that  after  re- 
versal and  the  case  was  remanded  to  the  court  below, 
an  amended  complaint  was  filed  and  a  new  answer. 

We  have  said  that  the  demurrer  to  the  answer  was 
correctly  overruled,  and  it  is  now  for  us  to  determine, 
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from  all  the  pleadings,  the  special  findings  of  fact, 
and  the  conclusion  of  law,  whether  the  record  pre- 
sents any  error  for  which  the  judgment  should  be 
reversed. 

Appellants  insist  that  after  the  indorsement  of  the 
note  to  them  by  Kimbark,  the  appellee's  promise  to 
pay  it  if  they  would  extend  the  time  of  payment  for 
thirty  days,  constituted  a  new  contract,  and  thus 
brings  the  case  within  the  rule  announced  in  Brown 
V.  First  National  Bank,  115  Ind.  572.  We  do  not  think 
so.  In  that  case  it  was  held  that  where  the  maker 
of  a  promissory  note,  not  governed  by  the  law 
merchant,  agrees  with  the  assignee  thereof,  to  whom 
the  note  was  signed  before  maturity,  that  If  the  latter 
would  extend  the  time  of  payment  for  a  definite  term, 
he  would  pay  the  same  at  the  expiration  of  such 
period,  and  the  time  was  so  extended,  such  promise 
of  the  maker,  constituted  a  new  contract,  binding  in 
law,  andj^  capable  of  enforcement,  though  the  maker 
had  a  good  defense  to  the  note  before  its  assignment. 
There  the  note  was  transferred  before  maturity,  and 
for  a  valuable  consideration.  It  is  urged  by  ap- 
pellants that  the  proposals  of  Kimbark,  stated  in  the 
first  finding,  were  merged  in  the  note  sued  on,  and 
after  its  execution  it  became  the  contract  between  the 
parties,  which  could  not  be  varied  by  parol  evidence. 
Ordinarily  this  is  true,  but  there  are  exceptions. 

In  cases  of  the  character  we  are  now  considering, — 
subscriptions  or  donations  to  enterprises,— the  whole 
contract  enters  into  the  subscription  contract,  note 
or  paper,  whether  written  therein  or  not.  Even  in 
ordinary  promissory  notes,  or  other  written  promises 
to  pay  money,  it  is  competent  to  show  by  parol  what 
the  consideration  was,  or  whether  or  not  there  wafc 
any  consideration  upon  which  such  writing  was 
executed. 
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The  answer  avers  that  the  note  in  suit  was  given 
as  a  donation  to  make  up  the  sum  of  $10,000.00  to  aid 
an  enterprise  to  be  established  at  Elkhart;  that 
divers  citizens  subscribed  to  the  fund,  and  that  such 
subscriptions  were  in  pursuance  to  an  agreement  be- 
tween Kimbark  and  certain  citizens;  that  the  note 
was  delivered  to  one  Dodge,  to  be  delivered  to  Kim- 
bark, under  the  conditions  of  the  agreement;  that 
Kimbark  withdrew  his  original  proposition  and  aban- 
doned it,  and  a  new  contract  was  made,  and  many  of 
the  original  notes  surrendered  and  canceled,  of  which 
facts  appellee  was  ignorant  until  after  suit  was  com- 
menced; that  new  notes  were  taken,  and  $10,350  col- 
lected thereon,  $10,000  of  which  were  paid  to  Kim- 
bark, being  the  entire  amount  due  him  under  the 
contract, — all  of  w^hich  was  unknown  to  appellee, 
when  he  promised  to  pay  his^note  if  the  time  of  pay- 
ment should  be  extended;  that  appellants  wrongfully 
and  without  his  knowledge  or  consent,  got  possession 
of  the  note  in  suit,  and  without  his  knowledge  or  con- 
sent, delivered  the  same  to  Kimbark,  who  wrongfully 
and  without  consideration  and  without  his  knowledge 
or  consent,  indorsed  it  to  appellants. 

The  answer  further  avers  that  appellee  delivered 
the  note  to  Dodge,  to  be  delivered  as  a  subscription 
upon  the  first  mentioned  agreement,  and  for  no  other 
purpose,  and  never  authorized  its  delivery  to  be  used 
as  a  subscription  or  donation  to  the  last  mentioned 
agreement;  that  on  the  several. times  of  each  of  the 
conversations  as  alleged  in  the  complaint,  the  state- 
ments and  promises  made  by  him,  he  supposed  and 
believed  that  the  note  had  been  delivered  to  Kimbark 
upon  and  under  the  terms  of  said  first  contract,  and 
upon  the  conditions  precedent  in  said  note,  and,  but 
for  such  belief,  he  would  not  have  made  such  state- 
ments, etc. 
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The  findings  of  the  court  fully  sustain  every  ma- 
terial averment  of  the  answer.  A  sum  of  $350.00  in 
excess  of  the  $10,000,  paid  to  Kimbark,  had  been  col- 
lected upon  subscription,  and  hence,  under  the  con- 
tract, Eimbark  had  no  right  of  action  against  ap- 
pellee upon  his  note.  If  there  was  any  right  of  action 
existing  against  appellee,  it  was  in  his  co-subscribers, 
who  had  paid,  for  their  proportionate  part  of  his  sub- 
scription, as  for  contribution.  Under  the  findings 
this  right  did  not  exist  in  appellants,  for,  so  far  as  the 
record  shows,  they  were  not  subscribers  to  the  fund, 
nor  did  they  pay  any  sum  toward  it. 

Bearing  upon  the  propositon  that  a  written  con- 
tract may  be  varied  by  parol  evidence,  we  cite  the 
following:  Burton  v.  Morrow^  133  Ind.  221,  227; 
Kentucky  and  Indiana  Bridge  Co.  v.  Holly  125  Ind. 
221;  Wolfe  v.  McMillan^  117  Ind.  592;  Armstrong  y. 
Cooky  30  Ind.  22;  Welz  v.  Rhodius,  87  Ind.  1,  44  Am. 
Rep.  747. 

It  is  apparent  from  the  whole  record,  and  especially 
from  the  finding  of  facts,  that  the  note  in  suit  was 
one  of  many  that  had  been  executed  in  aid  of  a  cer- 
tain  enterprise,  and  were  given  in  pursuance  to  a  con- 
tract between  appellants  and  Kimbark.  The  terms 
of  that  contract  were  known  to  appellee  when  he 
executed  the  note,  and,  in  the  sense  of  being  in  aid  of 
the  execution  of  that  contract  on  the  part  of  ap- 
pellants, must  be  considered  a  part  of  it.  The  note 
was  given  under  Kimbark's  first  proposal  or  agree- 
ment, and  not  upon  the  second,  and  the  one  that  was 
finally  consummated. 

The  second  proposal  or  agreement  differed  ma- 
terially from  the  first,  and  while  Kimbark  could  make 
a  new  contract  for  himself,  he  could  not  make  a  new 
contract  for  appellee,  and  bind  him  thereby,  without 
his   knowledge   or   assent   thereto.      Such   material 
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change  invalidates  the  contract,  A  proposition  so 
plain  and  elementary  hardly  requires  to  be  supported 
by  authorities,  but  we  cite  the  following:  Palmer  v. 
Poor,  121  Ind.  135,  6  L.  R.  A.  469;  Weir  Plow  Co.  v. 
Walmsley,  110  Ind.  242;  Weed  Sewing  Machine  Co. 
V.  Winchel,  107  Ind.  260;  PlanVs  Tavern  Co.  v.  Burh- 
hard,  87  Mich.  182,  49  N.  W.  562;  M.  E.  Church  v. 
Sweny,  85  Iowa  627,  52  N.  W.  546;  Sickels  v.  Ander- 
son, 63  Mich.  421,  30  N.  W.  78.  Many  additional  au- 
thorities might  be  cited,  but  it  is  unnecessary. 

If  appellants  have  any  right  of  action  here,  it  rests 
solely  upon  the  promise  of  appellee  to  pay  the  note, 
if  they  would  extend  the  time  of  payment  thirty  days. 
At  the  time  Kimbark  indorsed  the  note  to  appellants, 
he  had  no  right  of  action  under  it,  for  the  reason  he 
had  already  been  paid  the  entire  consideration  guar- 
anteed to  him  by  his  contract  with  appellants,  and 
as  he  had  no  right  of  action,  his  indorsement  of  the 
note  to  appellants  did  not  carry  with  it,  or  vest  in 
them',  any  right  of  action,  for  he  could  not  transfer  a 
right  he  did  not  possess. 

There  is  no  averment  in  the  complaint  and  no  find- 
ing that  any  consideration  passed  to  Kimbark  from 
appellants  on  account  of  the  indorsement  of  the  note 
to  them.  We  must  assume  from  the  complaint  itself 
that  appellants  recognized  the  fact  that  they  could 
not  recover  on  the  note,  for  it  is  averred  that  appellee 
proposed  to  thtf  appellants  that  if  they  would  extend 
the  time  of  payment  thirty  days,  he  would  pay  it  at 
the  expiration  of  said  time.  Hence  it  is  plain  that 
they  rest  their  right  to  recover  wholly  upon  the  prom- 
ise to  pay,  in  consideration  of  their  extending  the  time 
of  payment.  This  promise  to  pay  was  without  any 
consideration,  for  where  there  is  a  promise  to  pay 
money,  in  consideration  of  an  extension  of  time  of 
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payment,  and  an  agreement  to  forbear,  when  there  is 
no  legal  cause  of  action,  such  promise  or  agreement 
is  nudum  pactum  and  void. 

The  question  of  estoppel  cannot  arise,  for  ap- 
pellants did  not  invest  any  money  or  other  thing  of 
value  on  appellee's  promise  to  pay,  if  they  would 
extend  the  time  of  payment.  The  note  in  controversy 
was  not  negotiable  by  the  law  merchant,  and  ap- 
pellee would  have  the  same  defense  to  it  in  the  hands 
of  appellants,  that  he  would  in  the  hands  of  the 
original  payee.  Suppose  that  Kimbark  had  not  in- 
dorsed the  notes  to  appellants,  and  after  its  maturity 
appellee  had  agreed  to  pay  it  if  the  time  of  payment 
was  extended  for  thirty  days;  would  it  be  contended 
that  such  promise  was  based  upon  a  sufficient  con- 
sideration, so  that  Kimbark  could  enforce  it?  We 
think  not.  In  Davis  v.  Stouty  126  Ind.  12,  22  Am.  St. 
666,  it  was  held,  that  where  an  action  had  been  com- 
menced upon  a  promissory  note,  and  an  agreement  in 
writing  made  to  extend  the  time  of  payment  for  a 
definite  period,  upon  payment  of  a  certain  sum,  and 
'a  dismissal  of  the  action,  such  agreement  was  without 
consideration.  The  question  in  that  case  arose  as  to 
whether  or  not  the  surety  was  released  by  virtue  of 
the  extension,  and  it  was  held  that  she  was  not,  be- 
cause there  was  no  consideration  for  the  extension. 
As  bearing  upon  the  question,  see,  also,  Warey  v. 
Forst,  102  Ind.  205;  Emery  v.  Royal,  117  Ind.  305; 
United  States  Mortgage  Co.  v.  Henderson,  111  Ind. 
24;  MulhoUand  v.  Bartlett,  74  111.  68.  We  conclude, 
therefore,  that  appellee's  promise  to  pay,  upon  appel- 
lants extending  the  time,  did  not  constitute  an  en- 
forcible  contract.  As  we  have  above  remarked,  the 
note  passed  to  the  appellants  after  its  maturity. 

The  complaint  avers  that  the  appellee  waived  the 
condition  in  the  note  that  Kimbark's  factory  was  to 
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contain  a  floor  capacity  of  80,000  square  feet,  with 
full  knowledge  that  it  contained  only  57,000  square 
feet,  and  this  averment  of  the  complaint  is  sustained 
by  the  express  finding  of  the  court.  A  waiver  can 
only  arise  where  a  party  acts  with  a  full  knowledge 
of  all  the  material  facts  upon  which  the  waiver  rests. 

In  the  case  before  us,  appellee  waived  the  shortage 
in  the  floor  capacity  of  the  factory,  because  he  knew 
of  such  shortage,  but  he  did  not  waive  the  affirmative 
matters  alleged  in  his  answer,  for  he  charges  that  he 
did  not  know  of  them,  and  the  findings  support  the 
answer.  He  did  not  know  that  the  proposition  or 
agreement  under  which  the  note  was  given  had  been 
withdrawn  and  abandoned  by  Kimbark,  and  that  a 
new  contract  had  been  entered  into  between  Kimbark 
and  appellants.  He  did  not  know  that  Kimbark  and 
appellants  had  surrendered  and  canceled  the  Aotes 
given  by  others,  under  the  same  conditions  and  cir- 
cumstances as  those  upon  which  appellee  gave  his 
note.  He  did  not  know  that  Kimbark,  the  orginal 
payee,  had  then  received  the  $10,000.00  which  ap- 
pellants promis'ed  and  guaranteed  to  him.*  He  did 
not  know  that  $350.00  in  excess  of  the  sum  paid  Kim- 
bark had  been  collected  on  subscriptions,  and  was 
then  in  the  hands  of  appellants,  and  he  did  not  know 
that  Kimbark  had  no  pecuniary  interest  in  the  note 
in  suit  when  he  indorsed  it  to  appellants.  All  these 
facts  appellants  knew,  and  appellee  was  ignorant 
of  them  when  he  made  his  subsequent  promise  to  pay, 
if  the  time  of  payment  should  be  extended. 

That  Kimbark  had  no  pecuniary  interest  in  the 
note  when  he  indorsed  it  to  appellants,  is  evident 
from  the  fact  that  he  had  then  received  all  that  he 
was  entitled  to  receive  under  his  contract.  A  Tvaiver 
is  the  intentional  relinquishment  of  a  known  right. 
A  person  cannot  be  bound  by  a  waiver  of  his  rights, 
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unless  such  waiver  is  made  distinctly,  and  with  a  full 
knowledge  of  the  rights  which  he  intends  to  waive. 
28  Am.  and  Eng.  Ency.  of  Law,  526,  527.  Mr.  Bishop 
states  the  rule  as  follows:  "Waiver  is  where  one  in 
possession  of  any  right,  whether  conferred  by  law  or 
by  contract,  and  of  full  knowledge  of  the  material 
facts,  does  or  forbears  the  doing  of  something  incon- 
sistently with  the  existence  of  the  right  or  of  his  in- 
tention to  rely  upon  it;  thereupon  he  is  said  to  have 
waived  it,  and  he  is  precluded  from  claiming  anything 
by  reason  of  it  afterwards."  Bishop  on  Contracts 
(ed.  1887),  section  792. 

In  many  cases  it  has  been  held  that  a  waiver  must 
be  an  intentional  act,  with  knowledge  of  the  facts. 
Darnley  v.  London^  etc.^  R.  W.  Co.^  L.  R.  2  H.  L. 
43,  57;  Traynor  v.  Johnson^  1  Head  (Tenn.)  51;  FuU 
ler  V.  Bean,  84  N.  H.  290;  Farlow  v.  Ellis,  15  Gray 
(Mass.)  229;  Smith  v.  Dennie,  6  Pick.  (Mass.)  262; 
Hammett  v.  Linneman,  48  N.  Y.  399;  Hoxie  v.  Home 
Ins.  Co.,  32 Conn.  40;  Lewis y.  Phoenix,  etc.,  Inc.  Co.,  44 
Conn.  91;  West  v.  Piatt,  127  Mass.  3,72;  Holdsworth 
v.  Tucker,  143  Mass.  374,  9  N.  E.  764. 

The  facts  found  by  the  trial  court  fully  sustain  ap- 
pellee's first  paragraph  of  answer,  and  the  conclusion 
of  law  stated  thereon,  correctly  declared  the  rights 
of  the  parties.     Judgment  affirmed. 
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HiBNER  V.  Fleetwood. 

[No.  2,884.    Filed  February  25,  1898.] 

Slander.— Comptoin^ — Sufficiency, — A  complaint  for  slander  charg- 
ing that  defendant,  with  malicious  intent  to  ruin  plaintiff's  good 
name,  said  of  her  in  the  presence  of  others,  that  she  was  going  to 
have  a  miscarriage,  and  that  she  had  a  miscarriage  when  she  had 
the  measles,  stated  a  cause  of  action,  where  it  is  alleged  that  plain- 
tiff was  an  unmarried  woman,  and  that  the  parties  to  whom  the 
*  words  were  spoken  knew  that  she  was  unmarried,  and  which 
further  alleges  that  defendant  intended  to  charge  plaintiff  with  the 
crime  of  fornication,  and  was  so  understood  by  the  parties  who 
heard  her.    pp.  4S 1-424. 

Same. — Instruction. — Assumption  as  to  Character. — In  an  action  for 
slander  charging  plaintiff,  an  unmarried  woman,  with  having  a 
miscarriage,  no  error  was  committed  in  instructing  the  jury  that 
if  they  found  for  plaintiff  they  might  consider  the  extent  of  injury 
believed  by  them  to  have  been  done  to  plaintiff's  name  and  fame  as 
a  virtuous  woman,  although  a  number  of  witnesses,  for  the  pur- 
pose of  mitigating  the  damages,  testified  that  plaintiff's  moral 
character  was  bad,  and  almost  an  equal  number  testified  that  it 
was  good.    Henley  and  Wiley,  JJ.,  dissenting,    pp.  426,  436. 

From  the  Jackson  Circuit  Court.    Affirmed. 

Oscar  H.  Montgomery  and  James  T.  Arhuckle^  fop 
appellant. 
Bart  H.  Burrell  and  Frank.  Branaman,  for  appellee. 

Henley,  J. — ^This  was  an  action  of  slander,  brought 
by  appellee  against  appellant.  The  complaint  was  in 
three  paragraphs.  The  second  paragraph  of  com- 
*  plaint  was,  upon  motion,  stricken  out.  The  first 
paragraph  of  complaint  alleged  that  appellant  on  the 
22nd  day  of  March,  1896,  at  Jackson  county  and 
State  of  Indiana  and  divers  other  times  before  and 
after  that  date,  with  the  malicious  intent  to  ruin  ap- 
pellee's good  name  and  reputation,  and  for  the  purpose 
of  bringing  her  into  public  disgrace  and  scandal,  and 
in  the  presence  of  divers  persons,  spoke  of  and  con- 
cerning   appellee,  the    following    words:    "Fannie 
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(plaintiff  meaning)  is  pretty  bad  off.  She  is  going 
to  have  a  miscarriage.  Dr.  Kyte  is  going  to  be  tier 
doctor  for  I  went  after  him."  That  appellant  meant 
to  charge  by  said  language  that  appellee  was  preg- 
nant with  a  child,  and  was  going  to  prematurely  be 
delivered  of  it,  and  charging  and  intending  to  charge, 
and  it  w^as  so  understood  by  those  who  heard  it,  that 
appellee  was  guilty  of  the  crime  of  fornication;  that 
appellant  also  spoke  of  and  concerning  appellee  the 
following  words:  "Fannie  (plaintiff  meaning)  is 
pretty  bad  off,  something  worse  than  the  measles;  she 
is  going  to  have  a  miscarriage.  Dr.  Kyte  is  going  to 
be  her  doctor  for  I  went  after  him,  and  I  tried  to  tell 
him  where  she  lived  and  he  said  'Oh  yes,  I  know,  down 
on  Laura  street  by  Nels  McDonald's  office.  I  waited 
on  her  last  fall  when  she  had  a  miscarriage.' "  That 
appellant  meant  and  was  so  understood  to  mean  by 
those  to  whom  she  was  speaking  that  appellee  had 
been  delivered  of  a  bastard  child  and  was  then  preg- 
nant with  child  and  was  going  to  be  delivered  of  the 
same  and  that  appellee  was  guilty  of  the  crime  of 
fornication.  And  it  is  further  alleged  that  appellee 
was  an  unmarried  woman  at  the  time  of  the  speaking 
of  said  words  and  had  never  been  married,  and  that 
the  persons  to  whom  the  same  were  spoken  knew  .that 
she  was  unmarried;  that  appellant  knew  the  words 
so  spoken  were  false,  and  that  appellant  spoke  them 
of  appellee  falsely,  wickedly,  and  maliciously. 

The  third  paragraph  of  complaint  is  short  and  is  as 
follows:  "The  plaintiff,  for  third  and  further  para- 
graph of  complaint  complains  of  the  defendant  and 
says:  That  plaintiff  is  an  unmarried  woman  and 
that  she  has  never  been  married;  that  on  the  22nd 
day  of  March,  1896,  and  at  divers  other  times  before 
and  after  said  date,  the  defendant  spoke  of  and  con- 
cerning plaintiff  the  following  false  and  slanderous 
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word*  to and  divers  other  persons  to  wit:    (1) 

^Fannie  (plaintiff  meaning)  is  going  to  have  a  mis- 
carriage;' also  (2)  ^Fannie  Fleetwood  is  going  to 
have  a  miscarriage;'  also  (3)  'Fannie  (plaintiff 
meaning)  had  a  miscarriage  when  she  had  the 
measles.'  Also  (4)  'Fannie  Fleetwood  had  a  mis- 
carriage when  she  had  the  measles.' 

''That  defendant  thereby  intended  to  charge  the 
plaintiff  with  the  crime  of  fornication,  she  being  an 
unmarried  woman,  and  the  persons  to  whom  she 
spoke  said  words  and  in  whose  presence  they  were 
spoken,  knew  plaintiff  was  an  unmarried  woman  and 
had  never  been  married,  and  defendant  was  under- 
stood to  mean  by  those  to  whom  she  was  talking,  to 
charge  plaintiff  with  being  pregnant  with  child  and 
that  she  was  guilty  of  fornication.  All  of  which  false 
and  slanderous  words  were  spoken  of  plaintiff  by  the 
defendant  for  the  malicious  and  slanderous  purpose 
of  injuring  plaintiff's  good  name,  by  reason  of  which 
plaintiff  was  injured  in  her  good  name  and  reputation 
to  her  damage,  etc."  Appellant  demurred  to  both 
paragraphs  of  complaint  and  to  each  set  of  the  words 
alleged  to  be  slanderous.  The  demurrer  was  over- 
ruled, appellant  then  answered  the  complaint  by  a 
general  denial,  and,  upon  the  issues  thus  joined,  there 
was  a  trial  by  jury  and  verdict  and  judgment  in  favor 
of  appellee  for  $500.00.  Appellant  moved  for  a  new 
trial,  which  was  refused.  The  assignment  of  errors 
in  this  cause  call  in  question  the  correctness  of  the 
rulings  of  the  lower  court  in  overruling  the  ap- 
pellant's demurrer  to  the  first  and  third  paragraphs 
of  complaint  and  in  refusing  to  grant  appellant  a  new 
trial. 

We  are  of  the  opinion  that  the  lower  court  properly 
overruled  appellant's  demurrer  to  each  set  of  words 
alleged  to  have  been    spoken,  and  that  both    para- 
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graphs  of  complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  is  directly  averred  that  ap- 
pellee was  at  the  time  of  the  speaking  of  the  alleged 
slanderous  words  an  unmarried  woman;  that  she  had 
always  been  unmarried;  that*  the  parties  to  whom 
the  words  were  spoken  knew  she  was  an  unmarried 
woman.  No  one  could  have  heard  the  words  spoken, 
or  either  set  of  words  alone,  without  forming  the  im- 
pression, and  the  one  impression  alone,  and  that  is 
that  appellee  was  pregnant  with  a  bastard  child,  and 
consequently  guilty  of  the  crime  of  fornication  under 
our  law.  The  complaint  is  made  stronger  by  the 
allegation  that  appellant  intended  to  charge,  and  was 
so  understood  by  the  parties  who  heard  her,  to  charge 
appellee  with  the  crime  of  fornication.  It  is  further 
explicitly  alleged  that  the  words  were  spoken  ma- 
liciously, and  with  the  intent  to  injure  appellee. 
What  we  have  said  applies  equally  to  both  the  first 
and  third  paragraphs  of  complaint. 

We  come  now  to  the  discussion  of  an  alleged  error 
of  the  lower  court  in  overruling  appellant's  motion 
for  a  new  trial.  Twelve  reasons  are  assigned  in  the 
motion  for  a  new  trial.  It  is  urged  by  counsel  for  ap- 
pellant, that  the  damages  assessed  by  the  jury  are 
excessive.  We  are  not  inclined  so  to  hold.  If  the 
jury  believed  that  the  words  alleged  to  have  teen 
spoken  of  the  appellee  were  in  fact  spoken,  and 
spoken  falsely  and  maliciously,  the  amount  is  far 
short  of  an  adequate  compensation  to  the  injured 
party,  and  a  light  punishment  for  the  offense  of  cir- 
culating such  slanderous  reports. 

It  is  also  contended  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence.  We  have 
carefully  read  all  the  evidence  in  the  cause,  and, 
while  the  same  is  in  some  respects  very  unsatisfac- 
tory, there  was  evidence,  which  if  the  jury  believed 
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to  be  true,  would  justify  them  in  returning  the  verdict 
which  they  did  return.  We  will  not  disturb  the  ver- 
dict of  the  jury  where  the  evidence  upon  material 
points  is  conflicting. 

It  is  next  contended  by  appellant  that  the  lower 
court  erred  in  permitting  the  witness  Jennie  Able,  a. 
witness  called  by  appellee,  to  answer  over  appellant's 
objection  the  following  question:  Question.  "I  wish 
you  would  state  just  what  she  (appellant)  said  to 
you?"  Before  answering  the  question  the  witness  had 
been  asked  if  she  had  had  a  conversation  with  ap- 
pellant, and  when  that  conversation  took  place.  She 
had  answered  that  the  conversation  was  on  the  22nd 
day  of  March,  1896,  and  in  answer  to  the  question 
objected  to,  proceeded  to  detail  a  conversation  with 
appellant  in  which  the  appellant  used  the  language 
charged  in  the  complaint  to  have  been  used  by  her 
on  that  date,  and  corresponding  with  one  of  the  sets 
of  slanderous  words  set  out  in  the  complaint.  This 
was  part  of  appellee's  case,  and  we  Ttnow  of  no  rea- 
son why  the  witness  should  not  have  been  permitted 
to  answer  the  question.'  For  the  same  reason,  the 
objection  to  the  question  propounded  to  the  witnesses 
Mattie  Foiste  and  Joseph  Richardson  was  properly 
overruled. 

Passing  over  instructions  numbered  one,  four,  five, 
and  eight,  all  of  which  were  objected  to  by  appellant, 
we  come  to  instruction  number  nine  given  to  the  jury 
by  the  court,  and  objected  to  by  appellant,  which  is 
as  follows:  "If  you  determine  from  the  evidence  that 
the  plaintiff's  complaint  is  made  out  by  a  fair  pre- 
ponderance, your  duty  is  to  find  for  the  plaintiff  and 
assess  her  damages.  If  you  find  that  way  you  may 
consider  in  assessing  the  damages,  the  extent  of  in- 
jury you  believe  was  done  to  plaintiff's  name  and 
fame  as  a  virtuous  woman,  and  if  you  determine  that 
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the  slanderous  words  were  uttered  and  published  de- 
liberately and  with  malice  you  Inay  also  add  ex- 
emplary damages  in  such  sum  as  you  all  determine 
upon  as  right  under  all  the  facts  and  circumstances 
established." 

This  instruction  the  writer,  speaking  for  himself, 
believes  to  be  radically  wrong.  It  assumes  that  ap- 
pellee was  a  virtuous  woman,  in  the  face  of  the  fact 
that  ten  or  twelve  witnesses  upon  the  trial  of  this 
cause  testified  that  appellee's  general  moral  character 
was  bad.  Upon  the  other  hand  almost  an  equal 
number  of  persons  testified  that  her  general  moral 
character  was  good.  Then  it  became  an  issue  of  fact 
for  the  jury  to  determine.  The  error  in  assuming  that 
appellee  was  a  virtuous  woman  is  not  cured  by  the 
first  sentence  of  the  instruction,  because  it  was  not 
necessary  for  appellee  to  allege  and  prove,  in  order 
to  maintain  her  action,  that  she  was  a  virtuous  and 
chaste  woman.  She  did  not  allege  it  in  her  complaint 
and  did  not  attempt  to  prove  it  upon  the  trial ;  it  was 
unnecessary  for  her  to  do  so;  it  was  not  material  to 
h^r  action.  Appellant's  answer  to  this  action  was  a 
general  denial,  and  appellee's  character  was  attacked 
under  that  answer  for  the  purpose  of  mitigating  the 
damage  if  the  jury  should  find  that  the  words  had 
been  spoken  as  charged  in  the  complaint.  The  in- 
struction contains  the  unwarranted  assumption  of  the 
truth  of  a  fact  to  be  found  by  the  jury  from  the  evi- 
dence, and  should  not  have  been  assumed  to  have 
been  true  in  the  instruction,  even  though  the  court 
may  have  believed  so.  ITcrkelman  v.  Rupp,  85  Ind. 
2S6;  Scott  V.  State,  64  Ind.  400;  Steele  v.  Davis.  75  Ind. 
191. 

The  majority  of  the  court,  however,  believes  that  the 
lower  court  properly  so  instructed  the  jury  and  find 
no  error  in  the  record.     Judgment  aflfkmed. 
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Wiley,  J. — I  concur  with  Henley,  J.,  in  holding 
that  the  giving  of  the  ninth  instruction  was  error,  for 
which  the  judgment  should  be  reversed. 


Keehn  v.  McGillicuddy  et  al. 

[No.  2,481.    Filed  February  25,  1898.] 

Street  iMPBOVEifENTS. — Foreclosure  of  Assessment  Liens. — Bedetnp- 
tion  from  Sale. — Recovery  of  Redemption  Money  Paid.— Where  a 
judgment  foreclosiiig  an  assessment  lien  for  street  improvements 
is  set  aside  as  void,  money  paid  by  the  property  owner  in  redeem- 
ing the  property  from  such  foreclosure  sale  pending  the  action  to 
set  aside  the  judgment  was  not  a  voluntary  payment,  and  may  be 
recovered. 

From  the  Porter  Circuit  Court.     Reversed. 
N.  J.  Bozarth,  for  appellant. 
William  Johnston^  for  appellees. 

CoMSTOCK,  J. — The  error  assigned  and  discussed  is 
that  the  trial  court  erred  in  sustaining  appellees'  de- 
murrer to  the  complaint. 

From  the  complaint  it  appears,  that,  on  October  31, 

1894,  appellees  obtained  judgment  against  appellant 
on  foreclosure  of  an  assessment  lien  for  street  im- 
provements; that  on  December  22,  1894,  the  real 
estate  against  which  the  lien  had  been  foreclosed, 
which  was  owned  by  appellant  and  occupied  by  her 
as  her  home,  was,  in  satisfaction  of  said  judgment 
sold  to  appellees  by  the  sheriflf,  who,  on  January  8, 

1895,  issued  to  appellees  a  certificate  of  sale  therefor, 
entitling  them  to  a  deed  for  said  real  estate  within 
one  year  from  the  date  thereof;  that  on  November  27, 
1895,  in  order  to  redeem  her  said  real  estate  from 
said  sheriff's  sale,  and  to  avoid  losing  her  title  to  the 
same,  and  to  protiect  and  preserve  her  said  real  estate 
from  the  lien  of  said  judgment  and  sale  and  a  Us 
pendens  record  lien  filed  in  said  case,  she  paid  into  the 
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clerk^s  office  the  sum  necessary  to  redeem  said  prop- 
erty and  save  and  protect  the  same^  which  redemption 
money  was,  on  November  30,  1895,  paid  by  the  clerk 
to  appellees;  that,  on  January  24,  1896,  in  an  action 
brought  for  that  purpose,  the  judgment  on  which 
said  real  estate  had  been  sold,  and  to  redeem  from 
the  sale  under  which  said  money  had  been  paid  to  the 
clerk  and  by  him  paid  to  the  appellees,  was  by  the 
court  found,  decided  and  decreed  to  be  illegal,  and 
the  same  set  aside,  from  which  decision  no  appeal  has 
been  taken,  but,  after  said  decree  had  been  entered  set- 
ting aside  said  original  judgment,  the  appellees  dis- 
missed their  said  action  and  the  same  is  not  now  pend- 
ing in  any  court;  that,  on  February  5, 1896,  being  prior 
to  the  commencement  of  this  action,  appellant  de- 
manded from  appellees  the  repayment  of  said  sum  so 
received  by  them  in  redemption  from  said  void  judg- 
ment and  sale,  but  they  refused  to  repay  the  same. 
Prayer  for  judgment  for  the  money  so  paid  by  her. 

We  think  appellant  had  a  right  to  protect  her 
property  by  redemption  from  the  sheriff's  sale  pending 
an  action  to  have  the  judgment  und^r  which  said  sale 
had  been  made  declared  void.  It  was  the  only  means 
provided  by  law  for  the  protection  of  her  home  pend- 
ing the  decision  of  the  court  as  to  the  validity  of  the 
judgment  against  her.  In  Gable  v.  Set&e/i,  137  Ind. 
155,  it  was  held  that  the  holder  of  a  sheriff's  certificate 
of  sale  of  real  estate  had  a  right,  in  order  to  protect 
his  interest,  to  redeem  the  land  from  a  sale  for  taxes. 
The  appellant  in  this  case,  the  owner  in  fee,  had  no 
lesc  right  to  redeem  pending  litigation  which  might 
deprive  her  altogether  of  her  land.  The  claim  of  ap- 
pellee that  the  payment  was  voluntary,  and  cannot 
therefore  be  recovered,  is  contrary  to  the  holding  of  the 
court  in  Hardin  v.  Walpole,  38  Ind.  146,  the  court, 
speaking  by  Buskirk,  J.,  said:     "It  is  well  settled  that 
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the  doctrine  applicable  to  voluntary  payments  has  no 
application  where  the  payment  ,is  made  to  redeem 
one's  land  from  a  mortgage  or  incumbrance." 

So  it  was  held  in  the  Lafayette,  etc.,  R.  R.  Co.,  v. 
Pattison,  41  Ind.  312,  that  if  there  be  a  controlling 
necessity  in  the  case,  arising  from  the  peculiar  cir- 
cumstances under  which  the  money  is  paid,  the  rule 
as  to  voluntary  payments  does  not  apply.  A  like 
holding  was  made  in  Lacy  v.  Brown,  67  Ind.  478.  To 
the  same  effect  is  18  Am.  and  Eng.  Ency.  of  Law,  216, 
where  it  is  said:  "Where  a  void  execution  is  levied 
on  property,  and  the  party  pays  the  amount  of  the 
execution  to  save  his  property,  he  may  recover  it 
back." 

In  Martin  v.  Woodruff,  2  Ind.  237,  execution  on  a 
judgment  had  been  levied,  property  sold  and  proceeds 
paid  to  the  holder  of  the  judgment.  The  judgment 
was  afterwards  reversed  in  the  Supreme  Court,  and 
on  the  return  of  the  ca:se  to  the  trial  court  the  plain- 
tiff was  nonsuited.  Thereupon  the  defendant  brought 
his  action  to  recover  the  money  paid  on'the  judgment, 
and  was  successful  in  the  trial  and  on  appeal.  Judge 
Blackford,  in  writing  the  opinion  in  the  case  said: 
"The  defendant  [plaintiff  in  the  first  action]  is  en- 
titled to  no  benefits  from  a  judgment  which  ought 
not  to  have  been  recovered;  and  he  cannot  complain 
for  having  to  pay  back  the  money  to  the  real  owner 
of  it  with  interest.  The  language  of  the  books  is,  that 
if  judgment  be  reversed,  the  party  shall  be  restored 
to  all  that  he  has  lost  by  occasion  of  the  judgment."" 
See  also  note  to  the  same  case. 

Amhs  V.  Totcle,  1  Ind.  App.  426,  cited  by  appellees, 
is  not  in  point.  That  was  a  case  of  pure  negligence, 
or  else  of  inexcusable  mistake  of  fact.  Neither  Is 
Btftt  V.  Jennings  School  Tp.,  81  Ind.  69,  in  point.  There 
it  was  held  that  money  paid   through  a   mistake  of 
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facts,  with  the  means  of  knowing  the  facts  within 
the  reach  of  the  party,  cannot  be  recovered.  Whether 
this  statement  of  the  law  as  to  recovery  of  money 
paid  under  a  mistake  of  fact  is  too  broad,  we  need  not 
decide.  But  see,  City  of  Indianapolis  v.  McAvoy,  86 
Ind.  587,  and  cases  cited.  In  the  case  at  bar,  the 
money  was  not  paid  by  reason  of  any  mistake  of  fact, 
but  because  of  legal  compulsion. 

IloUingsworth  v.  Stone,  90  Ind.  244,  cited  by  ap- 
pellees, does  not  support  their  claim.  It  was  held 
in  that  case  that  where  a  defendant  has  voluntarily, 
but  by  reason  of  false  and  fraudulent  representations, 
paid  money  on  a  void  judgment,  the  money  so  paid 
might  be  recovered.  Connecticut,  etc.,  Ins,  Co.  v. 
Stetrart,95  Ind.  588,  strongly  relied  upon  by  appellees, 
is  distinguishable  from  the  case  before  us.  The  judg- 
ment against  the  owner  of  the  real  estate  was  not  at- 
tacked; the  property  had  been  sold  under  decree  fore- 
closing a  mechanic's  lien  in  favor  of  appellees,  who  pur- 
chased the  real  estate  for  the  amount  of  their  claim. 
The  court  held  that  there  was  no  absolute  need  of  re- 
deeming the  real  estate,  that  by  the  payment  of  the 
redemption  money,  to  which  payment  appellees  could 
not  object,  they  were  deprived  of  valuable  rights,  and 
that  if  it  had  been  possible  to  restore  the  statu  quo,  no 
oflfer  was  made  to  do  so. 

In  the  case  at  bar  the  necessity  for  redemption 
was  urgent,  the  judgment  .being  void,  appellees  were 
not  deprived  of  any  rights  acquired  thereunder. 
Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 


I 
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Bertha  v.  Sparks. 

[No.  2,310.     Filed  March  8,  1898.] 

Action. — Demand, — Where  money  is  due  on  a  contract,  the  suit 

therefor  constitutes  a  sufficient  demand,    p.  4S1. 
Complaint. — Sufficiency  After  Verdict. — A  complaint  will  be  held 

sufficient  after  Terdict,  unless  the  averment  of  an  essential  fact  has 

been  omitted,    p.  J^2, 
Same. — When  Attacked  for  First  Time  on  Appeal. — ^Where  enough 

facts  are  stated  in  a  complaint  to  bar  another  action  for  the  same 

cause  it  will  be  held  sufficient  against  an  attack  for  the  first  time 

in  the  Appellate  Court,    p,  432. 
Evidence. —  Weight  Of. — A  verdict  will  not  be  set  aside  on  account 

of  conflicting  evidence  where  there  was  some  evidence  to  sustain 

the  verdict,    p.  4S2. 

From  the  Tippecanoe  Circuit  Court.     Affirmed. 
R,  P.  Davidson  and  D.  E.  Storms^  for  appellant. 
Will  R.  TTood,  for  appellee. 

RoBiNSON,C.J. — Appellant  appeals  from  a  judgment 
rendered  in  appellee's  favor  for  brokerage  commis- 
sions. The  errors  assigned  are  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  overruling  appellant's  motion  for  a  new 
trial.  It  is  said  that  the  complaint  does  not  state 
that  a  demand  had  been  made  before  suit  brought. 
A  demand  was  not  necessary.  Where  money  is  due 
a  party  on  a  contract,  the  suit  constitutes  a  sufficient 
demand.  Ferguson  v.  Siate^  ex  rel,  90  Ind.  38; 
School  Town  of  Princeton  v.  Oehhartj  61  Ind.  187; 
Olvey  V.  Jackson^  106  Ind.  286. 

The  sufficiency  of  the  complaint  is  questioned  for 
the  first  time  by  an  assignment  of  error.  The  complaint 
is  based  upon  a  verbal  contract  whereby  appellant 
agreed  to  pay  appellee  a  certain  sum  of  money  when- 
ever appellee  found  or  produced  a  purchaser  for  cer- 
tain lands,  and  to  whom  said  lands  should  be  sold  by 
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appellant;  that  the  appellee  accepted  the  contract  and 
entered  upon  its  discharge,  found  a  purchaser  for  the 
land,  brought  the  minds  of  the  parties  together,  the 
sale  was  consummated,  and  after  it  was  completed 
appellant  refused  to  pay  the  amount  agreed  upon. 
Unless  the  averment  of  an  essential  fact  is  omitted 
from  a  complaint,  it  will  be  held  sufficient  after  ver- 
dict. It  has  been  frequently  declared  that  if  there  is 
enough  in  the  complaint  to  bar  another  action,  it  is 
sufficient  as  against  an  attack  made  upon  it  for  the 
first  time  in  the  appellate  tribunal.  We  think  the 
complaint  states  a  cause  of  action.  Harris  v.  StatCj 
ex  rel,  123  Ind.  272. 

It  was  for  the  jury  to  determine,  from  the  evidence, 
what  the  real  contract  between  the  parties  was  and 
whether  appellee  undertook  to  bring  about  a  com- 
pleted sale  of  the  lands  within  a  certain  time.  The 
burden  was  upon  appellee  to  esfablish  by  a  fair  pre- 
ponderance of  the  evidence  the  full  performance  of 
his  part  of  the  contract  as  made  and  understood  be- 
tween the  parties,  and  also  to  prove  the  contract  and 
its  terms.  Upon  these  propositions  the  jury  was  fully 
instructed  by  the  court  and  the  instructions  given 
correctly  stated  the  law,  and  were  applicable  to  the 
evidence.  While  the  evidence  was  to  some  extent 
conflicting,  yet  there  was  evidence  to  sustain  the 
jury's  verdict,  and  under  the  well  settled  rule  that 
was  sufficient.  Judgment  affirmed,  with  five  per  cent, 
damages  and  costs. 
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The  Fowler  National  Bank  of  Lafayette,  Indla^na, 

V,  Brown,  Administratrix. 

[No.  2,404.    Filed  March  8,  1898.] 

Guaranty. — Indorsement  of  Toionahip  Warrant  by  Trustee. —  An 
indorsement  of  a  township  warrant  by  the  trustee  of  the  township 
issuing  same  in  the  following  words:  **The  within  warrant  is 
O.  K.  and  will  be  paid  promptly  when  due,"  does  not  amount  to  a 
;;uaranty  so  as  to  render  the  indorser  liable  for  the  payment  of  such 
warrant  to  the  indorsee  thereof. 

From  the  Tippecanoe  Circuit  Court.     Affirmed. 

C.  B.  Stuart,    W.  V.  Stuart  and  E.  P.  Hammond, 
for  appellant. 
Haywood  &  Burnett,  for  appellee. 

Henley,  J. — Appellant  began  this  action  by  filing 
a  claim  against  the  appellee,  as  administratrix  of  the 
estate  of  Jefferson  M.  Brown,  deceased.  This  claim 
appellee  refused  to  allow,  and  it  was  transferred  to  the 
issue  docket.  Afterward  appellant  filed  an  amended 
complaint  in  two  paragraphs.  Appellee  demurred  to' 
each  paragraph  of  complaint,  the  demurrer  was  sus- 
tained and  appellant  refusing  to  plead  further,  judg- 
ment was  rendered  in  favor  of  appellee  for  costs.  The 
errors  assigned  in  this  court  are  the  rulings  of  the 
lower  court  in  sustaining  the  demurrer  to  each  para- 
graph of  complaint.  Counsel  for  appellant  concede 
that  the  lower  court  properly  sustained  the  demurrer 
to  the  second  paragraph  of  the  complaint.  The  first 
paragraph  of  complaint  states  the  facts  upon  which 
appellant  relies,  in  substance,  as  follows:  That  on 
the  2nd  day  of  April,  1892,  Randolph  school  township 
of  Tippecanoe  county,  Indiana,  by  decedent,  Jefiferson 
M.  Brown,  who  was  then  trustee  of  said  township, 
executed  and  delivered  to  Augustus  L.  Eiler  and  Ben- 

VOL.  19—28 
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jaihin  W.  Eiler,  wHo  were  partners  doing  business 
under  the  firm  name  of  the  Eilar  School-Supply 
House,  its  promissory  note,  a  copy  of  this  note  being 
filed  with  the  complaint  and  made  a  part  of  the  same. 
That  by  said  note  said  township  agreed  and  promised, 
on  or  before  the  20th  day  of  January,  1893,  to  pay  said 
Eilar  School-Supply  House  the  sum  of  $105.00  with 
eight  per  cent,  interest  per  annum  from  maturity  and 
attorneys^  fees.  That  on  said  2nd  day  of  April,  1892, 
the  said  payee  of  said  note,  the  Eilar  School-Supply 
House,  assigned  said  note  to  this  appellant  by  writing 
the  following  indorsement  on  the  back  of  said  note, 
viz:  "The  Eilar  School-Supply  House,  per  A.  L. 
Eilar."  That  at  the  time  of  the  indorsing  of  said 
note  to  appellant  by  the  payees  thereof,  the  said 
Jefferson  M.  Brown,  appellee's  decedent,  in  consider- 
ation of  said  appellant's  purchasing  said  note,  and  as 
an  inducement  for  said  purchase,  guaranteed  to  ap- 
pellant the  payment  of  said  note  by  writing  thereon 
his  guaranty,  as  follows,  viz:  "The  within  warrant  is 
O.  K.,  and  will  be  paid  promptly  when  due."  That 
appellant  purchased  said  note  upon  the  faith  of  said 
written  representation.  That  the  said  Randolph 
school  township  failed  to  pay  said  warrant  when  the 
same  became  due,  and  that  appellant  at  once  notified 
said  decedent  of  such  failure.  That  said  note  is  due 
and  unpaid,  and  judgment  is  demanded  against  ap- 
pellee, representing  the  estate  of  said  Jefferson  M. 
Brown. 

There  is  but  one  question  in  this  case,  then,  left 
to  be  considered  by  this  court :  Are  the  facts  stated 
sufficient  upon  which  to  base  an  action  against  ap- 
pellee? And  in  determining  the  question  we  are  re- 
duced to  the  single  inquiry,  do  the  words:  "The 
within  warrant  is  O.  K.,  and  will  be  paid  promptly 
when  due.     J.  M.  Brown,"  which  were  written  upon 
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the  warrant  or  note  of  the  Randolph  school  town- 
ship by  appellee's  decedent,  constitute  a  guaranty. 
It  will  be  remembered  that  the  said  Brown  was,  at 
the  time  the  note  was  executed,  the  trustee  of  Ran- 
dolph township.  He  was  not  a  party  to  the  contract 
upon  which  it  is  sought  to  hold  him,  and  he  can  only 
be  held  in  case  the  words  written  thereon  by  him  are 
held  to  constitute  a  guaranty.  We  do  not  believe  the 
words  written  by  Brown  upon  the  note  of  the  town- 
ship are  susceptible  of  more  than  one  meaning.  When 
he  wrote  "The  within  warrant  is  O.K.,''  he  meant,  and 
could  mean,  nothing  more  than  that  the  within  war- 
rant is  all  correct,  or  all  right,  that  referred  to  the 
truth  of  the  matters  therein  stated  and  that  the  in- 
strument was  duly  executed.  When  he  followed  this 
up  by  saying  "and  will  be  paid  promptly  when  due" 
it  was  simply  the  opinion  of  Brown  that  the  maker 
of  the  paper  woul^  be  prompt  to  meet  the  obligation 
when  it  matured.  As  trustee  of  the  township,  Brown 
was  in  a  position  to  know  all  about  the  claim.  He 
knew  whether  the  goods  for  which  the  note  was 
given  were  necessary  purchases,  and  whether  or  not 
they  had  been  received;  he  knew  of  the  truth  or  falsity 
of  every  statement  made  in  the  note;  he  affirmed  their 
truth  when  he  indorsed  it  "O.  K."  But  suppose 
Brown  had  been  the  purchasing  agent  of  some  firm 
or  corporation,  and  it  was  his  duty  to  examine  all 
bills  of  supplies  purchased,  and  to  O.  K.  them  before 
they  would  be  paid  by  the  treasurer  of  the  company 
for  which  he  had  purchased  the  goods;  a  bill  is  pre- 
sented to  Brown  and  is  indorsed,  "the  within  bill  is 
O.K.;"  the  payee  of  the  bill  assigns  it  to  a  third 
party  who  brings  suit  against  Brown  as  guarantor; 
will  any  one  contend  that  Brown,  as  the  agent  of  the 
corporation  or  company,  could  be  held  because  he  had 
certified  that  the  statements  made  in  the  bill  were 
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correct  and  if  be  had  added  that  in  his  opinion  the 
bill  would  be  paid  promptly  at  maturity,  could  that 
create  any  liability  .upon  his  part?  We  think  not; 
and  this  court  is  of  the  opinion  that  appellee's 
decedent  was  not  in  any  way  bound  upon  the  contract 
out  of  which  this  action  grows  by  the  indorsement 
heretofore  set  out,  there  being  absolutely  no  promiso 
or  agreement,  either  express  or  implied,  upon  the  part 
of  said  decedent  to  pay  said  note  at  any  time,  or  upon 
the  happening  of  any  event. 

The  action  of  the  lower  court  was  correct,  because 
the  words  used  did  not  constitute  a  guaranty.  It  is 
very  doubtful  also,  whether  or  not  the  complaint 
would  withstand  a  demurrer  under  the  authority  of 
the  case  of  First  National  Bank  v.  Osborne,  18  Ind. 
App.  442.  We  find  no  error  in  the  record.  Judgment 
affirmed. 

The  Lake  Erie  and  Western  Railway  Company 

V.  Juday. 

[No.  2,158.     Filed  March  9.  1898.] 

Removal  op  Causes. —  Amount  in  Controversy.  —  Jurisdiction. — 
Under  the  provision  of  the  Federal  statute  that  a  cause  may  be 
removed  from  a  state  court  to  the  Federal  court  where  the  contro> 
versy  is  between  citizens  of  different  states  and  the  amount  involved 
exceeds  $2,000.00,  the  court,  in  determining  whether  a  cause  is  re- 
movable under  such  statute  will  look  both  to  the  complaint  and 
X>etition  for  removal,  and  if  the  amount  demanded  in  the  complaint 
is  less  than  $2,000.00  the  cause  is  not  removable,  notwithstanding  it  is 
alleged  in  the  body  of  the  complaint  that  plaintiff's  damage  for 
which  he  seeks  relief  is  $10,000.00.    pp.  442,  44S. 

Plea  in  Abatement. — Amendment  of  Complaint. — A  plea  in  abate- 
ment alleging  that  after  filing  a  complaint,  and  before  the  return 
day,  plaintiff  obtained  possession  of  the  complaint  and  changed  the 
amount  of  the  prayer  therein  from  110,000.00  to  $1,999.99.  and  that 
the  alteration  was  made  for  the  express  purpose  of  preventing  the 
removal  of  the  cause  to  the  Federal  court,  is  properly  overruled,  as 
plaintiff  may  amend  his  complaint  without  leave  of  court  before 
answer,    pp.  44^,  444- 
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Neolioence. — BaiZroocfa.— Pteadinflf.—To  constitute  negligence  on 
the  part  of  a  railway  companj  in  the  operation  of  its  road,  facts 
must  be  stated  which  affirmatively  show  that  the  accident  relied 
upon  resulted  from  the  want  of  some  precaution  which  the  railway 
company  ought  to  have  taken,    pp,  447,  44^, 

Same. —  Complaint — Sufficiency. —  Railroads, — Horse  Frightened  at 
Hand-car. — A  complaint  against  a  railway  company  for  damages 
for  personal  injuries  which  alleges  that  defendant's  servants  were 
running  a  hand-car  on  defendant's  track,  approaching  a  highway 
at  great  si)eed,  and  that  as  they  approached  the  highway  they  saw 

plaintiff  in  hia  buggy  near  the  crossing,  his  horse  badly  frightened 
and  him  and  his  companions  in  imminent  danger;  and  with  full 
knowledge  of  such  facts  continued  to  run  the  hand-car  nearer  to 
plaintiff,  and  made  no  effort  to  stop  the  car  or  check  its  speed,  and 
that  if  they  had  done  so  plaintiff  could  have  managed  his  horse  and 
averted  the  injuries  complained  of,  charges  actionable  negligence 
on  the  part  of  defendant,    pp.  450-452. 

Pbactice. — Motion  to  Strike  Out  Part  of  Pleading. — Harmless  Error. 
— It  is  harmless  error  to  overrule  a  motion  to  strike  out  parts  of  a 
pleading,    pp,  452,  453. 

Evidence. — Sufficiency  of  to  Sustain  Verdict.— The  appellate  tribunal 
will  not  disturb  a  verdict  of  a  jury  upon  the  mere  weight  of  the 
evidence,  but  where  there  is  no  evidence  to  support  the  verdict 
upon  a  material  question  in  issue,  the  judgment  will  be  reversed. 
pp.  453-457, 

Same. — Opinion  of  Witness. — In  the  trial  of  a  cause  against  a  railroad 
company  for  damages  to  plaintiff  caused  by  his  horse  becoming 
frightened  at  a  hand-car  on  defendant's  track,  it  was  improper  to 
ask  plaintiff  as  a  witness  whether  he  could  have  turned  his  horse 
and  thus  averted  the  injury  if  the  highway  had  not  been  obstructed 
with  cross-ties,  and  whether  he  could  have  managed  and  controlled 
the  horse  had  defendant  stopped  the  hand-car,  as  such  questions 
called  for  the  opinion  of  the  witness,    pp.  457- fG4. 

From  the  Madison  Circuit  Court.     Reversed. 

John  B.  Cockruviy  Chipman,  Keltner  &  Hendee  and 
W.  E.  Ilackedorn^  for  appellant. 
Bagot  &  Bagot  and  D.  11.  Fernaiides,  for  appellee. 

Wiley,  C.  J. — Appellee  sued  appellant  for  injuries 
alleged  to  have  been  received  by  his  horse  runnini; 
away,  and  throwing  him  out  of  his  buggy,  in  which  he 
was  riding.  The  negliironce  charged  against  the  ap- 
pellant was  that  appellee's  horse  became  frightened 
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near  a  crossing  of  a  highway  and  appellant's  right  of 
way  and  track  by  the  approach  of  a  hand-car  pro- 
pelled by  appellant's  agents  and  servants,  and  the 
accident  complained  of  resulted  because  of  the  neg- 
ligence and  carelessness  of  appellant's  servants  and 
agents  in  not  stopping  the  hand-car  upon  perceiving; 
that  appellee's  horse  was  frightened,  when  they  had 
full  knowledge  of  the  frightened  condition  of  the 
horse,  and  the  cause  thereof.  The  complaint  avers: 
That  appellee  was  traveling  on  a  public  highway, 
known  as  the  "Tipton  Pike,"  which  highway  ran  east 
and  west,  and  crossed  and  intersected  with  appel- 
lants right  of  way  and  track  at  an  acute  angle.  He 
was  driving  eastward,  in  a  single  buggy,  to  which  was 
attached  a  horse,  well  broken  and  ordinarily  gentle, 
and  that  he  was  accompanied  by  his  daughter  and  one 
other  person;  that  there  was  an  orchard  in  full  leaf 
on  the  north  side  of  said  highway  and  southeast  of  the 
railroad,  in  close  proximity  to  the  highway,  which  so 
obstructed  the  view  as  to  prevent  a  person  from  seeing 
a  hand-car  northwest  of  the  crossing  until  reaching 
a  point  within  about  80  to  100  feet  distant  from  the 
crossing.  The  complaint  then  avers,  that:  "While  this 
plaintiff  was  so  traveling  on  said  highway,  and  while 
approaching  said  crossing,  and  carefully  watching 
and  listening  for  approaching  trains  or  other  objectTs 
upon  said  railroad  that  might  endanger  his  safety, 
when  he  reached  said  point  in  said  highway  as  afore- 
said, the  distance  of  about  80  to  100  feet  from  said 
crossing,  the  defendant,  by  its  agents  and  servants, 
was  running  a  hand-car  upon  said  railroad  at  a  point 
northwest  of  said  crossing  running  in  the  direction  of 
said  crossing  at  a  point  about  100  feet  to  150  feet 
northwest  of  said  crossing,  and  running  with  great 
speed.  That  plaintiff  had  approached  said  point  with 
great  care  as  aforesaid,     ♦     ♦     ♦     and  did  not  see 
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said  car  until  he  had  reached  said  point,  nor  had  he 
any  notice  or  knowledge  that  said  car  was  running 
upon  said  track,  or  approaching  said  crossing,  until  he 
reached  said  point,  nor  could  he  have  obtained  such 
notice  or  knowledge  by  the  use  of  ordinary  care,  nor 
could  he  see  said  car  until  he  and  said  car  had  reached 
the  points  respectively  aforesaid."  The  complaint 
then  avers  that  at  that  time,  and  for  a  long  time  prior 
thereto,  appellant  carelessly  and  negligently,  placed 
and  maintained  large  piles  of  cross-ties  upon  said 
highway,  near  said  crossing  on  the  east  side  thereof, 
beginning  about  40  feet  from  the  railroad  track,  and 
extending  eastward  along  the  side  of  said  highway 
a  distance  of  about  75  to  100  feet;  that  said  cross-ties 
occupied  a  considerable  part  of  the  width  of  said 
highway,  and  greatly  obstructed  and  encroached  upon 
the  free  use  thereof  by  travelers  using  the  same;  that 
on  the  opposite  side  of  said  highway  there  was  a  ditch 
about  three  feet  deep;  that  the  only  available  space 
for  travel  upon  said  highway  at  said  point,  was  be- 
tween said  piles  of  cross-ties  and  said  ditch,  beiqg  a 
space  of  only  about  16  feet  in  width.  We  quote  now 
literally  that  part  of  the  complaint  charging  negli- 
gence on  the  part  of  the  appellant:  "That  while  the 
plaintiff  was  so  driving  as  aforesaid,  and  after  reach- 
ing the  part  and  portion  thereof  so  obstructed  as 
aforesaid,  and  while  his  said  horse  and  vehicle  were  so 
passing  along  and  upon  said  narrow  portion  of  said 
highway  between  said  ties  and  said  ditch,  the  said 
hand-car,  run  and  operated  by  the  defendant,  came 
to  a  point  where  the  same  could  be  seen  from  the  high- 
way; that  said,  car  was  operated  by  a  number  of 
defendant's  servants  and  agents,  who  were  carrying 
a  number  of  shovels  and  other  tools  used  in  the  per- 
formance of  their  duties.  •  ♦  ♦  which  shovels 
were  bright  and  glistening,  and,  together  with  said 
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hand-car  and  the  manner  of  propelling  the  same,  to- 
gether with  its  great  speed  and  velocity,  was  calcu- 
lated to  frighten  a  horse  of  ordinary   gentleness; 

*  *  *  that  at  the  instant  he  saw  said  hand-car,  his 
horse  also  saw  the  same,  and  became  frightened  at 
the  apperance  and  approach  thereof;  that  by  reason 
of  the   obstruction   of   said   highway  as   aforesaid, 

*  *  *  the  plaintiff  was  unable  to  turn  back  or  re- 
treat from  said  place;  that  the  defendant,  by  its 
agents  and  servants,  was  running  said  hand-car  in 
the  direction  of  said  crossing,  and  rapidly  approach- 
ing and  coming  near  said  horse  as  aforesaid,  and  the 
plaintiff  being  unable  to  hold,  control,  or  manage  his 
said  horse  on  account  of  his  fright,  so  caused  as  afore- 
said, although  using  all  his  efforts  and  power  to 
control  him,  and  being  unable  to  turn  and  retreat  for 
the  reason  aforesaid,  said  horse  plunged  forwards, 
and  ran  forwards,  and  away  on  and  over  said  track, 
on  account  and  by  reason  of  the  facts  herein,  and 
hereinbefore  and  hereinafter  stated."  The  complaint 
then  avers  that  defendant's  servants  saw  said  horse 
when  it  first  became  scared,  and  knew  the  cause  of 
his  said  fright  in  ample  time  to  have  stopped  said 
car,  but  that  with  full  knowledge  of  all  the  facts^ 
carelessly,  negligently,  and  unlawfully  failed,  re- 
fused, and  neglected  so  to  stop  the  car  or  check  the 
speed  thereof,  though  signaled  and  requested  so  to  do, 
and  then  and  there  carelessly  and  negligently,  with 
full  knowledge  of  the  facts  aforesaid,  and  with  full 
knowledge  and  notice  that  said  horse  was  frightened 
and  unmanageable  as  aforesaid,  and  that  he  was  so 
frightened  at  the  appearance  of  said  car,  and  that 
said  car  could  have  been  stopped  and  checked,  and 
the  said  horse  quieted,  did  negligently  and  carelessly 
run  said  car  with  great  speed  towards  said  crossing 
in  the  direction  of  said  horse,  and  in  close  proximity 
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to  him,  thus  greatly  increasing  his  fright,  which  ren- 
dered it  impossible  for  appellee  to  hold,  manage,  or 
control  him,  and  he  plunged  forward,  and  ran  away, 
in  spite  of  appellee's  best  efforts,  and  upset  and  over- 
turned his  buggy  throwing  him  to  the  ground,  to  his 
injury,  etc.  The  complaint  further  avers  that,  if  ap- 
pellant's servants  had  stopped  said  car  as  soon  as  they 
could  have  done  so  with  reasonable  effort  after  see- 
ing the  frightened  condition  of  the  horse,  appellee 
could  have  controlled  and  quieted  him,  and  thus  have 
prevented  and  avoided  the  injuries  of  which  he  com- 
plained. The  complaint  concludes  with  an  averment 
that  the  injuries  he  received  were  without  any  fault 
or  carelessness  on  his  part. 

Upon  appearing  to  the  action,  appellant  filed  a  pe- 
tition and  bond  for  the  removal  of  the  cause  to  the 
United  States  Circuit  Court,  which  petition  the  court 
overruled.  Appellant  then  filed  a  plea  in  abatement, 
to  which  a  demurrer  was  sustained.  Appellant  de- 
murred to  the  complaint  for  want  of  sufficient  facts, 
which  demurrer  was  overruled.  Appellant  also  moved 
in  writing  to  strike  out  parts  of  the  complaint,  but 
this  motion  was  also  overruled.  An  answer  in  gen- 
eral denial  was  filed,  trial  by  jury,  special  verdict,  and 
judgment  thereon  for  appellee.  Appellant  moved  for 
judgment  on  the  special  verdict  in  its  favor,  which 
motion  the  court  overruled.  Appellant's  motion  for 
a  new  trial  was  also  unavailing. 

Error  is  assigned  as  follows:  (1)  The  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  (2)  The  court  erred  in  overruling  the 
appellant's  petition  for  removal  to  the  United  States 
Circuit  Court.  (3)  The  court  erred  in  sustaining 
appellee's  demurrer  to  appellant's  plea  in  abatement. 
(4)  The  court  erred  in  overruling  appellant's  motion 
to  strike  out  parts  of  the  complaint.     (5)    The  court 
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erred  in  overruling  the  appellant's  motion  for  judg- 
ment in  its  favor  on  the  special  verdict.  (6)  The  court 
erred  in  overruling  the  appellant's  motion  for  a  new 
trial.  (7)  The  court  erred  in  sustaining  the  appel- 
lee's motion  for  judgment  in  his  favor  on  the  special 
verdict. 

The  first  assignment  of  error  discussed  by  appellant 
is  the  second  in  order,  which  calls  in  review  the  action 
of  the  court  in  overruling  its  petition  to  remove  the 
cause  to  the  Federal  court.  It  is  contended  that  it 
is  shown  in  the  body  of  the  complaint  that  the  amount 
involved  exceeds  $2,000.00,  and,  as  the  appellant  is  a 
foreign  corporation  and  the  appellee  is  a  citizen  of 
Indiana,  as  averred  in  the  petition  to  remove,  the 
cause  was  removable,  and  it  was  error  to  overrule 
the  petition.  The  complaint,  after  describing  the 
injuries  appellee  received,  contains  this  averment: 
"By  reason  of  which  he  [appellee]  was  greatly  and 
permanently  disabled,  and  made  to  suffer  great  bodily 
pain  and  mental  anguish,  to  his  damage  in  the  sum 
of  ten  thousand  dollars."  The  prayer  of  the  com- 
plaint is  as  follows:  "Wherefore  plaintiff  demands 
judgment  for  one  thousand  nine  hundred  and  ninety- 
nine  and  99-100  dollars." 

Under  the  provisions  of  the  Federal  statute,  a  cause 
may,  upon  proper  application  and  bond,  be  removed 
from  a  state  court  to  the  Federal  court  having  juris- 
diction, when  the  amount  in  controversy  exceeds 
$2,000.00,  and  such  controversy  is  between  citizens 
of  different  states.  It  is  the  duty  of  the  court,  in  de- 
ciding whether  a  cause  is  removable  under  this 
statute,  to  look  to  both  the  complaint  and  petition 
for  removal.  If  it  appears  from  the  complaint  that 
the  amount  involved  exceeds  $2,000.00,  and  from  the 
petition  that  the  controversy  is  between  citizens  of 
different  states,  the  filing  of   such  petition,    accom- 
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panied  by  the  proper  bond,  ousts  the  jurisdiction  of 
the  state  court,  and  the  cause  should  be  removed.  If 
this  were  not  the  rule,  and  the  court  could  only  look 
to  the  averments  of  the  petition,  any  cause  could  be 
removed,  upon  proper  application,  notwithstanding 
it  might  affirmatively  appear  from  the  complaint,  that 
the  amount  involved  was  less  than  $2,000.00;  but  the 
rule  is  firmly  established  in  this  State  that  the  plain- 
tiff's recovery  is  limited  to  the  amount  demanded  in 
the  complaint.  There  are  cases  holding  that  after 
verdict,  a  complaint  may  be  so  amended  in  its  prayer, 
as  to  conform  to  the  amount  of  the  verdict  and  the 
proved  facts,  if  such  amount  exceeds  the  original  de- 
mand. Ke-tuc-e  mun-guah  v.  McClure,  122  Ind.  541, 
547.  See,  also,  'McKinnqf  v.  State,  117  Ind.  26;  Kettnf 
V.  Thummay  9  Ind.  App.  498.  Where  such  amendment 
is  not  made  below,  it  will  be  treated  as  made  on  ap- 
peal. Webb  V.  Thompson,  23  Ind.  428;  Baker  v.  Sim- 
mona,  40  Ind.  442. 

Although  appellee  may  have  been  damaged  in  the 
sum  of  110,000.00  by  the  injuries  complained  of,  yet, 
in  case  of  appellant's  liability,  if  he  was  content  to 
limit  his  damages  to  less  than  that  sum,  the  appellant 
cannot  be  heard  to  complain.  We  hold,  that  in  de- 
termining the  question  arising  on  appellant's  motion 
to  remove,  the  amount  in  controversy  was  the  amount 
demanded  in  the  complaint,  and  the  court  was  bound 
thereby.  The  amount  demanded,  being  less  than 
$2,000.00,  there  was  no  jurisdiction  in  the  Federal 
court,  and  the  trial  court  correctly  overruled  the  pe- 
tition to  remove. 

What  we  have  said  as  to  the  second  assignment  of 
error,  disposes  of  the  third  error  assigned,  as  they  both 
present  substantially  the  same  question.  From  the 
plea  in  abatement,  it  appears  that  the  complaint  was 
filed    October  17,  1895,  and    was    made    returnable 
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October  31,  1895;  that  on  October  23,  1895,  while  the 
papers  were  in  possession  of  the  appellant's  counsel, 
appellee's  counsel  borrowed  the  papers  from  ap- 
pellant's counsel,  and  changed  the  amount  of  the 
prayer  in  the  complaint,  from  |10,000.00  to  $1,999.99, 
and  that  the  alteration  was  made  for  the  express  pur- 
pose of  preventing  the  removal  of  the  cause  to  the 
Federal  court;  that  on  the  28th  of  October,  appellant 
filed  its  petition  and  bond  for  removal,  and  for  these 
reasons  prayed  that  the  action  abate.  The  court 
correctly  sustained  a  demurrer  to  this  plea.  It  is  the 
settled  rule,  that  before  answer,  a  plaintiff  may 
amend  his  complaint  without  leave  of  court.  Con- 
ceding the  truth  of  the  facts  stated  in  the  answer  in 
abatement,  it  was  a  recognized  right*appellee  had  to 
amend  his  complaint,  and  whether  such  amendment 
was  for  the  purpose  of  preventing  the  removal  of  the 
cause  to  the  Federal  court  or  not,  is  not  a  question  of 
legitimate  inquiry.  In  making  the  amendment,  he 
but  exercised  a  recognized  right  which  the  law  ac- 
corded to  him,  and  appellant  has  no  cause  of  com- 
plaint. If  the  appellee,  by  the  amendment,  intended 
to  fix  the  limit  of  his  alleged  injuries  or  the  amount 
of  his  recovery  to  $1,999.99,  or  to  prevent  a  removal 
of  his  action  to  the  Federal  court,  it  was  a  question 
with  which  the  court  can  have  no  boncern. 

Appellant's  next  contention  is,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  this  question  is  presented  for  our  con- 
sideration by  the  first  assignment  of  error.  The  com- 
plaint was  not  challenged  by  a  demurrer,  and  its  suf- 
ficiency is  questioned  for  the  first  time  on  appeal. 
The  question  is  not  by  any  means  free  from  doubt  or 
difficulty.  We  have  stated  quite  fully  the  averments 
of  the  cpmplaint,  and  we  need  not  recur  to  them  again 
in  detail.     The  pivotal  facts    upon  which  the   suffl- 
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ciency  of  the  complaint  rests  and  must  be  determined 
are,  in  brief  tliese:  Appellee  was  driving  over  and 
upon  a  public  highway,  with  his  daughter  and  another 
person.  He  was  driving  one  horse,  attached  to  a 
single  buggy.  The  horse  was  ordinarily  gentle  and 
well  broken.  The  public  highway  intersected  and 
crossed  appellant's  right  of  way  and  track  at  "an 
acute  angle."  The  view  from  the  highway  of  the 
track  was  somewhat  hidden  by  an  orchard.  That 
upon  one  side  of  the  highway  aa  he  approached  the 
track,  and  in  close  proximity  thereto,  were  piles  of 
cross-ties  left  there  by  appellant,  while  on  the  other 
side,  was  a  ditch  about  three  feet  deep.  That  be- 
tween the  cross-ties  and  ditch  the  available  space  for 
travelers  was  about  16  feet.  That  when'  within 
about  80  to  100  feet  of  the  track  appellee  observed 
for  the  first  time  an  approaching  hand-car,  running 
at  an  unusual  and  high  rate  of  speed,  and  propelled 
by  the  servants  of  appellant.  That  appellee's  horse 
saw  the  hand-car  at  the  same  time  appellee  did,  and 
at  once  became  frightened,  and,  appellee  "being  un- 
able to  hold,  control,  or  manage  his  said  horse  on  ac- 
count of  his  fright,  ♦  ♦  ♦  and  being  unable  to 
turn  and  retreat,  for  the  reasons  aforesaid,  said  horse 
plunged  and  ran  forwards  and  away,  on  and  over 
said  track,  etc."  Up  to  this  point,  we  are  clear  that 
the  complaint  does  not  aver  any  facts  upon  which 
actionable  negligence  on  the  part  of  the  appellant 
can  be  predicated.  The  facts  averred  show  that  the 
intersection  of  the  highway  upon  which  appellee  was 
traveling,  and  appellant's  railroad,  was  a  dangerous 
place  to  travelers  upon  the  highway.  Appellee  was 
chargeable  with  notice  of  such  fact,  and  it  was  his 
duty  to  use  care  and  caution,  commensurate  with  the 
apparent  peril,  and  this,  we  think,  the  complaint 
fairly  shows  he  did.     On  the  other  hand,  appellant, 
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in  the  operation  of  its  hand-car,  was  bound  to  exer- 
cise a  degree  of  care  and  caution  commensurate  with 
the  surroundings,  and  the  ordinary  business  incident 
to  its  operation.  It  is  the  settled  law  everywhere 
that  where  railroads  intersect  and  cross  public  high- 
ways, such  railroads  have  the  right  of  way.  In  the 
operation  of  their  trains,  while  they  have  the  right 
of  way,  nevertheless  they  are  required  to  recognize 
the  rights  of  the  traveling  public  upon  such  high- 
ways, and  give  all  necessary  warnings,  and  take  all 
proper  precautions,  in  the  protection  of  life  and 
property. 

In  the  operation  of  all  trains  to  which  locomotives 
are  attached  the  law  in  Indiana  requires  certain 
alarms  to  be  sounded  and  signals  to  be  given,  on  ap- 
proaching public  highway  crossings;  but  in  the  opera- 
tion of  hand-cars,  no  statutory  duties  are  prescribed. 
It  follows,  therefore,  that  in  the  lawful  operation  of 
a  hand-car  by  a  railway  company,  in  the  transaction 
of  its  legitimate  business  it  is  required  to  exercise 
only  such  care  and  caution,  as  may  be  required  to  pro- 
tect the  traveling  public. 

In  the  operation  of  a  railroad,  a  hand-car  is  a 
necessary  and  useful  device,  for  it  is  used  by  its 
servants  in  repairing  the  track,  going  from  place  to 
place,  and  for  the  purpose  of  determining  whether 
or  not  such  track  is  in  a  safe  condition  upon  which 
to  transport  passengers  and  freight.  As  we  have  before 
remarked,  there  is  no  statutory  rule  regulating  the 
operation  of  the  hand-car,  and  so  far  as  shown  by  the 
complaint,  the  appellant  did  not  have  any  rule  regu- 
lating the  operation  of  its  hand-cars.  In  operating 
its  hand-car  on  the  occasion  complained  of,  appel- 
lant's servants,  upon  approaching  the  highway  cross- 
ing, were  not  required  to  rrive  any  signal,  or  alarm, 
nor  were  they  required  to  slacken  their  speed,  or  stop 
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to  see  if  any  one  was  approaching  the  crossing.  The 
complaint  av^rs  that  on  the  car  were  shovels  and 
other  tools  used  by  appellant's  servants  in  the  per- 
formance of  their,  duties;  that  they  were  bright  and 
glistening,  and,  together  with  the  speed  and  velocity 
of  the  car,  were  calculated  to  scare  a  horse  of  ordinary 
gentleness. 

Appellee  admits  that  appellant  was  not  negligent  in 
carrying  upon  the  hand-car  the  shovels  and  tools 
described,  for  he  says  they  were  used  by  the  servants 
in  the  performance  of  their  duties.  The  act  of  negli- 
gence charged  against  appellant,  stripped  of  all  sur- 
plus matter  resolves  itself  to  this:  That  these  tools, 
coupled  with  the  speed  and  velocity  of  the  car,  sud- 
denly coming  in  view,  frightened  appellee's  horse, 
and  this  sudden  fright  caused  the  horse  to  become  un- 
manageable, and  he  ran  away.  We  cannot  say,  as  a 
matter  of  law,  that  "the  speed  and  velocity"  with 
which  the  car  was  running,  was  in  itself  negligence. 
The  rate  of  speed  is  not  stated,  nor  is  it  shown  that 
in  the  operation  of  the  car  there  was  anything  un- 
usual or  out  of  the  ordinary,  calculated  to  scare  a 
horse.  Appellant's  servants  had  a  right  to  carry 
their  tools  upon  the  car,  and  as  it  is  not  shown  that 
they  were  running  the  car  in  any  unusual  manner,  no 
act  of  negligence  in  that  respect  is  charged.  The 
fact  is  plainly  apparent  from  the  averments  of  the 
complaint,  that  appellant's  servants  were  operating 
a  hand-car,  in  the  discharge  of  their  duties,  in  a 
legitimate  and  lawful  manner,  and  while  so  operating 
it,  appellee's  horse  came  in  sudden  view  of  it,  which 
frightened  him  to  such  a  degree  that  he  became  un- 
manageable. To  constitute  negligence  on  the  part  of 
a  railway  company,  in  the  operation  of  its  road,  facts 
must  be  stated  which  affirmatively  show  that  the 
accident   resulted    from    want   of   some   precaution 
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which  the  railway  company  ought  to  have  taken. 
Hayes  v.  Michigan,  etc.,  R.  R.  Co.,  Ill  U.  S.  228,  4 
Sup.  Ct.  369;  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt,  134: 
Ind.  16.  The  averments  of  the  complaint  do  not  show 
that  appellant's  servants  omitted  to  do  any  act  or 
perform  any  duty  imposed  upon  them,  which  they  did 
not  do  or  perform.  In  the  case  last  cited,  the  court, 
speaking  by  Hackney,  J.,  said:  "As  said  in  Whitnet/ 
V.  Maine,  etc.,  R.  R.  Co.,  69  Me.  208,  in  speaking  of  the 
privilege  of  railway  companies' in  operating  their 
trains,  they  have  'necessarily  the  right  to  make  all 
reasonable  and  usual  noise  incident  thereto,  whether 
occasioned  by  the  escape  of  steam,  rattling  of  cars,  or 
other  causes,'  and  we  may  add  that  persons  whose 
duties  call  them  near  a  railway  must  be  presumed 
to  know  of  this  right  and  to  act  for  their  own  safety, 
with  reference  to  such  right.  Norton  V.  Eastern  R.  R. 
Co.,  113  Mass.  366." 

In  the  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt, 
supra,  appellee  was  approaching  a  railroad,  upon 
which  a  locomotive  was  standing.  As  he  neared  the 
track,  the  engineer  opened  the  safety-valve,  the  steam 
escaping' suddenly  in  a  loud,  violent,  and  negligent 
manner  by  which  appellee's  horse  became  frightened, 
causing  it  to  run  away,  etc.  This  the  court  held  not 
to  be  negligence,  though  the  complaint  alleged  that 
appellee  was  told  by  servants  of  appellants,  that  it 
was  safe  for  her  to  cross  the  track.  The  holding  of 
the  court  was  based  upon  the  ground  that  the  use  of 
steam  in  the  operation  of  a  railroad  was  a  necessary 
and  useful  element,  and  that  when  a  locomotive  was 
staiiding  still,  with  a  full  head  of  steam,  and  it  was 
necessary  for  the  safety  of  those  in  charge  of  it,  that 
the  steam  escape,  it  was  not  negligence  to  open  the 
safety-valve  for  that  purpose.  In  the  case  of  the 
Omaha,  etc.,  R.  W.  Co.  v.  Brady,  39  Neb.  27,  57  N.  W. 


NOVEMBER  TERM,  1897— Vol.   19.         419 


The  Lake  Erie  and  Western  Railway  Company  v.  Juday. 

767,  it  was  held  that  the  appellant  was  not  liable 
for  an  injury  resulting  from  a  team  becoming  fright- 
ened at  the  usual  noise  arising  from  a  prudent  and 
proper  management  of  a  train  or  engine.  In  Penn- 
sylvania it  was  held  that  where  a  butcher  was  driving 
a  team  attached  to  a  wagon  containing  meat,  and  the 
owner  was  engaged  in  delivering  meat  to'  customers 
on  a  public  street,  where  such  team  became  restive 
at  the  approach  of  a  street-car,  and  upon  its  stopping 
near  them  and  the  gripman  rang  the  bell,  so  that  the 
horses  became  frightened,  ran  away  and  injured  the 
owner,  such  facts  were  held  not  to  constitute  negli- 
gence. Steiner  v.  Philadelphm  Traction  Co.y  134  Pa. 
St.  199,  19  Atl.  491.  In  that  case  the  court  said: 
"The  accident  was  wholly  due  to  the  fright  of  the 
horses.  It  was  urged,  however,  that  the  gripman 
stopped  his  car  where  he  should  not  have  done  so,  and 
rang  his  bell  needlessly.  But  he  stopped  at  or  near 
a  crossing  where  he  had  a  right  to  stop.  We  do  not 
know  why  he  stopped,  nor  are  we  bound  to  inquire. 

*  *  *  These  are  the  substantial  facts  of  the 
case  briefly  stated.  They  disclose  no  negligence  on  the 
part  of  the  company.  The  car  did  not  touch  the 
plaintiflF  or  his  team.  The  accident  was  wholly  due 
to  the  fright  of  his  horses.'^  And  so  in  the  case  at 
bar.  The  facts  charged,  clearly  show  that  the  acci- 
dent, and  the  injury  to  the  appellee,  incident  thereto, 
was  the  fright  of  appellee's  horse,  at  the  approach  of 
a  hand-car  on  appellant's  track.  There  is  no  conten- 
tion that  appellant  did  not  have  a  right  to  run  the 
hand-car  in  the  manner  in  which  it  was  run,  and  the 
complaint  does  not  state  any  facts  from  which  the 
court  can  say,  as  a  question  of  law,  that  appellant's 
servants  neglected  any  duty  they  owed  to  appellee. 

While  a  railroad  company  is  operating  its  road,  run- 
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ning  its  trains  or  hand-cars,  in  the  usual  and  ordi- 
nary manner,  not  making  any  unusual,  or  unneces- 
sary noises  not  incident  to  the  prudent  and  usual 
conduct  of  its  business,  it  w^ould  be  a  harsh  and  un- 
reasonable rule  to  hold  that  it  would  be  liable  for 
injuries  resulting  from  horses  becoming  frightened 
thereat.  Such  a  rule  would  go  for  toward  rendering: 
the  operation  of  a  railroad  impracticable,  and  be  with- 
out reason  or  merit  to  commend  it  A  railroad  com- 
pany can  only  be  held  liable  for  negligence,  when  it 
neglects  some  duty,  either  of  commission  or  omission, 
w^hich  it  owes  to  the  individual  or  public.  Unless, 
therefore,  there  are  other  averments  of  the  complaint, 
which  show  negligence  of  appellant's  servants,  w^e 
must  hold  that  the  complaint  is  fatally  defective. 

Following  that  portion  of  the  complaint  above 
quoted,  are  the  following  averments:  "That  while 
said  animal  was  so  frightened,  at  the  appearance  an(l 
approach  of  said  hand-car,  defendant's  said  agents  and 
servants  saw  and  were  fully  aware  of  his  frightened 
condition,  and  the  cause  thereof,  in  ample  time  to 
have  stopped  the  motion  of  said  car  in  time  to  have 
quieted  said  horse,  and  in  time  to  have  prevented  the 
injuries  hereinafter  complained  of;  and  said  agents 
and  servants,  with  full  knowledge  of  the  facts  afore- 
said, carelessly,  negligently,  and  unlawfully  failed, 
refused,  and  neglected  to  stop  said  car,  or  check  the 
speed  thereof,  though  signaled  and  requested  so  to  do, 
*  *  *  and  negligently  and  carelessly  ran  said  car 
with  great  speed  toward  said  crossing  in  the  direction 
of  said  horse,  and  in  close  proximity  to  him,  thus 
greatly  increasing  the  fright  of  said  horse,  ♦  ♦  ♦ 
by  means  of  which  acts  *  *  *  it  rendered  it  im- 
possible for  plaintiff  to  hold,  manage,  or  control  said 
horse,  etc."  The  substance  of  these  allegations 
which    we    have   just    quoted,    is    that    appellant's 
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servants  were  running  a  hand-car  on  appellant's 
track,  approaching  a  public  highway  crossing  at  great 
speed;  that  as  they  approached  the  crossing  they  saw 
appellee  in  his  buggy,  near  the  crossing;  saw  that  his 
horse  was  badly  frightened;  knew  the  cause  of  the 
fright;  that  he  and  his  companions  were  in  imminent 
peril,  and  yet  with  a  full  knowledge  of  such  facts, 
continued  to  run  said  hand-car  toward  said  crossing, 
and  nearer  appellee's  horse,  and  made  no  effort  to 
stop  the  car  or  check  the  speed;  and,  if  they  had  done 
so,  appellee  could  have  managed  his  horse,  and 
averted  the  injuries  of  which  he  complained.  True, 
the  allegations  of  the  complaint,  to  the  effect  that  but 
for  the  acts  complained  of,  he  could  have  controlled 
his  horse,  and  averted  the  injuries,  are  largely  specu- 
lative in  their  character;  yet  we  think,  that  taking  all 
the  allegations  together,  they  charge,  with  reasonable 
certainty,  actionable  negligeface,  on  the  part  of  ap- 
pellant. 

It  is  sound  doctrine,  strongly  entrenched  by  the 
authorities,  that  when  one  person  sees  another  in 
danger  or  peril,  from  which  he  is  unable  to  extricate 
himself  with  reasonable  care  and  prudence,  it  is  the 
highest  duty  of  such  person  so  to  act  as  not  to  in- 
crease the  peril,  and,  if  he  does  act  in  a  manner  to 
increase  the  danger,  with  a  full  knowledge  of  the 
facts,  it  is  negligence,  for  which  he  may  be  required 
to  respond  in  damages.  Citizens^  Street  R.  W.  Co. 
V.  Lowe  J 12  Ind.  App.  47;  Cincinnati^  efc,  R,  W.  Co.  v. 
Long,  Admr.,  112  Ind.  166;  Indianapolis,  etc.,  B.  W. 
Co.  V.  Pitzer,  109  Ind.  179;  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Judd,  Admr.,  10  Ind.  App.  213. 

We  might  cite  other  authorities  in  support  of  the 
proposition  but  we  deem  it  unnecessary.  We  hold 
the  complaint  good,  not  on  the  ground  of  the  manner 
in  which  appellant's  servants  were  running  the  hand- 
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car,  and  the  sudden  fright  caused  to  the  horse  there- 
by, but  on  the  ground  of  the  averments  in  the  com- 
plaint that  after  the  first  sudden  fright,  with  a 
knowledge  of  the  cause  thereof,  the  servants  con-, 
tinued  the  speed  of  the  car,  after  observing  the  ap- 
parent danger  to  appellee,  and  not  attempting  to  stop. 
These  facts,  as  averred  in  the  complaint,  were  acts  of 
negligence.  So  far  as  the  complaint  shows,  the  prox- 
imate cause  of  appellee's  injuries,  was  the  failure  of 
the  appellant,  through  its  servants,  to  exercise  rea- 
sonable care,  after  discovering  appellee's  peril,  coupled 
with  the  fact  that  they  knew  the  cause  of  the  fright  of 
the  horse. 

It  has  been  held  that  though  a  person  may  have 
subjected  himself  to  injury  by  his  own  negligence,  yet 
he  may  recover  for  such  injury  if  the  person  inflicting 
it  could  have  avoided  it  after  discovering  his  dan^^er, 
or  if  he  failed  to  use  ordinary  care.  Judge  Thompson 
statps  the  rule  as  follows:  "Perhaps  a  better  ex- 
pression of  this  rule  is,  that  although  the  plaintiff  has 
negligently  exposed  himself  or  his  property  to  an  in- 
jury, yet  if  the  defendant,  after  discovering  the  ex- 
posed situation,  inflicts  the  injury  upon  him. through 
a  failure  to  exercise  ordinary  care,  the  plaintiff  may 
recover  damages."  Thompson  on  Negligence,  1157, 
note.  See,  also,  Beach  on  Contributory  Negligence, 
section  54;  Barker  v.  Savage,  45  N.  Y.  191,  194;  6  Am. 
Rep.  66;  Brown  v.  Lynn,  31  Pa.  St.  610;  Morris  v. 
ChicagOy  etc.,  R.  W  Co.j  45  la.  29;  Grand  Trunk  R. 
R.  Co.  V.  Ives,  144  U.  S.  408.  We  think  the  complaint 
states  a  good  cause  of  action,  and  that  the  demurrer 
was  rightly  overruled. 

Appellant,  at  the  proper  time,  moved  in  writing  to 
strike  out  parts  of  the  complaint  which  motion  was 
overruled,  and  the  questions  arising  thereunder  are 
properly  presented  for  our  decision.   It  is  the  proper 
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practice,  where  a  pleading  contains  irrelevant  or  re- 
dundant matter,  to  move  to  strike  it  out.  Elliott's 
General  Practice,  section  1040;  Booker  v.  Goldsborouffh, 
44  Ind.  490;  Rogers  v.  Smith,  17  Ind.  323,  79  Am.  Dec. 
483. 

The  complaint  in  this  case  is  not  by  any  means 
a  model  pleading,  and  contains  much  irrelevant  and 
redundant  matter,  and  appellant  sought  to  elim- 
inate it  by  a  motion  to  strike  out.  While  parts 
of  the  complaint  might  have  gone  out  on  appellant's 
motion,  yet  there  was  no  reversible  error  in  over- 
ruling the  motion.  It  may  be  stated  as  a  general 
rule,  that  it  is  harmless  error  to  overrule  a  motion  to 
strike  out  parts  of  a  pleading.  Elliott's  General 
Practice,  section  1040;  Walker  v.  Larkin,  127  Ind.  100; 
Brickley  v.  Edwards j  131  Ind.  3;  Sprague  v  Pi^it- 
chard,  108  Ind.  491.  This  disposes  of  the  fourth  as- 
signment of  error. 

The  sixth  assignment  of  error  is,  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new 
trial.  It  is  insisted  by  appellant  with  much  earnest- 
ness that  there  is  no  evidence  in  the  record  to  support 
the-material  averment  of  the  complaint  that  the  ap- 
pellant's servants  in  charge  of  the  hand-car  knew 
the  cause  of  the  frightened  condition  of  the  appellee's 
horse.  It  clearly  appears,  both  by  the  evidence  and 
the  verdict,  that  when  appellant's  servants  first  came 
in  view  of  appellee's  horse,  it  was  plunging  and  rear- 
ing, and  was  badly  frightened,  but  we  have  searched 
the  record  in  vain  to  find  any  evidence  that  even  tends 
to  show  that  they  knew  the  cause  of  the  fright. 

Th^  averment  that  appellant's  servants  knew  the 
cause  of  the  fright  of  appellee's  horse  was  material, 
and  proof  thereof  was  essential.  Such  averment  in 
our  judgment  was  the  crueinl  test  of  the  sufficiency 
of  the  complaint.     When  those  in  rhnrcre  of  the  hand- 
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ear  first  saw  appellee  and  his  horse,  they  were  some 
distance  from  the  track.  They  were  engaged  in  dis- 
charging the  duties  they  owed  to  their  master.  They 
were  operating  the  car  in  a  lawful  manner.  There 
was  no  apparent  danger  of  a  collision  between  the 
hand-car  and  appellee's  horse  and  buggy.  They  had 
the  right  of  way  and  had  a  right  to  presume  appellee 
would  not  attempt  to  cross  the  track  in  front  of  them. 
They  were  under  no  obligation  to  appellee  to  stop  the 
car,  unless  such  obligation  arose  from  the  fact  that 
they  knew  the  cause  of  the  frightened  condition  of  the 
horse,  and  that  by  stopping  the  car,  the  danger  to 
appellee  might  have  been  averted. 

There  is  not  a  word  of  evidence  in  the  record  to 
show  such  knowledge  on  the  part  of  appellant's 
servants,  while,  on  the  contrary,  there  is  direct  and 
positive  evidence  that  some  of  them  at  least,  had  no 
such  knowledge.  The  evidence  shows  that  there 
were  six  persons  on  the  hand-car,  and  five  of  them 
were  called  as  witnesses.  The  car  was  going  east, 
and  four  of  the  men  were  facing  east,  and  two  west, 
and  all  "pumping,"  or  engaged  in  propelling  the  car. 
The  speed  of  the  car,  as  found  by  the  jury,  was  from 
ten  to  twelve  miles  an  hour.  One  of  the  persons  on 
the  hand-car  testified  that  he  did  not  know  the  horse 
was  scared  at  the  car,  which  fact  was  brought  out  on 
cross-examination  by  appellee.  Another  testified 
that  he  did  not  think  the  horse  was  scared  at  the  car, 
while  the  other  four  were  not  asked  nor  did  they  say 
anything  about  it. 

Notwithstanding  the  evidence,  or  rather  want  of 
evidence  in  support  of  this  point,  the  jury  found  that 
the  servants  of  appellant  did  know  the  cause  of  such 
fright,  etc.,  as  will  appear  from  the  following  in- 
terrogatories and  answers:  "(84)  Did  the  defend- 
ant's agents  and  servants  in  charge  of  said  hand-car 
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know  that  said  horse  was  frightened  and  plunging 
and  rearing  as  aforesaid  on  account  of  the  approach 
of  said  hand-car  at  the  time  they  first  saw  him  as 
aforesaid?  Yes."  "(128)  Did  the  defendant's  said 
agents  and  servants,  with  full  knowledge  that  plain- 
tiff's said  horse  was  scared  and  becoming  unman- 
ageable by  reason  of  the  approach  of  said  hand-car, 
run  said  hand-car  in  the  direction  of  said  horse  a 
distance  of  150  to  200  feet,  and  to  a  point  within  15 
to  20  feet  of  said  horse?  Yes."  "(130)  Did  the 
defendant's  said  agents  and  servants  in  charge  of 
said  hand-car  know,  during  all  the  time  they  were 
running  said  hand-car  in  the  direction  of  said 
horse,  while  he  was  in  s^id  frightened  condition 
as  aforesaid,  that  the  nearer  they  approached  the 
said  horse  with  said  car,  the  worse  and  more  seri- 
ous would  be  his  fright,  and  more  dangerous  and 
perilous  the  plaintiff's  condition?  Yes."  "(147)  Did 
the  plaintiff's  said  horse  become  unmanageable  and 
run  away  by  reason  of  the  act  of  defendant's  agents 
and  servants  in  charge  of  said  car  in  so  running  said 
car  said  distance  of  150  to  200  feet  in  the  direction 
of  plaintiff's  said  horse  after  the  defendant's  said 
agents  and  servants  in  charge  of  said  car  had  full 
knowledge  and  notice  of  the  frightened  condition  of 
plaintiff's  said  horse,  and  the  cause  of  his  fright,  and 
full  notice  and  knowledge  that  their  running  and 
propelling  said  car  in  the  direction  of  said  horse  was 
causing  said  fright?    Yes." 

Here  we  have  the  finding  of  a  material  fact,  essen- 
tial to  appellee's  right  to  recover,  and  such  finding 
having  been  made  without  even  the  shadow  of  evi- 
dence to  support  it.  As  has  been  said,  it  was  a  ma- 
terial fact,  and  before  the  jury  were  authorized  to  find 
it,  it  was  necessary  that  there  must  have  been  some 
evidence  upon  which  to  base  it.     As  was  said  in  Mann 
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V.  Belt  R.  R.y  etc.,  Co.,  128  Ind.  138:  "The  courts 
cannot  close  their  eyes  to  matters  of  general  no- 
toriety, and  to. matters  of  every  day  observation." 
And  hence  we  know  that  it  is  not  an  unusual  occur- 
rence for  a  horse  to  become  frightened  at  inanimate 
or  other  objects  upon  or  at  the  side  of  a  public  high- 
way. In  many  instances  the  very  appearance  of  a 
railway  causes  a  horse  to  frighten,  as  though  there 
was  an  instinct  of  the  ever  present  danger  lurking 
about  it. 

So  far  as  it  appears  from  the  evidence,  appellant's 
servants  might  have  reasonably  supposed  that  ap- 
pellee's horse  had  become  frightened  at  some  object 
before  the  hand-car  came  into  view,  for  when  they 
first  saw  him,  he  was  greatly  frightened,  rearing, 
plunging,and  running  away.  From  all  the  facts  and 
circumstances  shown  by  the  evidence,  there  was  good 
reason  for  such  belief.  We  are  not  unmindful  of  the 
verv  wholesome  rule  that  under  certain  circumstances 
a  jury  may  infer  a  fact  from  other  proved  facts,  cir- 
cumstances, and  conditions,  for  then  there  is  a  rea- 
sonable and  tangible  basis,  from  which  such  inference 
m^y  be  fairly  drawn.  But  a  jury  is  not  authorized 
to  assume  that  a  fact  exists,  in  the  absence  of  any 
proof  thereof,  or  where  there  is  no  fact,  condition,  or 
circumstance  upon  which  a  reasonable  or  legal  infer- 
ence may  be  predicated. 

The  evidence  clearly  shows,  and  the  jury  found, 
that  the  men  on  the  hand-car  did  not  know  that  ap- 
pellee's horse  was  frightened  beyond  control,  until 
they  saw  it  running  away.  Interrogatory  thirteen 
and  answer  are  as  follows:  "Did  the  men  on  the 
hand-car  know  that  plaintiflF  could  not  manage  his 
horse  until  they  saw  it  running  away.  Answer,  No.'' 
It  is  further  found,  as  a  fact,  that  appellee  had 
crossed    the   railroad    track,    before   the    hand-car 
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reached  the  crossing.  Eliminating  from  the  verdict 
interrogatories  84,  .128,  130,  and  147,  and  answers, 
which  we  have  just  quoted,  upon  the  question  of 
knowledge  of  appellant's  servants  of  the  cause  of  the 
fright  of  the  horse, — and  they  must  be  eliminated 
because  of  a  total  failure  of  proof, — it  leaves  the  ver- 
dict defective,  because  of  a  failure  to  find  a  material 
fact, upon  a  material  issue,  essential  to  appellee's  right" 
of  recovery.  For  a  failure  of  the  jury  to  find  suclj 
material  fact,  appellee  was  not  entitled  to  judgment. 

The  rule  is  firmly  established  in  this  State  that,  the 
appellate  tribunal  will  not  disturb  a  verdict  of  a  jury 
or  the  finding  of  a  court  upon  the  mere  weight  of  evi- 
dence. Where  there  is  some  evidence  to  sustain  the 
verdict  or  finding,  no  difference  however  slight,  they 
will  not  be  disturbed,  but  where  there  is  no  evidence 
to  support  the  verdict  or  finding  upon  a  material 
question  in  issue,  the  judgment  will  be  reversed. 

As  was  said  in  Kitch  v.  Schoenell^  80  Ind.  74:.  "But 
where,  as  in  this  case,  there  is  no  evidence  in  the 
record  tending  to  sustain  the  verdict  upon  the  real 
question  in  issue,  it  is  as  much  the  duty  of  this  court 
to  reverse  the  judgment  below  and  remand  the  cause 
for  a  new  trial,  as  it  would  be  for  any  error  of  law 
occurring  at  the  trial  and  excepted  to."  See  also 
Roe  V.  Cronkhite,  65  Ind.  183;  Davis  v.  Orater,  62 
Ind.  408;  Butterfield  v.  Trittipo,  67  Ind.  338;  Riley  y, 
Boyer,  76  Ind.  152;  Norwood  v.  Harness,  98  Ind.  134, 
49  Am.  Rep.  739;  City  of  Warsaw  v.  Dunlap,  112  Ind. 
576.- 

An  additional  reason  assigned  in  appellant's  mo- 
tion for  a  new  trial  was  the  admission,  over  its  ob- 
jection, of  certain  evidence.  In  his  examination  in 
chief,  appellee,  among  other  questions,  was  asked  the 
following:  "I  will  ask  you  w^hether  or  not  you  could 
have  held  your  horse  and  controlled  it,  had  persons 
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in  control  of  hand-car  stopped,  say,  within  any  place 
from  one  hundred  to  one  hundred  and  fifty  feet  where 
you  first  saw  it?  Answer.  I  could  handle  the  horse 
all  right."  "Had  it  not  been  for  those  ties  in  the 
road,  you  may  state  whether  or  not  you  could  have 
turned  your  horse  in  the  highway  oir  not?  Answer, 
I  could  have  turned  the  horse,  there  was  not  ♦  ♦  ♦ 
I  think  so."  To  comprehend  fully  the  scope,  force 
and  effect  of  these  questions  and  answers,  it  is  neces- 
sary for  us  to  quote  further  from  the  evidence  of  ap- 
pellee, and  to  that  end  we  add  the  following:  "You 
may  state  now  what  the  hand-car  and  what  the  horse 
did  from  the  time  he  began  jumping  there  till  he 
ran  away?  Ans.  Just  kept  an  prancing  all  the 
time."  "You  may  state  whether  or  not  it  was  possible 
for  you  to  stop  your  horse  or  control  it  during  that 
time?  Ans.  No  sir."  "Could  you  have  stopped  him 
from  the  time  you  saw  it,  and  when  he  saw  the  car 
could  you  have  stopped  the  horse?  Ans.  No  sir." 
"Did  you  cross  the  crossing?  Ans.  Yes."  "Isn't  it  a  fact 
the  hold-back  strap  broke,  and  the  buggy  ran  on  to 
the  horse  about  the  time  you  crossed  the  railroad? 
Ans.  Y^'es  sir."  "Was  that  before  you  crossed  the 
railroad?    Ans.     Y'^es  sir." 

Among  other  findings  in  the  verdict  are  the  follow- 
ing: "(74)  At  the  instant  plaintiflF's  horse  saw  said 
hand-car  did  he  become  frightened  and  excited? 
Ans.  Yes."  "(77)  Did  said  horse  at  said  instant 
when  he  saw  said  hand-car  begin  plunging  and  rear- 
ing and  appearing  frightened?  Ans.  Yes."  "(92) 
Did  the  plaintiff's  said  horse  continue  to  jump  and 
forge  forward  from  the  time  he  saw  said  hand-car 
until  he  crossed  said  railroad  track  at  said  crossing? 
Ans.  Y"es."  "(Ill)  From  the  time  plaintiff  saw 
said  hand-car  was  it  possible  for  him  to  turn  back  in 
said   highway  and   avoid   said   injury?     Ans.     No. 
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"(134^)  Could  and  would  plaintiff  have  controlled  his 
said  horse  and  prevented  said  injury  to  himself,  had 
the  defendant's  said  agents  and  servants  in  charge 
of  said  car  stopped  said  car  before  they  ran  the 
same  within  fifty  feet  of  plaintiff's  said  horse?  Ans. 
Yes/'  Interrogatory  134^,  and  the  answer  were  un- 
questionably bottomed  upon  the  evidence  of  appellee, 
wherein  he  was  permitted  to  testify,  over  appellant's 
objection,  that  he  could  have  controlled  and  managed 
his  horse,  after  its  fright,  if  the  hand-car  had  been 
duly  stopped. 

The  question  propounded  to  appellee  was  one  call- 
ing for  an  opinion,  and  the  answer  in  response  to  it 
was  but  an  expression  of  an  opinion.  The  rule  is 
firmly  established  that  a  witness  may  express  an 
opinion,  under  certain  circumstances,  but  there  must 
first  be  laid  the  foundation  for  such  opinion.  Thus, 
in  the  case  of  the  sanity  or  insanity  of  a  person,  a 
witness,  after  showing  his  acquaintance  and  relations 
to  the  party,  what  he  has  seen  him  do,  heard  him  say, 
and  observed  his  actions  and  conduct,  may  give  his 
opinion,  based  upon  the  facts  stated,  as  to  whether 
he  is  sane  or  insane.  But  here  a  witness  is  asked  to 
express  his  opinion  as  to  an  important  and  material 
fact,  without  there  first  having  been  laid  any  founda- 
tion therefor.  The  evidence  shows  that  the  horse  that 
appellee  was  driving  was  seven  years  old;  that  he  was 
ordinarily  gentle  and  well  broken,  and  that  he  was 
safe  to  drive.  It  further  shows  that  appellee  raised 
and  broke  the  horse,  and  had  driven  him  many  times, 
but  it  is  not  shown  that  the  horse  ever  became  fright- 
ened and  unmanageable  before,  or  that  appellee  had 
ever  had  any  experience  with  him  when  he  was  in 
that  condition,  or  that  he  had  ever  tried  to  control  or 
manage  him  when  he  was  frightened. 

As  is  averred  by  the  complaint,  the  appellee  "Being 
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unable  to  hold,  control,  or  manage  said  horse  on  ac- 
count of  his  fright,  ♦  ♦  ♦  said  horse  plunged 
forwards  and  ran  forwards  and  away,  etc."  As  is 
shown  by  the  evidence  and  found  by  the  jury,  the  very 
instant  he  saw  the  car  he  became  frightened  and  un- 
manageable, and  appellee  himself  said  that  it  was 
impossible  for  him  to  stop  or  control  his  horse  from 
the  time  he  first  saw  the  car. 

Here  we  have  a  horse  frightened  beyond  control, 
from  the  very  instant  of  his  fright.  We  must  as- 
sume, from  our  knowledge  of  human  nature,  that  the 
appellee  himself,  from  the  very  circumstances  and 
conditions  that  confronted  him,  was  also  frightened 
and  excited.  Under  such  conditions,  so  far  as  it 
appears  from  the  evidence,  it  was  utterly  impossible 
for  appellee  to  know  whether  or  not  he  could  have 
controlled  the  horse,  if  the  car  had  been  stopped. 
It  was  but  the  expression  of  an  unauthorized  opinion. 
Mr.  Best,  the  most  philosophical  of  writers  on  the  law 
of  evidence,  as  expressed  by  Judge  Gillett,  says:  "The 
use  of  witnesses  being  to  inform  the  tribunal  respect- 
ing facts,  their  opinions  are  not  generally  receivable 
as  evidence.  This  rule  is  necessary,  to  prevent  the 
other  rules  of  evidence  being  practically  nullified. 
Vain  would  it  be  for  the  law  to  constitute  the  jury 
the  triers  of  disputed  facts,  to  reject  derivative  evi- 
dence when  original  proof  is  withheld,  and  to  declare 
that  a  party  is  not  to  be  prejudiced  by  the  words  or 
acts  of  others  with  whom  he  is  unconnected,  if  tri- 
bunals might  be  sw^ayed  by  opinions  relative  to  these 
facts,  expressed  by  persons  who  come  before  them  in 
the  character  of  witnesses."  Best  on  Evidence,  sec- 
tion 511.  Mr.  Abbott  expresses  the  rule  thus:  "In 
a  matter  not  requiring  special  skill  or  experience 
*  *  *  opinion  evidence  is  not  generally  admis- 
sible.    In  such  cases  it  is  not  competent  to  ask  a  wit- 
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ness  whether  the  casualty  would  or  would  not  have 
occurred  had  a  specified  circumstance  been  different." 
Abbott's  Trial  Evidence,  p.  586,  section  13. 

"The  general  rule  is,  that  witnesses  must  testify 
to  facts,  and  not  to  opinions;  they  must  only  state 
facts,  not  draw  conclusions  or  inferences.  To  allow 
them  to  draw  conclusions  or  inferences,  is  to  usurp  the 
province  of  the  court  or  jury."  7  Am.  and  Eng.  Ency. 
of  Law,  p.  492;  Clark  v.  Fisher,  1  Paige  (N.  Y.)  171, 
19  Am.  Dec.  402;  Neilson  v.  Chicago,  etc.,  R.  W.  Co., 
58  Wis.  516,  17  N.  W.  310;  Watson  v.  Milwaukee, 
etc.,  R.  W.  Co.,  57  Wis.  332,  15N.  W.  468;  McNielr. 
Davidson,  37  Ind.  336;  Brunker  v.  Cummins,  133  Ind. 
443;  Pindar  v.  Kings  County  Fire  Ins  Co.,  36  N.  T. 
648,  93  Am.  Dec.  544;  Bass  Furnace  Co.  v.  Glasscock, 
82  Ala.  452,  2  South.  315,  60  Am.  Rep.  748;  Heathy. 
Slocum,  115  Pa.  St.  549,  9  Atl.  259;  Abbott  v.  People, 
86  N.  Y.  460;  People  v.  Murphy,  101  N.  Y.  126,  4  N. 
E.  326,  54  Am.  Rep.  661;  Sloan  v.  New  York  Central 
jB.  R.  Co.,  45  N.  Y.  125;  Campbell  v.  State,  10  Tex. 
App.  460;  Booth  v.  Cleveland  Rolling  Mill  Co.,  74  N. 
Y.  15;  Aliens.  Stotit,  51  N.  Y.  668. 

To  the  general  rule  above  quoted,  there  are  excep- 
tions, but  the  question  now  under  consideration  does 
not,  in  our  judgment,  come  within  any  of  the  excep- 
tions. We  think  the  rule  is  firmly  fixed  by  the  Su- 
preme Court  in  Brunktr  v.  Cummins,  supra.  In  that 
case  appellee  owned  a  building,  the  lower  part  of 
which  he  occupied  as  a  storeroom    and   warehouse, 

• 

and  the  upper  part  was  leased  to  a  lodge  of  Odd  Fel- 
lows. A  walk  ran  along  the  side  of  the  building  and 
was  usually  traversed  by  members  of  the  lodge  in 
going  to  and  departing  from  lodge  meetings.  The 
stairway  leading  up  to  the  lodge  room  was  reached 
by  ascending  a  platform  raised  several  inches  above 
the  walk.     A  barrel  was  rolled  upon  the  walk,  near 
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the  platform,  and  in  coming  out  of  the  lodge  room 
the  appellant  struck  his  foot  against  the  barrel  and 
was  thrown  down  and  injured.  It  was  contended  by 
appellee  in  the  trial  that  there  was  plenty  of  room 
for  a  person  to  walk  betw^een  the  barrel  and  the  wall 
in  safety,  and  he  was  asked  this  question:  "You  may 
state,  Mr.  Cummins,  whether  there  was  sufficient 
room,  between  where  the  barrel  was  and  the  wall  for 
a  man  to  walk  with  safety?"  To  which  he  made 
answer:  "Yes,  I  think  so,  as  much  room  as  we  com- 
monly have;  as  much  room  as  between  the  well-house 
and  brick  wall."  Elliott,  J.,  speaking  for  the  court 
said:  "The  court  violated  the  rule  forbidding  the  ex- 
pression of  opinions  by  witnesses,  in  allowing  this 
testimony  to  go  to  the  jury.  ♦  ♦  ♦  The  question  could 
not  possibly  be  answered  without  embracing  in  the 
answer  the  appellee's  opinion  of  what  one  using  the 
walk  could  safely  do,  and  upon  this  point  there  could 
be  no  opinion  without  mentally  deciding  the  extent 
to  which  the  walk  was  obstructed,  and  the  degree  of 
care  exercised  by  the  person  passing  along  it,  so  that 
in  answering  the  question,  the  appellee,  of  necessity, 
gave  an  opinion  on  two  important  points  upon  which 
it  was  the  exclusive  province  of  the  jury  to  formulate 
a  judgment  and  give  it  expression  in  their  verdict, 

*  *     *     In  this  case,  the  witness,  in  answering  the 
.question  asked,  necessarily  gave  judgment  in  the  form 

of  an  opinion,  *  ♦  ♦  and  thus  the  rule  was  violated. 

*  *  *  The  question  required  the  witness  to  express 
an  opinion  upon  matters  respecting  which  he  showed 
no  special  knowledge  or  skill,  and  this  of  itself  was 
enough  to  condemn  it."  See,  also,  Wilson  v.  Bennett. 
132  Ind.  210. 

The  two  questions  above  quoted  which  were  asked 
of  and  answered  by  appellee,  over  appellant^s  objec- 
tions, when  measured  by  the  authorities  cited,  were 
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improper,  because  they  called  for  the  opinion  of  wit- 
nesses. In  this  case  appellee  was  asked  if  he  could 
have  turned  his  horse,  and  thus  averted  the  injury, 
if  the  highway  had  not  been  obstructed  by  the  cross- 
ties;  and  whether  or  not  he  could  have  managed  and 
controlled  the  horse  had  appellants  stopped  the  hand- 
car, etc.  In  Brunkcry.  Cummins,  supra,  the  witness  was 
askedwif  there  was  not  room  to  walk  between  the  bar- 
rel and  the  wall,  and  the  court  held  that  it  was  error 
for  which  the  judgment  should  be  reversed.  Appellee^s 
answer  that  he  could  have  controlled  the  horse,  and 
could  have  turned  him  in  the  highway  under  the  con- 
ditions named,  was  the  expression  of  an  unauthorized 
and  unwarranted  opinion, — the  merest  conjecture  on 
his  part. 

This^  evidence  was  directed  to  material  points  and 
was  of  importance,  and  must  have  had  weight  and 
influence  with  the  jury,  for  they  found  in  harmony 
with  his  answers,  and  there  was  no  other  evidence 
upon  which  such  findings  could  be  based.  Where  evi- 
dence is  material  and  bears  upon  material  points  in 
favor  of  the  party  who  introduces  it,  the  presumption 
is  that  it  was  influential,and  that,  if  incompetent,  harm 
was  done  in  letting  it  go  to  the  jury.  Briink^r  v. 
Cummins,  supra.  Elliott's  App.  Proc,  section  594, 
and  authorities  there  cited.  As  was  said  in  Brunker 
V.  Cummins,  supra,  the  opinion  of  a  witness  whose  con-, 
duct  and  demeanor  impress  the  jury  favorably,  going 
to  them  under  the  sanction  of  the  court,  may  carry 
as  much  weight  as  the  statement  of  a  fact,  and  for 
this  reason  it  is  seldom  that  incompetent  opinion  evi- 
dence can  be  said  to  be  harmless 

In  highway  caei^es  witnesses  are  not  permitted  to 
give  an  opinion  as  to  the  public  utility  of  a  highway 
which  it  is  proposed  to  vacate  or  open.  That  is  a 
question  for  the  jury  or  court  to  determine  from  the 
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evidence,  and  not  a  fact  concerning  which  a  witness 
may  testify,  for  this  would  be  to  usurp  the  function 
or  right  of  the  jury  or  court.  As  was  said  in  Hughes 
V.  BegffSy  114  Ind.  427:  "It  is  settled  that  witnesses 
cannot  give  an  opinion  upon  the  exact  point  in  issue; 
and  it  is  also  settled,  that  whether  the  opening  or 
vacation  of  a  highway  will  be  of  public  utility  is  not 
a  question  upon  which  witnesses  can  express  their 
opinions."  Moore  v.  Auge^  125  Ind.  662;  Loshbaugh  v. 
Birdsell,  90  Ind.  466;  YostY.  Conroy,  92  Ind.  464,  47 
Am.  Rep.  156;  Tliompson  v.  DepreZj  96  Ind.  67;  1 
Oreenleaf  Evidence,  section  440.  The  judgment  is 
reversed,  and  the  court  below  is  directed  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
Comstock  and  Black,  JJ.,  dissent. 


Hubler  v.  Board  op  Commissioners  op  Cass 

County. 

[No.  3,877.     FUed  March  9,  1898.] 

Contracts. — Indexing  Records. —  County  Commissioners, —  A  con- 
tract entered  into  by  the  county  commissioners  with  the  recorder 
to  reindez  the  deed  and  mortgage  records  for  the  sum  of  four  cents 
for  each  entry  of  deed  and  mortgage,  when  construed  with  sections 
b^SS  et  seq..  Homer's  R.  S.  1897,  providing  the  manner  in  which 
such  work  shall  be  done,  is  held  to  mean  four  cents  for  each  instru- 
ment indexed, and  not  four  cents  for  each  entry. 

From  the  Miami  Circuit  Court.     Affirmed. 

D,  D.  Fickle  and  Lairy  cfe"  Mdhoney^  for  appellant. 

Nelson  &  Myers^  for  appellee. 

Comstock,  J. — The  facts  in  this  case,  briefly  stated, 
are  as  follows:  On  the  19th  day  of  December,  1894, 
Henry  Hubler,  the  appellant,  who  was  then  recorder 
of  Cass  county,  Indiana,  presented  to  the  board  of 
commissioners  of  Cass  county  in  open  session^  a  writ- 
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ten  proposition  to  reindex  the  deed  and  mortgage  rec- 
ords of  Cass  county,  Indiana,  using  the  Burr  patent 
index,  for  the  price  of  four  cents  for  each  entry  of  deed 
or  mortgage.  Said  proposition  was  accepted  by  the 
board  of  commissioners,  and  the  clerk  of  the  board 
of  commissioners  thereupon,  on  the  same  day,  made 
a  record  of  said  proceedings. 

The  appellant  thereafter  procured  assistants,  and 
proceeded  to  carry  out  said  contract  on  his  part  and 
to  reindex  the  deed  records  and  the  mortgage  records 
of  Cass  county,  using  for  such  purpose  the  Burr 
patent  index,  and  completed  the  work  before  the* com- 
mencement of  this  action.  The  board  of  commission- 
ers of  Cass  county,  prior  to  the  commencement  of 
this  action,  allowed  and  paid  the  appellant  on  said 
contract  the. sum  of  $1,000.00.  This  action  was  insti- 
tuted in  the  court  below  to  recover  an  alleged  balance 
claimed  by  the  appellant  upon  said  contract. 

The  controversy  as  to  the  amount  due  the  appellant 
under  his  contract  with  the  appellee  arises  in  this 
manner:  In  reindexing  the  deeds  and  mortgages  it 
was  necessary  for  appellant,  in  conformity  to  law, 
to  reindex  them  both  in  the  name  of  the  grantor 
and  grantee,  or  the  mortgagor  and  mortgagee,  as  the 
case  might  be,  so  that  in  every  case  therewere  at  least 
two  entries  for  each  instrument  reindexed,  and  in 
cases  where  there  was  more  than  one  party  to  an 
instrument,  either  mortgagors  or  mortgagees,  grant- 
ors or  grantees,  there  were  as  many  entries  as  there 
were  parties  to  such  instrument.  The  appellee  claims 
that  appellant  is  only  entitled  to  recover  at  the  rate 
of  four  cents  for  each  instrument  reindexed,  while 
appellant  contends  that  under  the  contract  he  is  en- 
titled to  recover  at  the  rate  of  four  cents  for  each 
entry  necessarily  made  in  reindexing  said  deeds  and 
Vol.  19—30 
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mortgages.  The  defendant  set  up  several  defenses 
by  way  of  answers  and  counterclaim,  and  also  offered 
to  confess  judgment  for  $300.00. 

The  contract  sued  on  and  admitted  is  made  up  of 
the  written  proposition  of  appellant  and  the  written 
acceptance  of  appellee  and  is  wholly  in  writing.  The 
proposition  of  appellant  is  as  follows:  "I  hereby  sub- 
mit my  proposal  for  the  reindexing  of  the  old  deed 
and  mortgage  records,  using  the  Burr  patent  index, 
for  the  sum  of  four  cents  (?.04:)  for  each  entry  of  deed 
and  mortgage.  Respectfully  submitted,  ITenry  Hub- 
ler, Recorder  of  Cass  County.^'  The  court  overruled 
appellee's  demurrer  to  the  complaint,  and  appellant's 
demurrer  to  the  sixth  paragraph  of  answer,  and  first 
paragraph  of  counterclaim.  There  was  a  special  ver- 
dict returned,  upon  which,  on  motion  of  appellee,  the 
court  rendered  judgment  in  favor  of  appellant  for 
$300.00,  and  the  court  overruled  appellant's  motion 
for  judgment  for  $1,561.56  on  said  special  verdict,  to 
each  of  which  rulings  appellant  at  the  time  excepted. 

Under  the  errors  assigned  the  controlling  question 
presented  by  this  appeal  is  whether  appellee  is  enti- 
tled to  four  cents  for  each  entry  or  four  cents  for  the 
double  entry  of  each  deed  and  mortgage.  The  special 
verdict  shows  that  he  made  34,137  entries  of  deeds 
and  29,902  entries  of  mortgages.  The  facts  are  fully 
found  in  the  special  verdict,  and  are  within  the  issues, 
and,  as  the  same  questions  are  presented  by  the  de- 
murrers and  the  special  verdict,  it  is  not  necessary 
to  discuss  the  rulings  upon  the  demurrers.  The 
special  verdict  shows  that  the  foregoing  proposition 
was  submitted  by  appellant  to,  and  accepted  by,  ap- 
pellee. It  is  for  the  court  to  interpret  its  meaning. 
If,  by  its  terms,  appellant  was  entitled  to  receive  four 
cents  for  the  name  of  each  grantor  or  grantee,  mort- 
gagor or  mortgagee,  each  time  they  were  written  by 
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him,  the  trial  court  erred  in  the  amount  of  the  judg- 
ment rendered.  If,  on  the  other  hand,  he  was  enti- 
tled to  four  cents  for  each  instrument  only  reindexed, 
.the  judgment  should  not  be  disturbed. 

The  contract  is  free  from  ambiguity  when  read  in 
the  light  of  the  statute,  with  reference  to  which  it 
must  be  interpreted.  Section  5938,  Horner's  R.  8. 
1897,  is  as  follows:  "Each  recorder  in  this  state  is 
hereby  authorized  and  required,  within  a  reasonable 
time  after  the  passage  of  this  act,  to  make  out,  where 
the  same  has  not  been  done,  a  complete  or  general 
index  to  all  the  records  of  deeds  for  real  estate  in  his 
office.  Such  index  shall  be  double,  giving  the  name 
of  each  grantor  and  grantee  alphabetically,  a  concise 
description  of  the  premises,  the  date  of  the  deed,  to- 
gether with  the  number  or  letter  of  the  book,  and  the 
page  in  which  the  deed  is  recorded."  Section  5939 
provides  that  a  like  index  of  mortgages  shall  be  made. 
Section  5940  provides  that  after  the  completion  of  the 
general  indexes,  each  recorder  shall  continue  them 
upon  the  filing  for  record  of  deeds  and  mortgages. 
Section  5941  provides  that  "The  board  doing  county 
business  shall  allow  the  recorder  for  making  such 
complete  or  general  indexes,  fifteen  cents  for  each 
hundred  words  contained  in  the  same." 

The  only  indexing  for  which  the  board  of  com- 
missioners could  contract  with  appellant  is  that  pre- 
scribed in  the  statute, — a  double  index,  giving  the 
name  of  each  grantor  and  grantee,  mortgagor  and 
mortgagee  alphabetically.  An  index  which  failed  in 
this  would  be  no  index  within  the  meaning  of  the  stat- 
ute. With  reference  to  the  instruments  enumerated 
in  the  statute,  an  indexing  entry  must  be  fairiy  held 
to  mean  what  the  statute  defines  as  an  index,  and  the 
entry  of  whatever  is  prescribed  therein  as  constituting 
the  index.     The  language  of  the  contract  is  for  "eacli 
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entry  of  deed  or  mortgage."  Neither  the  entry  of 
the  name  of  grantor  or  grantee  alone,  nor  the  entry 
of  both,  not  alphabetically,  with  or  withput  the  de- 
scription of  the  real  etsate,  nor  the  single  entry  of 
them  all  would  be  the  index  required.  Both  parties 
to  the  contract  are  presumed  to  have  had  the  statute 
in  mind  at  the  time  it  was  entered  int6.  The  com- 
missioners  under  the  law,  were  without  power  to 
make  any  other  contract.  To  say  that  the  entry  of  the 
name  of  each  grantor,  grantee,  mortgagor,  and  mort- 
gagee would  constitute  an  index,  would  be  equivalent 
to  saying  that  the  entry  of  each  date,  each  description 
of  real  estate,  each  reference  to  the  page  of  record 
where  the  instrument  is  recorded  is  also  an  entry. 
This  construction  would  be  unreasonable.  The 
amount  which  might  be  claimed  by  appellant  under 
such  interpretation  would  far  exceed  the  amount 
which  the  commissioners  are  authorized  to  pay  for 
such  services.  The  commissioners  are  empowered  to 
contract  for  reindexing  certain  records  of  the  county. 
Hoffman  v.  Boardy  etc.,  96  Ind.  85.  •  But  they  are  only 
authorized  to  contract  for  the  work  prescribed  by 
statute,  and  to  make  no  greater  compensation  than  ii* 
there  provided.  The  statute  limits  the  compensation 
to  fifteen  cents  for  each  hundred  words.  The  jury 
finds  that  the  number  of  deeds  indexed  in  this  cause  is 
17,000  and  of  mortgages,  14,951,  making  a  total  of 
31,951  instruments,  for  which  he  claimed  a  balance 
of  $1,561.85,  or  four  cents  for  the  double  entry  of  the 
name  of  each  party  to  each  instrument. 

Without  having  the  exact  figures  showing  the  num- 
ber of  words  necessary  to  make  the  index  required  by 
statute  of  the  instruments  indexed  under  the  contract 
in  question,  we  feel  safe  in  concluding  that  the  amount 
paid  appellant  before  the  beginning  of  the  suit,  to- 
gether with  the  amount  of  judgment  rendered  in  his. 


NOVEMBEE  TERM,  1897— Vol.  19.        469 

Teuton ia  Loan  and  Building  Company  v.  Turrell. 

favor  by  the  trial  court,  will  at  least  fully  equal  the 
sum  which  the  commissioners  were  authorized  to  al- 
low him  for  the  work  performed.     The  trial  court 
reached  the  correct  conclusion.     Judgment  affirmed. 
Wiley,  J.,  took  no  part. 


Teutonla.  Loan  and  Building  Company  v.  Turrell. 

[No.  2,372.     Filed  March  10,  1898.] 

Notaries.  —  Power  to  Administer  Oaths,  —  Judicial  Notice,  —  The 
power  to  administer  oaths  is  not  conferred  upon  a  notary  public  by 
common  law,  but  hj  legislative  enactment,  and  courts  of  this  State 
cannot  take  judicial  notice  of  legislative  enactments  of  other  states 
conferring  such  powers,    pp.  470,  471. 

Sahb. — Jurisdiction. — Affidavit. — Where  hj  the  caption  of  an  affida- 
vit it  appears  to  have  been  sworn  to  in  Marion  county,  Indiana,  but 
by  the  certificate  of  the  notary  that  it  was  sworn  to  in  Hamilton 
county,  Ohio,  the  place  of  such  officer's  jurisdiction,  it  will  be  pre- 
simied  that  such  officer  acted  according  to  law  and  made  the  affi- 
davit within  his  jurisdiction,    pp.  471,  472. 

Garnishment. — Attachment, — Affidavits. — Where  affidavits  in  attach- 
ment and  garnishment  are  held  insufficient  no  further  proceedings 
can  be  had  in  such  case  until  sufficient  affidavits  are  filed,    p.  472, 

Same. — Attachment. — Affidavits. — Where  the  court  dismissed  a  cause 
in  attachment  and  garnishment  on  account  of  the  insufficiency  of 
the  affidavits  on  which  such  proceeding  was  based,  additional  affi- 
davits filed  with  the  clerk  while  the  court  had  under  consideration 
the  original  affidavits  are  not  properly  a  part  of  the  record  on 
appeaL    pp.  472-474. 

From  the  Marion  Superior  Court.     Affirmed. 

Orris  P.  Cobb^  Edwin  J.  Howard  and  George  W. 
Woods,  for  appellant. 
J.  E.  Scott,  for  appellee. 

Robinson,  C.  J. — Appellant  sued  appellee,  and  filed 
an  affidavit  and  bond  in  attachment  and  also  an  affida- 
vit in  garnishment.  The  garnishee  defendant,  John 
Herron,  executor  of  the  last  will  of  Electa  Herron,  de- 
ceased, appeared  specially  and  moved  to  quash  the 
writs  of  attachment  and  garnishment,  which  motions 
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were  sustained,  and  these  rulings  are  the  first  errors 
assigned. 

It  is  argued  that  the  affidavit  in  attachment  was  in- 
sufficient for  the  reason  that  it  appears  from  the  venue 
of  the  affidavit  that  it  was  sworn  to  in  Marion  county,- 
Indiana,  and  from  the  certificate  of  the  notary  before 
whom  the  affidavit  was  sworn,and  his  official  seal, that 
the  oath  was  administered  in  Marion  county,  Indiana, 
by  one  Orris  P.  Cobb,  a  notary  public  in  and  for  Ham- 
ilton county  and  State  of  Ohio;  and  that  there  is  no 
certificate  of  the  clerk  of  the  circuit  or  district  court 

■ 

or  court  of  common  pleas  in  Hamilton  county,  Ohio, 
that  such  notary  is  by  the  laws  of  that  state  empow- 
ered to  administer  oaths  and  take  affidavits. 

In  the  particulars  above  named  the  affidavits  in 
attachment  and  garnishment  are  the  same.  The  affi- 
davit in  attachment,  as  to  the  objection  urged,  is  as 
follows: 

"State  of  Indiana,  Marion  County,  ss: 

"The  Teutonia  Loan  and  Building  Company  v.  Os- 
car Turrell.  No.  45716.  Superior  Court.  Affidavit 
in  attachment.  Gotlieb  IIolz,  being  duly  sworn,  etc., 
*  *  *  as  affiant  verily  believes.  [Signed]  G. 
Holz. 

"Subscribed  and  sworn  to  before  me  this  2nd  day  of 
September,  1893.  Orris  P.  Cobb,  Notary  Public  in 
iand  for  Hamilton  county  and  state  of  Ohio."  No- 
tarial seal  Hamilton  county,  Ohio. 

A  notary  public  is  a  public  officer.  The  office  orig- 
inated in  the  early  Roman  jurisprudence  and  was 
known  in  England  before  the  conquest.  All  acts  done 
by  a  notary  public,  which  fall  within  the  rules  of  the 
law  merchant,  have  always  been  respected  under  the 
law  of  nations.  But  there  are  certain  acts  which  do 
not  belong  to  the  office  except  by  virtue  of  a  statute. 
One  of  these  is  taking  affidavits.     All  the  states  have 


NOVEMBER  TERM,  1897— Vol.  19.        471 

I — — 

Teutonia  Loan  and  Building  Company  v,  Turrell. 

• 

conferred  this  power  upon  notaries,  but  the  courts 
of  any  one  state  cannot  take  judicial  notice  of  a 
statute  of  another  state  conferring  this  power.  We 
have  a  statute  in  this  State  which  provides  that  certifi- 
cates or  instruments  purporting  to  be  the  official  act 
of  a  notary  public  of  this  State  or  of  any  other  state, 
and  purporting  to  be  under  the  seal  and  signature  of 
such  notary  public,  shall  be  received  as  presumptive 
evidence  of  the  official  character  of  such  instrument 
and  of  the  facts  therein  set  forth.  Section  464,  Burns' 
B.  S.  1894.  But  it  is  evident  that  this  section  was 
not  intended  to  apply  to  taking  an  affidavit  in  another 
state  as  that  is  especially  provided  for  in  another  sec- 
tion. 

Section  483,  Burns'  R.  S.  1894,  provides  that:  "When 
any  affidavit  is  taken  in  another  state,  and  certified 
by  the  officer  or  justice  of  the  peace  taking  the  same, 
under  his  hand  and  seal  of  office,  if  he  have  any  such 
seal,  and  attested  by  the  clerk  of  the  circuit  or  dis- 
trict court,  or  court  of  common  pleas  of  the  county 
where  such  officet  exercises  the  duties  of  his  office, 
under  the  hand  of  the  clerk  and  seal  of  his  court,  the 
clerk  also  certifying  that  the  officer  or  justice  of  the 
peace  is,  by  the  laws  of  said  state,  duly  empowered 
to  administer  oaths  and  affirmations,  and  take  affida- 
vits, every  such  affidavit  shall  be  deemed  sufficiently 
authenticated,  and  may  be  received  and  used  in  any 
of  the  courts  of  this  state." 

In  the  case  at  bar  the  officer  was  a  notary  in  and 
for  Hamilton  county,  Ohio,  and  the  presumption  is 
that  he  acted  within  his  jurisdiction  and  adminis- 
tered the  oath  where  he  had  a  right  to  administer  it.  It 
is  true  that  the  affidavit  at  the  beginning  would  pur- 
port to  have  been  made  in  Marion  county,  Indiana, 
but  the  words  at  the  beginning  are  no  more  control- 
ling than  those  at  the  close  where  the  officer  designates 
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his  jurisdiction.  We  cannot  presume  that  he  violated 
the  law  of  this  State,  and  this  we  must  do  if  we  hold 
that  the  affidavit  on  its  face  purports  to  have  been 
made  in  this  State.  Section  2130,  Burns'  R.  S.  1894. 
The  presumption  is  controlling  that  the  officer  took 
the  affidavit  in  the  state  of  Ohio.  But  whether  a 
notary  public  in  Ohio  has  power  to  take  affidavits  is  a 
matter  of  which  the  courts  of  this  State  cannot  take 
judicial  notice.  The  statute  above  set  out  provides 
how  an  affidavit  taken  in  another  state  may  be  re- 
ceived and  used  in  the  courts  of  this  State.  It  does 
not  appear  that  any  attempt  was  made  to  comply 
with  that  statute.  There  is  nothing  to  show  that  the 
notary  had  any  power  to  administer  oaths.  As  this 
is  not  one  of  the  common  law  powers  of  a  notary,  but 
is  conferred  only  by  legislative  enactment,  we  cannot 
presume  its  existence.  It  was  not  error  to  sustain 
the  motion  to  quash  the  writs  of  attachment  and 
garnishment.  Proffatt  on  Notaries,  sections  24,  64; 
Keefer  v.  Masortj  36  111.  406  ;^BcAn  v.  Young  d  Co.,  21 
Ga.  207. 

As  the  affidavit  in  garnishment  was  insufficient, 
there  was  no  error  in  overruling  appellant's  motion 
to  substitute  the  executor  of  the  person,  since  de- 
ceased, who  had  been  served  as  garnishee  defendant. 
All  the  proceedings  in  garnishment  were  dependent 
upon  a  sufficient  affidavit.  When  the  affidavits  in 
attachment  and  garnishment  were  held  insufficient 
no  further  proceedings  could  be  had  in  that  respect 
until  sufficient  affidavits  were  filed.  The  complaint, 
affidavit  and  bond  in  attachment  were  filed  Septem- 
ber 5th,  1893.  The  writ  of  attachment  and  garnishee 
summons  were  issued  the  same  day.  On  the  follow- 
ing day  an  affidavit  of  nonresidence  of  the  defendant 
was  filed,  and  an  order  of  publication  against  the  de- 
fendant was  entered.     On  October  19,  1893,  the  gar- 
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nishee  defendant  entered  his  special  appearance  and 
moved  to  quash  the  writs  of  attachment  and  garnish- 
ment, and  on  the  2nd  day  of  April,  1894,  these  motions 
were  sustained,  to  which  ruling  appellant  excepted, 
and  on  April  9,  1894,  appellant  filed  its  bills  of  ex- 
ceptions to  those  rulings.  On  the  20th  day  of  De- 
cember, 1894,  appellant  filed  proof  of  publication  of 
notice  to  defendant,  and  on  the  same  day  filed  its 
verified  motion  for  a  nunc  pro  tunc  entry,  alleging  that 
on  the  22nd  day  of  March,  1894,  additional  affidavits  in 
attachment  and  garnishment  were  filed  with  the  clerk, 
who  issued  to  the  sheriff  a  writ  of  attachment  and  sum- 
mons in  garnishment,  which  were  duly  served  on  the 
same  day  and  return  made  by  the  sheriff ;  that  through 
the  mistake  or  inadvertence  of  the  clerk  no  minute  of 
such  filing  was  made  by  the  clerk,  and  that  said  affida- 
vits were  on  file  and  among  the  file  papers  in  said 
cause,  and  asking  "an  order  that  an  entry  be  made 
by  the  clerk  of  this  court,  nunc  pro  tunc,  showing  that 
said  affidavit  in  attachment  and  said  affidavit  in 
garnishment  were  each  filed  with  the  said  clerk  by 
said  plaintiff  on  the  22nd  day  of  March,  1894,  and  that 
the  clerk  cause  notice  of  the  pendency  of  this  motion 
to  be  given  to  said  defendant."  This  motion  was  over- 
ruled, as  stated  in  a  bill  of  exceptions,  "for  the  reason 
that  said  additional  affidavits  could  only  have  been 
properly  filed  in  open  court  and  by  leave  .of  court.'' 
To  this  ruling  appellant  excepted,  and  filed  a  bill 
of  exceptions.  On  October  21,  1895,  appellant  filed 
its  verified  motion  to  be  allowed  to  substitute  A.  P. 
Stanton  executor  and  garnishee  defendant  in  place  of 
John  Herron,  deceased,  and  on  the  24th  day  of  Octo- 
ber, 1895,  appellant  filed  its  motion  to  review  and  set 
aside  the  ruling  of  the  court  sustaining  the  motions 
to  quash  the  writs  of  attachment  and  garnishment. 
On  the  23rd  day  of  November,  1896,  the  two  motions 
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last  mentioned,  to  substitute  and  review,  were  over- 
ruled and  bills  of  exceptions  filed.  The  record  then 
recites,  "And  the  plaintiff  now  elects  to  stand  by  the 
pleadings  heretofore  filed  herein,  and,  refusing  to 
plead  further,  the  court  does  now  of  its  own  motion, 
dismiss  this  action  and  adjudge  that  the  plaintiff  pay 

all  costs  herein  taxed  at dollars  and cents." 

As  the  affidavits  in  attachment  and  garnishment 
were  insufficient,  it  necessarily  follows  that  no  subse- 
quent proceedings  based  upon  these  aflftdavits  could 
be  had.  There  was  no  error  in  overruling  the  motion 
for  a  nunc  pro  tunc  entry,  as  the  additional  affidavits 
were  simply  filed  with  the  clerk  and  were  filed  while 
the  x^ourt  had  under  consideration  the  original  affida- 
vits, and  which  were  afterwards  held  to  be  insufficient 
by  the  court.  There  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed.  Judgment 
affirmed. 

DiEBOLD,  Administrator,  v.  Sharp  et  al. 

[No.  2,885.     Filed  March  10, 1898.] 

Death  by  Wrongful  Act. — Damages. — Recovery  by  Relatives  of 
Deceased. — Damages  cannot  be  recovered  for  the  death  of  an  un- 
married woman  over  twenty-one  years  of  age  by  her  administrator 
for  the  benefit  of  her  father  and  brothers  and  sisters,  where  it  is  not 
shown  that  she  was  rendering  services  for  any  person  for  whose 
benefit  the  action  was  brought,  or  that  either  of  such  persons  were 
dependent  upon  her  in  such  a  sense  that  any  ascertainable  pecuniary 
loss  was  occasioned  by  her  death. 

From  the  Allen  Circuit  Court.     Affirmed. 

J.  M.  Robinson,  Henry  Colerick  and  J,  E.  K, 
France^  for  appellant. 

Zollars  <&:  Worden^  for  appellees. 

Black,  J. — The  appellant,  administrator  of  the  es- 
tate of  Clara  Diebold,  deceased,  sued  the  appellees, 
Carrie  B.  Sharp,  Delphine  B.  Wells  and  the  West- 
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minster  Seminary  Association,  to  recover  for  the  death 
of  the  appellant's  intestate  caused  by  an  explosion  of 
gas  in  a  closet  of  a  school  building  wherein  she  was 
employed  as  a  domestic.  There  was  a  special  verdict, 
in  the  formal  alternative  conclusion  of  which  the 
jury  assessed  damages  to  the  appellant  in  the  sum  of 
$2,500.00.  The  court  rendered  judgment  for  the  ap- 
pellees. The  rulings  upon  the  motions  of  the  parties 
for  judgment  on  the  special  verdict  are  presented 
alone  for  our  consideration.  In  the  argument  on  be- 
half of  the  appellant,  the  only  question  discussed  re- 
lates to  the  measure  of  damages  in  such  an  action  for 
the  death  of  one  caused  by  the  wrongful  act  or  omis- 
sion of  another,  brought  by  the  personal  representa- 
tive of  the  former. 

It  appears  from  the  special  verdict  that  the  appel- 
lant's intestate  was  between  twenty-one  and  twenty- 
two  years  of  age  and  unmarried,  at  the  time  of  her 
death ;  that  she  left  surviving  her  a  father,  two  broth- 
ers and  a  sister,  who  were  still  living;  that  the  ex- 
pectation of  life  of  the  intestate  was  forty  years;  that 
she  was  a  healthy  and  vigorous  woman,  capable  of 
earning  by  labor  five  dollars  per  week;  that  she  was 
working  for  the  appellees  Carrie  B.  Sharp  and  Del- 
phine  B.  Wells,  in  the  kitchen  of  a  building  owned  by 
the  appellee  the  Westminster  Seminary  Association, 
and  occupied  and  used  as  a  school  building  by  said 
Shilrp  and  Wells  as  lessees  of  said  association,  and 
that  the  intestate  went  into  a  certain  closet  in  said 
building  and  struck  a  match,  thereby  causing  an  ex- 
plosion which  resulted  in  her  death.  No  other  facts 
affecting  the  question  of  the  amount  of  damages  are 
found. 

Though  the  burden  of  proof  was  upon  the  appellant, 
his  counsel  practically  assume  in  argument  that  he 
was  entitled  to  the  rendition  of  judgment  in  his  favor 


476        APPELLATE  COURT  OF  INDIANA, 

Diebold,  Administrator,  v.  Sharp  et  cU. 

upon  the  special  verdict.  We  could  not  reverse  the 
action  of  the  trial  court  and  direct  the  entry  of  judg- 
ment in  favor  of  the  appellant,  without  examining  the 
entire  verdict,  and  concluding  upon  such  examination 
that  every  material  fact  in  support  of  such  a  judg- 
ment appears  in  the  verdict.  If  it  should  appfear  from 
the  findings  of  the  jury  that  the  persons  for  whose 
benefit  the  action  was  brought  were  damaged  substan- 
tially, as  claimed  by  counsel  for  the  appellant,  the  ques- 
tion would  arise  as  to  whether  upon  such  a  presenta- 
tion of  the  cause  by  counsel,  we  should  examine  the 
verdict  to  ascertain  if  in  other  respects  it  shows  the 
appellant  to  be  entitled  to  recover.  This  question  we 
need  not  decide,  inasmuch  as  we  find  ourselves  unable 
to  agree  with  the  position  taken  by  counsel  for  appel- 
lant upon  the  only  question  discussed  by  them. 

The  right  to  maintain  a  civil  action  for  the  death 
of  a  human  being  is  purely  statutory,  and  the  proper 
basis  for  the  assessment  of  damages  in  such  an  action 
must  depend  upon  the  legislative  intent  as  found  by 
a  proper  construction  of  the  statutes.  Section  267, 
Burns-  R.  S.  1894  (266,  Horner's  R.  S.  1897),  provides: 
*^V  father  (or  in  case  of  his  death,  or  desertion  of  his 
family,  or  imprisonment,  the  mother)  may  maintain 
an  action  for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward.  But 
when  the  action  is  brought  by  the  guardian  for  an 
injury  to  his  ward,  the  damages  shall  inure  to  the 
benefit  of  his  ward."  Section  285,  Burns'  R.  S.  1894 
(284,  Horner's  R.  S.  1897),. is  as  follows:  "When  the 
death  of  one  is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  of  the  former 
may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action,  had  he 
lived,  against  the  latter  for  an  injury  for  the  same 
act  or  omission.     The  action  must   be   commenced 
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within  two  years.  The  damages  cannot  exceed  ten 
thousand  dollars,  and  must  inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased." 

It  is  contended  for  the  appellant,  in  effect,  that  un- 
der the  facts  shown  in  the  special  verdict,  the  appel- 
lant, suing  for  the  benefit  of  the  father,  brothers,  and 
sister  of  the  intestate,  was  entitled  to  recover  an 
amount  equal  to  the  value  of  her  life. 

In  Mayhew  v.  Burns^  103  Ind.  328,  reviewing  former 
cases,  which  are  not  in  all  respects  harmonious,  it 
was  said  of  said  sections  267  and  285  Burns'  R.  S.  1894 
(266  and  284,  Horner's  R.  S.  1897),  that  the  reasonable 
and  natural  interpretation  of  the  language  employed 
in  the  first  section  is  to  give  the  parent  who  sustains 
injury  by  the  death  of  his  child  a  remedy  for  such 
injury  in  his  own  right,  while  the  latter  gives  to  the 
widow  or  next  of  kin,  through  the  personal  repre- 
sentative, a  right  to  recover  for  any  injury  which  they 
may  have  sustained  by  reason  of  the  death  of  an  adult, 
or  one  emancipated  from  parental  services,  and  in 
whose  life  they  may  have  had  a  pecuniary  interest. 
It  was  said  that  during  the  continuance  of  the  rela- 
tion of  parent  and  child  the  action  is  in  the  parent 
entitled  to  the  child's  services;  that  this  relation  pre- 
sumptively continues  during  the  minority  of  the  child, 
but  if  the  relation  continues  after  majority,  the  parent 
receiving  support  or  service  may  nevertheless  main- 
tain the  action,  in  which  case  the  reasonable  expecta- 
tion of  pecuniary  advantage  by  the  relation  remain- 
ing may  be  taken  into  account  and  damages  may  be 
given  for  the  probable  pecuniary  loss  sustained  by  the 
parent;  but  that  if  the  relation  does  not  exist,  the 
action  is  to  be  broucrht  by  the  personal  representa- 
tive, regardless  of  the  age  of  the  deceased,  provided 
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there  are  persons  sustaining  such  relation  as  that  they 
may  be  supposed  to  have  sustained  pecuniary  injury 
on  account  of  the  death. 

It  was  further  said  that  where  the  wrongful  act  or 
omission  occasions  the  death  of  an  adult,  or  one  not 
in  the  service  of  his  parent,  or  in  whose  life  a  widow 
or  next  of  kin  may,  on  account  of  their  relation  or 
situation,  have  a  pecuniary  interest  as  such,  the  right 
of  action  is  exclusively  in  the  personal  representative 
for  their  benefit.  It  was  said  further  that  under  the 
first  section  the  damages  recoverable  are  arrived  at 
from  a  consideration  of  the  probable  value  of  the 
child's  services  from  the  time  of  the  injury  until  it 
would  have  attained  its  majority,  taken  in  connection 
with  its  expectancy  and  prospects  in  life,  less  the 
probable  cost  of  support  and  maintenance,  added  to 
this  the  expenses  of  care,  attention,  etc.,  made  neces- 
sary by  the  injury,  while  under  the  second  section  the 
damages  are  to  be  considered  in  each  case  according 
to  its  circumtsances;  that  in  assessing  damages  re- 
sulting to  the  wife,  children  or  next  of  kin,  the  ability 
of  the  deceased  to  have  provided  for  the  support  and 
edtication  of  those  dependent  upon  him,  the  number 
and  degree  of  kindred  mentioned  in  the  statute,  and 
their  dependence  upon  him  for  support,  are  important 
considerations;  that  although  it  is  not  necessary  to  the 
maintenance  of  the  action  for  the  next  of  kin  that 
the  deceased  should  have  been  under  a  legal. obliga- 
tion to  render  them  support,  it  is  nevertheless  of  con- 
sequence that  their  relation  and  situation  should  be 
shown  with  a  view  of  affording  a  basis  upon  which  to 
determine  the  pecuniary  loss  sustained. 

In  LmtivUle,  etc.,  R.  W.  Co,  v.  Goodj/koontz,  119  Ind. 
Ill,  it  is  said  in  the  usual  clear  and  plain  manner  of 
Mitchell,  J.,  "We  know  of  no  principle  or  precedent 
which  sustains  a  recovery  of  damages  for  the  death  of 
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a  human  being,  no  matter  how  caused,  simply  for  the 
purpose  of  enhancing  the  value  of  the  decedent's  es- 
tate. The  action  is  given  to  afford  compensation  for 
those  who  have  sustained  pecuniary  loss  by  the  death, 
and  not  for  the  benefit  of  the  decedent's  estate.  ♦  ♦  ♦ 
Damages  cannot  be  recovered  for  the  death  of  a 
human  being,  except  by  or  for  the  benefit  of  those 
who  are  supposed  to  have  sustained  a  sensible  and 
appreciable  pecuniary  loss  therefrom.  Pecuniary 
loss,  not  to  the  estate  of  the  deceased  person,  but  to 
those  who  had  a  reasonable  expectation  of  pecuniary 
benefit,  as  of  right,  or  of  duty,  or  from  a  recognized 
sense  of  obligation,  from  the  continuance  of  the  life, 
is  the  foundation  of  the  action." 

In  Chicago,  etc.,  /?.  R.  Co.  v.  Branyariy  10  Ind.  App. 
570,  an  action  brought  by  an  administrator  for  the 
death  of  a  young  man  nineteen  years  of  age,  it  was 
said :  "There  is  evidence  tending  to  prove  that  Simons 
was  earning  $2.25  per  day ;  that  he  w^as  in  good  health ; 
that  there  were,  at  the  time  of  his  death,  other  mem- 
bers of  the  family  younger  than  himself,  toward  whose 
support  he  had  contributed  to  some  extent  at  least, 
and  that  in  favor  of  a  sixteen  vear  old  sister  he  was 
carrying  an  accident' policy  of  insurance  for  $2,000.00; 
that  his  mother  was  dead,  but  his  father,  who  had 
manumitted  or  emancipated  him  was  living."  It  was 
held  that  there  was  evidence  authorizing  a  verdict 
for  more  than  nominal  damages.  The  court  remarked 
that  it  is  not  necessary,  in  order  to  authorize  a  recov- 
ery in  such  case,  that  the  next  of  kin  should  have  a 
legal  claim  on  the  decedent,  but  said  that  it  should  be 
borne  in  mind  that  the  administrator,  as  their  repre- 
sentative, is  entitled  to  recover  only  for  the  pecuniary 
value  they  would  probably  have  derived,  taking  into 
account  all  contingencies  and  uncertainties,  had  his 
life  not  been  terminated. 
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In  Louisville,  etc.,  R.  W.  Co.  v.  Wright,  134  Ind.  509, 
the  court  had  occasion  to  discuss  the  subject  of  the 
measure  of  damages  in  an  action  brought  by  an  ad- 
ministrator for  the  death  of  his  intestate,  who  at  the 
time  of  his  death,  was  twenty-six  years  of  age,  was 
unmarried  and  left  surviving  him  a  father  and  mother 
as  his  only  heirs  at  law.  It  was  said  to  be  plain  that 
in  such  a  case  the  measure  of  damages  must  be  differ- 
ent from  one  where  the  deceased  left  a  widow  and 
children.  It  was  said:  "Here  the  deceased  was  un- 
der no  legal  obligation  to  support  the  next  of  kin  for 
whose  benefit  this  suit  is  prosecuted.  In  the  course  of 
nature,  it  is  not  probable. that  they  would  have  sur- 
vived him  and  thus  become  his  heirs;  nor  can  we  pre- 
sume that  he  would  not  have  married.  Their  pecun- 
iary loss,  therefore,  is  not  such  as  would  have  been 
sustained  by  a  widow  and  children.  For  these  rea- 
sons, we  think  it  was  error  to  instruct  the  jury  that 
they  should  assess  a  sum  of  money  equal  to  the 
amount  the  deceased  would  most  probably  have 
earned  during  the  period  of  his  life  in  which  he  would 
probably  have  earned  money.  As  the  pecuniary  loss 
in  cases  where  the  deceased  left  no  widow  or  children 
must,  of  necessity,  depend  upon  tDe  particular  circum- 
stances surrounding  each  case,  it  would  be  difficult, 
if  not  impossible,  to  lay  down  any  general  rule  appli- 
cable to  all  cases."  Counsel  for  the  appellant  admit 
that  the  case  last  mentioned  supports  the  action  of  the 
trial  court,  but  they  contend  that  the  doctrine  of  that 
case  is  not  supported  by  good  reason,  and  they  are  of 
the  opinion  that  the  case  should  be  overruled.  But, 
the  decision  not  being  antagonized  by  some  later 
expression  of  the  Supreme  Court,  it  must  be  followed 
by  this  court.  Besides,  it  is  in  harmony  with  the  other 
cases  which  we  have  cited. 

It  appears  in  this  verdict  that  the  intestate  was  an 
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adult  and  unmarried.  At  the  time  of  her  deatlj  she 
was  not  rendering  service  for  any  person  shown  to  be 
of  her  kin,  and  it  does  not  appear  that  she  had  in  any 
manner  contributed  to  any  of  the  persons  for  whose 
benefit  the  action  was  brought,  whether  by  rendering 
them  service  or  providing  for  them  out  of  her  earn- 
ings or  estate.  The  verdict  is  silent  even  as  to  the 
ages  of  the  relatives  mentioned.  It  is  not  shown  that 
any  one  was  at  any  time  dependent  upon  her  in  such 
a  sense  that  any  ascertainable  pecuniary  loss  was 
occasioned  by  her  death. 

In  such  a  case  substantial  damages  cannot  be  pre- 
sumed and  arbitrarily  given.  Much  latitude,  doubt- 
less, must  be  given  to  the  discretion  of  the  jury,  but 
there  must  be  /some  basis  of  fact  upon  which  to  pred- 
icate the  finding  of  substantial  pecuniary  lo^s.  The 
mere  existence  of  the  relationship  of  parent  or  brother 
or  sister  to  the  intestate,  in  connection  with  her  capac- 
ity to  earn  for  herself  a  certain  amount  weekly  and 
the  probability  that  she  would  have  lived  for  a  certain 
period,  cannot  furnish  a  reasonable  basis  for  the  cal- 
culation of  pecuniary  loss  to  her  kindred.  Whatever 
may  be  said  of  an  action  for  the  benefit  of  relatives 
dependent  as  a  wife  or  child,  the  assessment  of  dam- 
ages in  a  case  like  the  one  before  us  must  proceed,  not 
merely  upon  the  pecuniary  ability  of  the  deceased, 
but  rather  upon  the  anticipations  of  pecuniary  benefit 
which  the  surviving  next  of  kin  are  shown  to  have 
had  reasonable  ground  to  indulge. 

Whether  or  not,  upon  the  facts  stated  in  the  verdict, 
the  appellant  was  entitled  to  recover  nominal  dam- 
ages, we  need  not  decide,  as  we  could  not  base  the  re- 
versal of  the  judgment  upon  the  determination  of  such 
a  question.  The  judgment  is  affirmed. 
Vol.  19—31 
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The  Wabash  Eailroad  Company  v.  Achemire. 

[No.  2,418    Filed  March  10,  1898.] 

Mechamc's  Lien. — Railroads, — Under  the  provisions  of  section  7265, 
Bums'  R.  S.  1894,  that ' '  all  persons  who  shall  perform  work  or  labor 
in  the  way  of  grading,  building  embankments,  making  excavations 
for  the  track,  building  bridges,  trestle  work,  works  of  masonry, 
fencing,  or  any  other  structure,  or  who  shall  perform  work  of  any 
kind  in  the  construction  or  repair  of  any  railroad,  or  any  part 
thereof,  etc.,"  shall  be  entitled  to  a  lien,  a  person  performing  work 
and  labor  in  digging  a  well  for  a  railroad  company  in  its  stock  yards 
along  the  right  of  way  owned  and  operated  by  the  railroad  company 
may  hold  a  lien  against  the  railroad  for  the  value  of  such  work. 

From  the  Steuben  Circuit  Court.     Affirmed. 

Croxton  &  Powers  and  Stuart  Brotfiers  &  Ham- 
mond^  for  appellant. 

Thomas  S.  Wickwire,  F,  S.  Bohy  and  D.  M.  Linky 
for  appeltee. 

Henley,  J. — Appellee  began  this  action  in  the 
court  below  to  foreclose  a  mechanic's  lien  on  the 
property  of  appellant.  The  claim  arises  out  of  work 
done  by  appellee  in  putting  down  a  well  contracted 
for  by  appellant  to  be  dug  or  driven  at  its  stock 
yards.  The  appellee  was  not  the  contractor  to  do  the 
work,  but  >vas  a  laborer  employed  by  the  contractor, 
and  his  claim  is  based  upon  sections  7265,  7266  and 
7267,  Burns'  R.  S.  1894.  It  is  provided  by  section 
7265,  supra,  that  all  persons  who  shall  perform  work » 
or  labor  in  the  way  of  grading,  building  embankments, 
making  excavations  for  the  track,  building  bridges, 
trestle  work,  works  of  masonry,  fencing,  or  any  other 
structure,  or  who  shall  perform  work  of  any  kind  in 
the  construction  or  repair  of  any  railroad,  or  part 
thereof,  in  this  state,  and  all  persons  who  shall 
furnish  any  material  for  such  bridge,  etc.,  whether 
such  labor  be  performed, or  such  material  be  furnished 
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in  pursuance  of  a  contract  with  the  railroad  corpora- 
tion itself  or  whether  it  be  furnished  or  performed  in 
pursuance  of  a  contract  with  a  contractor,  subcon- 
tractor, lessee  or  agent  of  the  railroad  corporation, 
shall  have  a  lien  to  the  extent  of  the  work  or  labor 
so  performed  or  material  so  furnished  or  both,  upon 
the  right  of  way  and  franchises  of  such  railroad  cor- 
poration within  the  limits  of  the  county  in  which  the 
work  was  done  and  material  furnished.  It  is  further 
provided  by  this  section  that  if  the  work  is  done  or 
material  is  furnished  in  pursuance  of  a  contract  with 
a  lessee,  subcontractor  or  agent  of  a  railroad  corpora- 
tion, the  persons  performing  the  labor  or  furnishing 
the  material  shall  not  be  required  to  give  notice  to 
such  corporation  that  they  are  performing  the  labor 
or  furnishing  material  in  order  to  entitle  them  to 
acquire  and  hold  a  lien,  but  the  performance  of  the 
labor  and  the  furnishing  of  material,  shall  be  suffi- 
cient notice  to  such  corporation;  and  that  such  liens 
shall  be  enforced  as  other  mechanic's  liens  are  en- 
forced in  this  State.  Section  7266,  supra,  provides 
how  the  lien  may  be  acquired,  and  is  as  follows: 
"Any  person  desiring  to  acquire  the  lien  provided  for 
in  the  last  preceding  section,  shall  give  notice  of  his 
intention  to  hold  such  lien  by  causing  a  notice  thereof 
to  be  recorded  in  the  recorder's  office  of  the  proper 
county  in  the  same  manner,  and  within  the  same  time, 
as  above  provided,  for  giving  notice  of  mechanic's 
liens;  and  any  person  having  given  notice  within  the 
proper  time,  may  enforce  such  lien  in  the  same  man- 
ner as  mechanic's  liens.  Such  suit  must  be  brought 
within  one  year  from  the  time  such  notice  was  filed 
in  the  recorder's  office." 

Appellee's  complaint  alleges,  in  substance,  that 
appellant  owns  and  operates  a  line  of  railroad,  ex- 
tending through  the  State  of  Indiana  and  running 
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through  the  county  of  Steuben  in  said  State,  and 
that  said  road  was,  at  the  time  the  work  and  labor 
was  so  done  by  appellee,  in  the  process  of  being  con- 
structed, enlarged  and  improved  and  that  appellee 
was  employed  upon  said  line  of  road  in  improving, 
building  and  constructing  the  same  by  one  Charles 
Piatt,  one  of  appellant's  contractors,  and  that  appel- 
lant is  indebted  to  appellee  in  the  sum  of  $32.25  for 
work  and  labor  done  by  appellee  for  appellant's  con- 
tractor in  building  appellant's  railroad  through  said 
county.  That  on  the  11th  day  of  February,  1896,  and 
within  sixty  days  after  said  work  and  labor  was  done 
by  appellee  for  appellant,  appellee  filed  in  the  office  of 
the  recorder  of  Steuben  county  a  notice  to  appellant 
of  his  intention  to  hold  and  enforce  a  lien  upon  appel- 
lant's road,  right  of  way,  franchise,  etc.,  for  the 
amount  due  him  for  his  services  and  labor  aforesaid. 
That  said  notice  was  duly  filed  and  recorded  by  the 
recorder  of  Steuben  county  in  record  No.  10,  on 
page  579  of  the  miscellaneous  records  of  Steuben 
county,  Indiana;  that  the  amount  of  $32.25  is  due  and 
unpaid.  A  copy  of  the  notice  so  filed  arid  recorded  as 
aforesaid  is  filed  with  and  made  a  part  of  the  com- 
plaint, also  a  bill  of  particulars  of  the  work  done  by 
appellee  is  filed  with  the  complaint  and  made  a  part 
of  it,  and  judgment  is  asked  for  the  amount  with  at- 
torney's fees  and  that  the  lien  be  foreclosed. 

Appellant  demurred  to  the  complaint;  the  de- 
murrer was  overruled,  to  which  ruling  appellant  ex- 
cepted, and  filed  an  answer  in  two  paragraphs.  Ap- 
pellee replied  to  the  second  paragraph  of  answer,  and 
the  cause  being  at  issue  was  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury.  The 
court  having  been  requested  to  return  a  special  find- 
ing in  this  cause,  found  the  facts  substantially  as  fol- 
lows:   That  appellant  is,  and   was  at  the  time  the 
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labor  herein  mentioned  was  performed,  a  corporation 
owning  and  operating  a  railroad  through  Steuben 
county,  Indiana;  that  in  connection  with  the  opera- 
tion of  said  line  of  railroad  appellant  had  constructed, 
and  was,  in  January,  1896,  in  the  process  of  construct- 
ing cattle  yards  on  its  right  of  way  at  the  town  of 
Hudson  in  said  county,  and  that  said  cattle  yards  on 
said  right  of  way  and  the  said  appellant's  railroad 
were  not  complete  at  said  place  without  a  well  such 
as  is  hereafter  described;  that  prior  to  the  doing  of 
the  work  by  appellee,  appellant  had  contracted  with 
one  Piatt  to  sink  and  complete  such  well  upon  its 
said  line  and  in  said  cattle  yards;  that  said  Piatt 
hired  appellee  to  work  upon  said  well  in  the  capacity 
of  a  laborer  and  agreed  to  pay  him  at  the  rate  of  $1.50 
per  day  for  his  labor,  which  was  a  fair  and  reason- 
able compensation  for  his  work;  that  appellee  had  no 
notice  of  the  terms  and  stipulations  of  the  contract 
between  said  Piatt  and  appellant,  and  was  wholly 
ignorant  thereof;  that  in  pursuance  of  such  employ- 
ment by  said  Piatt  appellee  worked  21^  days  upon 
said  well,  and  in  the  construction  of  the  same  upon 
said  appellant's  right  of  way;  that  said  well  was  by 
appellant's  agent  pronounced  as  satisfactory  after 
having  been  operated  for  two  hours,  but  upon  the 
same  day  the  well  ceased  to  do  good  work  and  appel- 
lant has  not  paid  said  Piatt  for  said  well  and  refuses 
to  pay  for  appellee's  work;  that  on  the  11th  day  of 
February,  1896,  appellee  filed  in  the  office  of  the 
county  recorder  of  Steuben  county,  notice  of  his  in- 
tention to  hold  a  lien  for  the  payment  of  said  sum 
which  notice  was  upon  said  day  duly  recorded  in 
miscellaneous  record,  vol.  10  page  579.  The  finding 
then  sets  out  a  copy  of  the  notice;  that  on  the  6th 
day  of  July,  1896,  appellee  filed  the  complaint  herein 
to  foreclose  said  lien  and  that  a  reasonable  fee  for 
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his  attorney  is  |15.00,  and  that  the  sum  of  $32.25  and 
said  fee  of  f  15.00  is  due  and  unpaid.  The  court  then 
stated  its  conclusions  of  law  upon  the  facts  so  found 
and  before  the  final  rendition  of  judgment  in  favor  of 
appellee,  the  appellant  excepted  to  the  conclusions  of 
law  and  moved  the  court  for  a  new  trial,  which  was 
overruled  and  also  moved  for  judgment  notwith- 
standing the  conclusions  of  law,  which  was  overruled. 
The  record  and  assignment  of  errors  filed  in  this  court 
properly  presents  all  the  questions  arising  out  of  the 
rulings  of  the  lower  court  in  this  cause. 

It  is  first  contended  by  appellant's  counsel  that  the 
lower  court  erred  in  overruling  the  demurrer  to  the 
complaint.  We  think  the  complaint  good.  The 
statute  by  which  appellee  acquires  his  right  of  action 
is  eminently  remedial  and  must  be  liberally  con- 
strued; and  courts  will  not  indulge  such  niceties  of 
construction  in  practice  under  it,  as  to  render  it  in- 
effective, and  defeat  the  very  purpose  which  its  authors 
intended  it  to  serve.  Gilman  v.  Gard,  29  Ind.  291; 
McNamce  v.  Rauck,  128  Ind.  59;  Midland  R.  W.  Co.  v. 
Wilcox,  122  Ind.  84.  It  is  not  necessary  in  this  cause 
that  we  pass  upon  the  question  of  whether  or  not  a 
well  is  a  structure,  within  the  meaning  of  section  7266, 
supra.  The  statute  says  "all  persons  who  shall  per- 
form work  or  labor  in  the  way  of  grading,  building 
embankments,  making  excavations  for  the  track, 
building  bridges,  trestle  work,  works  of  masonry, 
fencing,  or  any  other  structure,  or  who  shall  perform 
tcork  of  any  kind  in  the  construction  or  repair  of  any 
railroad,  or  any  part  thereof,  etc.,"  shall  be  entitled 
to  a  lien.  The  lower  court  found  that  the  well  which 
appellee  worked  upon  was  a  necessary  part  of  ap- 
pellant's stock  yards.  The  stock  yards  were  upon 
appellant's  right  of  way,  and  were  owned  and  oper- 
ated by  appellant,  and  were  certainly  a  part  of  the 
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property  of  appellant;  and  work  done  by  appellee  in 
constructing  a  material  part  of  the  stock  yards  could 
certainly  be  classed  under  "work  of  any  kind,"  if  no- 
where else.  The  case  of  Midland  R.  W.  Co.^  v.  Wilcox, 
122  Ind.  84,  holds  adversely  to  appellant's  contention 
as  to  the  suflSciency  of  the  notice  of  lien,  and  the  alle- 
gations of  the  complaint  as  to  the  recording  of  the 
notice  and  the  finding  of  the  court  thereon  bring  it 
fairly  within  the  intent  of  the  statute.  In  holding 
the  complaint  good  we  have  disposed  of  abotit  all  of 
the  other  questions  raised  by  appellant  in  this  cause. 
We  think  that  the  conclusions  of  law  upon  the  facts 
found  in  this  cause  are  correct,  and  that  all  the  facts 
so  found  were  sustained  by  the  evidence,  and  that  the 
judgment  of  the  lower  court  was  without  error. 
Judgment  affirmed. 


McFadden  v.  Rhodes  et  al. 

[No.  2.582.     Filed  March  10,  1898.] 

Appeal  AND  Error. — Jurisdiction. — Under  the  provision  of  section 
1886,  Bums'  R.  S.  1894,  that  the  Appellate  Court  has  no  jurisdiction 
of  causes  originating  before  a  justice  of  the  peace  in  which  the 
amount  in  controversy  exclusive  of  interest  and  costs  does  not 
exceed  fifty  dollars,  the  Appellate  Court  in  determining  the  amount 
in  controversy  is  not  limited  to  the  prayer  of  the  complaint,  but 
may  examine  the  entire  record  for  such  purpose,  and  the  fact  that 
plaintiff  amended  his  complaint  in  the  circuit  court,  increasing  his 
demand  to  more  than  fifty  dollars  will  not  give  the  Appellate  Court 
jurisdiction  where  the  evidence  of  the  plaintiff  on  the  trial  showed 
the  amount  due  him  to  be  less  than  fifty  dollars. 

From  the  Shelby  Circuit  Court.     Appeal  dismissed. 

Adams  &  Carter  Sind  J.  B.  McFadden,  for  appellant. 
David  L.   Wilson,'  Will  A.   Yarling,  K.  M.   Hord 
and  E.  K.  Adams,  for  appellees. 

COMSTOCK,  J. — This  action  was  begun  before  a  jus- 
tice of  the  peace  to  recover  the  value  of  services  ren- 
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dered  by  appellant  as  an  attorney.  The  complaint 
before  the  justice  of  the  peace  valued  these  services 
at  $25.00.  In  the  circuit  court  appellant  filed  an 
amended  complaint,  but  the  only  material  difference 
in  the  original  and  the  amended  complaint  was  an  in- 
crease in  the  alleged  value  of  the  services  and  of  the 
demand  from  $25.00  to  $55.00.  There  were  two  trials 
in  the  circuit  court,  in  both  of  which  judgment  was 
rendered  in  favor  of  the  appellees,  defendants  below. 
Appelleies  move  to  dismiss  the  appeal  for  the  reasons: 
(1)  "That  the  cause  originated  before  a  justice  of  the 
peace  and  the  amount  in  controversy  exclusive  of  in- 
terest and  costs  does  not  exceed  $50.00,  and  the 
validity  of  an  ordinance  passed  by  an  incorporated 
town  or  city  is  not  in  controversy.^'  (2)  "Because  the 
evidence  of  appellant  before  the  justice  of  the  peace 
and  in  the  circuit  court  together  with  the  only  other 
witness  who  testified  on  the  subject  does  not  place 
the  amount  in  controversy  above  $30.00  as  shown  by 
the  record." 

This  court  has  no  jurisdiction  of  causes  of  this  char- 
acter originating  before  a  justice  of  the  peace  in 
which  the  amount  in  controversy  exclusive  of  interest 
and  costs  does  not  exceed  fifty  dollars.  Section  1336, 
Burns'  R.  S.  1894,  subdivision  second.  If  the  appeal 
will  lie  in  the  cause  before  us,  it  is  evident  that  it  can 
only  be  by  virtue  of  the  amendment  to  the  complaint 
changing  the  amount  claimed  in  the  prayer. 

For  the  purpose  of  determining  the  amount  in  con- 
troversy, the  court  is  not  limited  alone  to  the  prayer 
of  the  complaint,  "it  must  be  determined  from  the  en- 
tire record  and  from  the  material  facta  of  the  plead- 
ings and  not  from  the  formal  demand  for  judgment." 
Keadley.  Siddens,  131  Ind.  697;  Ex  Parte  Sweeney, 
etc.,  126  Ind.  683. 

It  appears  from  the  record  that  appellant  testified 
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upon  three  different  trials  of  this  cause  as  to  the  value 
of  the  services  for  which  he  sues.  Upon  the  first  oc- 
casion (before  the  justice  of  the  peace),  as  shown  by 
the  evidence  in  this  case,  he  testified  that  f  20.00 
would  be  a  very  low  fee  for  his  services;  upon  th4 
second,  that  they  were  worth  $30.00,  and  upon  the 
third,  that  they  were  worth  $25.00.  The  only  other 
witness  who  testified  as  to  the  value  of  the  services,' 
did  so  in  behalf  of  the  appellant  and  fixed  the  value 
at  $20.00.  It  is  not  unfair  to  appellant  to  allow  him 
to  name  the  amount  in  controversy  nor  can  he  be 
heard  to  say  that  any  greater  amount  is  in  contro- 
versv,  in  a  cause  of  this  nature,  than  the  amount 
named  by  the  undisputed  evidence  introduced  by  him- 
self, and,  as  that  evidence  makes  it  less  than  f  50.00 
the  appeal  will  not  lie.  The  motion  to  dismiss  Is 
sustained. 

Bohrer  v.  The  Dienhart  Harness  Company. 

[No.  1,761.     PUed  Jan.  11,  1898.     Rehearing  denied  March  10,  1898.] 

ADJomiNQ  Landowkers.— 2x»<eraZ  Support, ^Excavations,— Dam- 
ages,— The  owner  of  land  in  its  natural  state  without  any  structure 
or  artificial  weight  thereon  has  the  right  to  the  support  which  it  has 
from  adjoining  land,  and  may  recover  for  the  violation  of  such  right, 
without  regard  to  th^  question  of  negligence  on  the  part  of  the  per- 
son who  violates  such  right  by  the  removal  of  such  support;  but 
where  the  land  is  not  in  its  natural  condition  but  has  a  building 
thereon,  the  right  of  support,  without  regard  to  negligence,  does  not 
extend  to  the  increased  weight  caused  by  the  building,  and  for  the 
removal  of  the  support,  without  negligence,  there  can  be  no  recovery 
for  any  loss  greater  than  would  have  resulted  if  the  land  had  not 
been  burdened  by  such  artificial  weight.  *  p.  4^8. 

Same. — Lateral  Support. — Excavations. — Damages, — Notice. — Where 
one  makes  excavations  upon  his  own  land  and  thereby  endangers 
the  support  of  a  building  upon  the  adjoining  land  of  another,  the 
former  by  giving  notice  to  the  latter  may  relieve  himself  of  the 
necessity  of  using  extraordinary  care  to  protect  the  building;  but, 
in  making  such  excavation,  ordinary  care  must  be  exercised  to 
avoid  such  danger,  and  the  person  making  it  will  be  responsible 
for  the  consequences  of  negligence  therein  of  himself  or  servants. 
pp.  498,  499. 
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Adjoining  Landowners.— Xa^ero/  Support.— -Excavations,— Braces, 
— It  is  not  incumbent  upon  one  making  excavations  with  ordinary 
care  on  his  own  land  to  shore  up  the  foundation  wall  of  the  build- 
ing of  an  adjoining  landowner  having  notice  of  such  excavation. 
p,499. 

Same. — Lateral  Support. — Excavations. — Damage  to  Adjoining  Build- 
ings.— Proximate  Cause. — Where  a  landowner  made  an  excavation 
on  his  land  for  a  cellar  and  removed  the  earth  supporting  the  wall 
of  a  building  adjoining,  and  after  the  removal  of  such  earth  the 
wall  stood  uninjured  for  several  hours,  and  until  a  large  amount  of 
water  flowed  into  such  excavation  from  the  street,  the  removal  of 
the  earth  was  a  mere  condition,  and  the  flow  of  the  water  into  the 
excavation  was  the  proximate  cause  of  the  fall  of  the  wall.  pp. 
409,  600. 

Proximate  Cause. — Knowledge  of  Result. — To  render  a  person  liable 
for  the  proximate  and  natural  results  of  his  wrong  it  is  not  neces- 
sary that  the  particular  damage  which  accrued  should,  have  been 
actually  foreseen  or  expected,    p.  600. 

Adjoining  Landowners.  —  Excavations. —  Where  a  landowner  in 
making  an  excavation  for  a  building  on  his  own  land  removed  the 
earth  from  the  wall  of  a  building  adjoining,  and  in  making  such  ex- 
cavation and  removing  the  earth  therefrom  with  teams  sloped  the 
same  up  to  the  street  and  allowed  bricks  from  an  old  building  which 
had  been  removed  to  the  street  and  gutter  to  remain  therein,  thereby 
causing  the  water  from  a  heavy  rain  to  flow  from  the  street  into 
the  excavation  in  large  quantities,  such  landowner  is  liable  for 
damages  caused  to  the  wall  by  such  water,  notwithstanding  the 
bricks  were  removed  by  a  contractor  and  ordered  by  the  owner  to 
be  placed  in  the  street,  though  not  ordered  to  be  placed  in  the  gut- 
ter, where  such  contract  for  removing  the  bricks  to  the  street  hod 
been  completed,  and  the  bricks  were  in  the  possession  of  the  land- 
owner for  more  than  a  month  before  the  accident,    pp.  499-602. 

From  the  Tippecanoe  Superior  Court.     Affirmed, 

m 

Stuart  Brothers  &  Hammond  and  Edwin  P.  Ham." 
mondj  Jr.y  for  appellant. 

Kumler  &  Oaylord  and  John  F,  McHugh,  for  ap- 
pellee. 

Black,  J. — ^The  appellee  recovered  judgment  against 
the  appellant.  The  questions  presented  on  appeal 
were  raised  by  the  appellant's  exception  to  the  court's 
conclusions  of  law  upon  the  facts  stated  in  a  special 
finding.     The  south  part  of  a  certain  lot  in  the  city 
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of  Lafayette  was  owned  by  one  James  D,  Marshall. 
There  was  on  said  south  part  a  three-story  brick 
building,  which  was  occupied  and  used,  under  a  lease 
from  said  Marshall,  as  a  storehouse  and  place  of  busi- 
ness, by  the  appellee,  a  corporation  engaged  in  manu- 
facturing and  jobbing  harness  and  saddlery,  and  it 
had  in  said  building  goods  of  the  value  of  $5,000.00. 
The  appellant  owned  all  the  remaining  and  north  part 
of  said  lot.  The  lot  was  at  the  southeast  corner  of 
Third  and  Ferty  streets,  the  former  running  north  and 
south,  the  latter  east  and  west.  Said  building  fronted 
on  Third  street  and  extended  back  sixty  feet,  its  north 
wall  of  brick,  with  stone  foundation,  extending  along 
the  north  line  of  the  part  of  said  lot  owned  by  Mar- 
shall, and  immediately  adjacent  to  the  south  line  of 
the  part  owned  by  the  appellant.  The  north  line  of 
the  lot  extended  seventy  feet  along  Ferry  street. 
There  was  an  old  brick  building  on  the  part  of  the 
lot  owned  by  the  appellant,  its  south  wall  being  about 
seven  feet  from  the  dividing  line.  The  appellant,  de- 
siring to  remove  said  old  building  and  erect  a  new 
brick  building  covering  all  of  his  portion  of  said  lot, 
with  a  basement  or  cellar,  applied  for,  and  upon  giv- 
ing bond  as  required  by  a  city  ordinance  obtained, 
from  said  city,  on  the  11th  of  February,  1892,  a  proper 
building  permit,  good  from  that  date  until  August 
11,  1892,  whereby  he  was  permitted  to  use  one  half 
the  width  of  Third  and  Ferry  streets,  immediately 
fronting  the  property  which  it  was  proposed  to  im- 
prove, for  depositin*]:  building  materials  thereon,  com- 
mencing at  the  outer  edge  of  the  adjacent  sidewalk, 
it  being  expressly  stipulated  therein  that  nothing  con- 
tained in  the  permit  should  be  construed  as  per- 
mitting the  obstruction  of  any  street,  alley  or  gutter 
so  as  to  prevent  the  free  passage  of  persons,  vehicles 
or  water  upon  or  along  the  same.     About  the  1st  of 
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April,  1892,  the  appellant  contracted  with  the  firm  of 
Green  &  Demerly,  brick  and  stone  masons,  for  the 
tearing  down  of  said  old  building  and  for  the  erec- 
tion of  said  proposed  building  as  to  brick  and 
masonry,  the  contract  providing  that  said  firm,  after 
using  such  of  the  bricks  in  the  old  building  as  were 
suitable  for  the  purpose,  were  to  furnish  the  other 
bricks  for  the  proposed  building  and  the  stone  for  its 
foundation,  and  were  to  do  the  work,  including  tear- 
ing down  and  cleaning  the  bricks,  for  $1,095.75.  Green 
&  Demerly,  taking  said  contract  by  the  job,  were  to 
employ  and  pay  their  own  laborers  and  were  to  re- 
ceive from  the  appellant  said  sum  for  said  work  and 
new  materials.  In  a  few  days  after  the  making  of 
this  contract,  it  was  mutually  agreed  between  said 
firm  of  Green  &  Demerly,  the  appellant  and  one 
Henry  Martin,  that  Martin  should  have  the  job  of  tear- 
ing down  the  old  building,  cleaning  the  bricks  and 
removing  the  useless  rubbish,  and  that  for  this  work 
he  should  receive  from  the  appellant  |130.00,  which 
sum  should  be  deducted  from  the  the  amount  which 
it  had  theretofore  been  agreed  was  to  be  paid  to 
Green  &  Demerly;  that  Martin  should  have  charge 
of  the  tearing  down  of  the  old  building  and  cleaning 
the  bricks  for  the  appellant;  and  that  he  should  em- 
ploy and  pay  such  assistants  as  he  might  require  in 
doin2:  this  work.  In  pursuance  of  this  contract  Mar- 
tin tore  down  the  old  building,  cleaned  off  such  of  the 
bricks  as  were  suitable  to  be  placed  in  appellant's 
new  building,  and  hauled  away  the  worthless  ma- 
terials and  rubbish,  completing  the  job  about  the 
latter  part  of  May,  1892.  He  was  paid  in  full  therefor 
by  the  appellant  said  sum  of  $130.00  at  or  soon  after 
the  completion  of  the  job.  In  the  execution  of  this 
contract  Martin  employed  and  paid  the  men  assisting 
him,  and   the  appellant   exercised  no    control    over 
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Martin  or  his  employes  in  directing  how  the  work 
should  be  done,  except  that  the  appellant  did  direct 
Martin  to  place  and  pile  such  of  the  bricks  as  were  to 
be  used  in  the  proposed  building  on  Ferry  street,  im- 
mediately north  of  appellant's  part  of  said  lot,  but 
he  did  not  direct  Martin  to  pile  or  place  any  of  the 
bricks  in  the  gutter  of  said  street.  Martin,  in  exe- 
cuting this  contract  placed  and  piled  the  bricks  on 
the  south  side  of  Ferry  street,  from  near  the  center 
of  the  street,  where  the  pile  was  about  eight  feet  high, 
and  reaching  south  in  and  over  the  south  gutter  of 
the  street  to  the  curbstone,  where  the  pile  was  about 
two  feet  high,  the  pile  from  east  to  west  being  about 
thirty  feet  long.  The  bricks  remained  so  piled  until 
long  after  the  23d  of  June,  1892. 

Between  one  and  two  weeks  after  the  completion 
by  Martin  of  his  contract  as  to  the  old  brick  house 
and  the  payment  to  him  by  the  appellant  of  $130.00 
therefor,  Martin  and  the  appellant  entered  into  a  con- 
tract whereby  Martin  was  to  do  the  excavating  and 
removing  of  the  earth  for  the  basement  or  cellar  of 
the  proposed  new  building;  said  contract  being  made 
upon  the  acceptance  by  the  appellant  of  a  written 
proposition  from  Martin  dated  June  8,  1892,  where- 
by he  proposed  to  excavate  the  cellar  seventy  feet 
long  and  forty  feet  wide  and  six  and  one-half  feet 
deep  for  $105.00,  all  dirt  to  be  hauled  away.  Upon 
the  acceptance  of  Martin's  proposition,  he  commenced 
the  execution  of  the  contract,  employing  and  paying 
his  workmen  without  directions  from  the  appellant. 
He  hauled  the  soil  from  the  cellar  with  wagons  and 
teams,  and  in  so  doing  he  formed  a  wagon  way  from 
the  cellar  at  its  northeast  corner,  leading  therefrom 
across  the  sidewalk  and  gutter  on  the  south  side  of 
Ferry  street.*  This  .wagon  way  crossed  the  gutter 
immediately  east  of  the  old  bricks  so  placed  on  said 
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street  and  in  the  gutter  thereof.  Ferry  street  had  a 
descending  grade  from  east  to  west  of  eighteen  inches 
in  the  one  hundred  feet,  and  at  times  of  rain  the  sur- 
face water  from  some  three  or  four  blocks  east  and 
south  passed  and  flowed  off  through  said  gutter.  The 
curbstone  between  the  gutter  and  the  sidewalk  was 
ten  inches  high  from  the  bottom  of  the  gutter.  The 
old  bricks  so  placed  and  piled  and  remaining  in  the 
gutter  would  and  did  obstruct  and  prevent  the  pass- 
age of  water  coming  from  the  east  therein.  Martin 
did  not  remove  the  curbing,  but  he  placed  boards  and 
trash  in  the  gutter  so  as  to  facilitate  the  passage  of 
his  wagons  in  removing  the  earth.  As  the  excava- 
tion proceeded,  the  wagon  way  became  more  and 
more  inclined  so  as  to  reach  the  bottom  of  the  pro- 
gressing cellar.  On  the  23d  of  June,  1892,  in  the 
afternoon,  Martin  had  removed  most  of  the  earth 
from  the  excavation.  On  the.  south  side,  up  to  the 
foundation  wall  of  the  building  on  Marshall's  part  of 
the  lot,  the  earth  was  removed  for  most  of  the  way 
down  to,  and  even  with,  the  bottom  of  said  founda- 
tion, but  for  the  space  of  some  fifteen  feet  on  the  west 
end  of  said  foundation  wall  and  for  the  space  of  some 
twenty  feet  on  the  east  end  thereof,  the  excavation 
had  not  been  carried  down  to  the  bottom  of  the  wall 
by  some  one  to  two  and  one-half  feet,  there  being  less 
depth  of  excavation  near  the  corner  of  the  cellar  and 
where  the  wa.c^on  way  led  out  of  it.  For  the  length 
of  three  or  four  feet  near  the  middle  of  the  wall,  the 
excavation  had  been  carried  down  from  two  to  four 
inches  below  the  level  of  the  bottom  of  the  wall.  The 
eorth  toward  the  bottom  of  the  excavatiofn,  and  under 
said  wall  was  composed  of  a  fine  gravel,  and  when 
the  excavation  was  so  carried  below  the  foundation, 
fine  irravel  dropped  or  rolled  out  from  beneath  the 
wall  for  two  or  three  inches  back  from  its  north  side. 


NOVEMBER  TERM,  1897— Vol.  19.         495 

Bohrer  v.  The  Dienhart  Harness  Company. 

The  wall  was  twenty-one  to  twenty-two  inches  thick 
and  six  feet  six  inches  deep,  composed  of  rock  laid  in 
mortar.  Many  of  the  stones  were  small  and  of 
irregular  and  improper  shape  to  make  a  strong  and 
durable  wall,  especially  so  as  to  those  stones  in  the 
north  side  of  the  wall,  abutting  on  appellant's  soil. 
There  were  no  bond  stones,  or,  if  any,  very  few,  reach- 
ing through  the  entire  thickness  of  the  wall.  Some 
of  the  stones  on  the  north  side  were  laid  edgewise, 
so  as  to  be  of  little  help  in  giving  strength  to  the  wall, 
which  had  been  built  about  twenty-five  years,  and  the 
mortar,  if  ever  good,  had  lost,  by  reason  of  age  andi 
dampness,  most  of  its  cohesive  strength,  so  that  it 
served  but  little  purpose  in  supporting  and  giving 
strength  to  the  wall. 

The  situation  and  condition  of  the  bricks  in  the 
street  and  gutter  and  the  excavation  and  wall  were 
plainly  observable  and  known  to  both  the  appellant 
and  the  appellee,  through  its  president  and  secretary. 
The  appellant,  from  the  time  of  commencing  to  tear 
down  his  old  brick  building  up  to  and  including  the 
23d  of  June,  1892,  visited  the  work  two  or  three  times 
a  week,  for  a  short  time,  to  see  how  the  work  was 
progressing,  and  the  president  and  the  secretary  of 
the  appellee  were  present  daily  in  the  prosecution  of 
appellee's  business  in  the  Marshall  building,  and  they 
had  full  control  and  management  of  appellee's  busi- 
ness. 

Toward  the  close  of  the  afternoon  on  the  23d  of 
June,  1892,  there  were  indications  of  a  heavy  storm 
of  wind  or  rain  or  both,  and  Martin  and  his  employes, 
to  avoid  the  threatened  storm,  quit  their  work  of  ex- 
cavation about  half  past  five  o'clock,  when  it  had 
commenced  to  sprinkle.  Soon  afterward  there  was  a 
heavv  wind  from  the  northwest,  and  soon  thereafter 
a  heavy  shower  of  rain  accompanied  with  a  strong 
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wind.  Said  fall  of  rain  caused  the  water  to  gather 
and  flow  west  in  said  south  gutter  of  Ferry  street  in 
considerable  volume.  By  reason  of  said  obstruction 
of  said  gutter  by  said  old  bricks,  said  water  was 
forced  over  the  curbstone  (said  curbstone  being 
lower  than  the  center  of  the  street),  and  ran  down  and 
along  said  inclined  wagon  way  into  and  upon  said 
excavation,  and  thence  over  and  against  said  founda- 
tion wall  and  the  earth  supporting  it,  and  thereby 
caused  said  foundation  wall  to  become  strll  weaker, 
and  caused  the  earth  under  and  adjacent  thereto  to 
become  loosened  and  to  still  further  give  way  and 
settle  at  the  place  under  the  wall  where  the  excava- 
tion had  gone  deeper  than  the  bottom  thereof,  and 
thus  caused  the  wall  to  give  way  at  that  point,  and 
thus  caused  the  entire  foundation  wall  and  the  brick 
wall  of  said  building  thereon  to  fall,  carrying  down 
the  floors  and  roof  of  the  building  and  casting  the 
stones,  bricks  and  mortar,  together  with  many  of  the 
appellee's  goods,  into  the  cellar  of  said  Marshall 
building  and  said  excavation,  thereby  destroying  and 
damaging  the  stock  of  goods  owned  by  the  appellee 
in  said  building,  to  its  damage  in  the  sum  of  $1,675.51. 
It  was  found  that  the  foundation  wall,  with  the 
lateral  support  of  the  appellant's  soil,  before  it  was  so 
removed,  was  reasonably  safe  and  durable,  and  suf- 
ficient to  support  the  brick  wall  of  the  Marshall  build- 
ing, but  that  without  such  lateral  support,  and  vrith 
appellant's  said  soil  removed,  said  wall  was  insuf- 
ficient and  liable  to  fall  from  any  slight  cause  that 
might  reasonably  be  expected  to  occur  at  any  time; 
that  said  wall  did  maintain  itself  intact  for  some  two 
or  three  hours  after  the  removal  of  appellant's  soil; 
that  neither  the  appellee,  the  appellant  nor  Marshall, 
before  the  excavation  and  removal  of  the  soil  had  any 
knowledge  of  the  formation  and    character   of  the 
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fouQdation  wall,  and  neither  of  them  had  any  notice, 
expectation  or  fear  that  said  wall  and  building  were 
liable  to  fall  on  account  of  the  excavation  and  the 
character  and  condition  of  the  wall,  except  that  some 
bystander  on  the  sidewalk  had  remarked,  in  the  pres- 
ence of  appellee's  president,  that  there  was  danger 
that  the  wall  would  give  way  and  fall,  but  said  re- 
mark made  no  impression  on  said  president,  and  he 
had  no  apprehension  of  what  did  occur.  Said  Mar- 
shall was  not  a  resident  of  this  State,  but  resided  in 
the  city  of  Chicago,  and  had  not  been  in  the  city  of 
Lafayette  for  several  years.  The  building  was  in  the 
possession  of  his  tenant,  the  appellee,  and  he  knew 
nothing  of  the  proposed  building  or  said  excavation, 
or  of  the  falling  of  his  building,  until  after  the  23d 
of  June,  1892.  The  court  found  that  the  immediate 
cause  of  the  giving  way  and  collapse  of  the  founda- 
tion wall  and  said  building  and  said  damage  was  the 
llowing  in  of  the  water  from  the  obstructed  gutter, 
down  and  along  the  wagon  way  into  the  excavation 
and  against  the  wall  and  the  earth  thereunder,  as 
above  stated ;  that  at  the  time  of  the  fall  of  the  build- 
ing it  had  been  raining  very  hard  for  about  one-half 
an  hour;  that  the  rain  was  preceded  and  accompanied 
with  a  very  heavy  wind,  blowing  from  the  northwest; 
that  the  rain  and  wind  continued  for  a  short  time 
after  the  fall  of  the  building,  and  the  water  from  all 
of  said  rain  thus  flowing  into  the  excavation  from  the 
obstructed  gutter,  flooded  the  excavation  and  also  the 
cellar  under  the  Marshall  building  to  the  depth  of 
from  ten  to  twelve  inches  above  the  bottom  of  the 
foundation  wall;  that  had  said  wall  been  well  con- 
structed and  of  the  strength  of  foundation  walls 
usually  placed  to  support  the  kind  of  building  erected 
thereon,  the  water  would  not  have  affected  or  injured 
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if  so  as  to  cause  it  so  to  give  way  and  fall..  Martin 
when  employed  to  do  each  of  said  jobs  was  a  com- 
petent and  experienced  workman  in  such  work,  and 
Green  &  Demerly  and  Martin  were,  and  for  many 
years  had  been  residents  of  said  city  of  Lafayette. 
In  making  said  excavation,  Martin  and  his  employes 
were  careful,  in  that  they  did  not  remove  or  strike  or 
disturb  any  of  the  stones  in  said  foundation  wall,  an(i 
did  not  dig  under  it  at  any  place.  The  president  and 
secretary  of  the  appellee  knew,  from  the  time  that 
appellant  commenced  tearing  down  the  old  brick 
building,  that  he  was  going  to  erect  a  new  building 
covering  all  of  his  part  of  the  lot,  with  a  cellar  there- 
under, and  they  were  present  from  day  to  day  and 
saw  how  the  work  was  being  done  and  how  the  gutter 
was  being  obstructed,  and  they  made  no  objection 
thereto. 

The  owner  of  land  has  the  absolute  legal  right  that 
it,  in  its  natural  condition  without  any  structure  op 
artificial  weight  thereon,  shall  not  be  deprived  of  the 
support  which  it  in  such  natural  condition  has  from 
adjoining  land;  and  he  may  recover  for  the  violation 
of  such  right,  without  regard  to  the  presence  or  ab- 
sence of  negligence  on  the  part  of  the  person  who 
violates  the  right  by  the  removal  of  such  support. 
Where  the  land  is  not  in  its  natural  conditiX)n,  but  has 
a  building-thereon,  as  in  the  case  before  us,  the  right 
of  support  without  regard  to  negligence  does  not  ex- 
tend to  the  increased  weight  caused  by  the  building, 
and  for  the  removal  of  the  support  without  negligence 
there  can  be  no  recovery  for  any  loss  greater  than 
would  have  resulted  if  the  land  had  not  been  bur- 
dened with  the  superincumbent  artificial  weight. 

Where  one,  in  making  improvements  on  his  own 
land,  excavates  it  and  thereby  endangers  the  support 
of  a  building  upon  the  adjoining  land  of  another,  the 
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former,  by  giving  notice  to  the  latter,  may  relieve 
himself  of  the  necessity  of  using  extraordinary  efforts 
to  protect  the  building;  but  in  making  such  excava- 
tion ordinary  care  must  be  exercised  to  avoid  such 
danger,  and  the  person  making  it  will  be  responsible 
for  the  consequences  of  negligence  therein  of  himself 
or  his  servants.  This  subject  has  been  discussed  sat- 
isfactorily, and,  for  the  purposes  of  this  case,  suf- 
ficiently, in  Block  v.  Ilazeltine,  3  Ind.  App.  491,  and 
Moelkring  v.  Evans,  121  Ind.  195.  The  appellee  having' 
had  knowledge  from  the  beginning  of  the  intention 
and  proceedings  of  the  appellant,  the  latter  was  not 
bound  to  use  any  extraordinary  precautionary  meas- 
ures in  making  the  excavation. 

As  to  any  injury  that  might  occur  to  the  appellee 
from  the  making  of  the  excavation  in  an  ordinarily 
careful  way,  it  devolved  upon  it  to  take  needed  pre- 
cautions. It  was  not  incumbent  on  the  person  mak- 
ing the  excavation  with  ordinary  care  to  shore,  up  the 
foundation  wall;  but  if  such  act  of  protection  was 
needed  under  the  circumstances,  it  belonged  to  the 
appellee  by  way  of  self  protection.  Block  v.  Hazel- 
tine^  supra. 

It  does  not  appear  that  the  excavation  was  not 
made  with  ordinary  care,  or  that  the  building  fell  be- 
cause of  negligence  in  the  making  of  the  excavation. 
On  the  contrary,  it  appears  that  the  excavation  was 
made  with  ordinary  care,  and  that  the  building  fell 
from  other  cause,  and  not  as  a  proximate  result  of  the 
mere  making  of  the  excavation,  or  of  the  manner  in 
which  it  was  made.  The  injury,  therefore,  did  not 
occur  because  of  the  failure  of  the  appellee  to  take 
prudent  measures  against  the  result  of  the  lawful 
work  of  excavating  the  cellar  with  ordinary  care.  It 
was  not  under  obligations  to  anticipate  injury  from 
negligence  or  to  guard  against  it.     After  the  work  on 
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the  excavation  ceased,  the  wall  still  stood  uninjured^ 
and,  so  far  as  the  making  of  the  excavation  is  con- 
cerned, it  would  be  the  expression  of  a  mere  conjecture 
to  say  that  it  would  have  caused  the  fall  of  the  wall; 
and,  at  all  events,  it  was  a  mere  condition,  and  not  the 
cause'of  the  injury.  The  cause,  as  found  by  the  courts 
was  the  flow  of  water  into  the  excavation,  and  the 
excavation  and  the  wall  were  in  such  a  condition, 
without  the  fault  of  any  one,  that  the  ingress  of  water 
in  large  quantity  would  and  did  cause  the  fall  of  the 
wall  as  a  natural  result.  The  great  access  of  water 
was  caused  by  the  wrongful  stoppage  of  the  gutter, 
and  whoever  was  responsible  for  that  stoppage  was 
liable  for  the  injury  to  the  appellee.  To  render  him 
so  liable  for  the  proximate  and  natural  result  of  his 
wrong,  it  was  not  necessary  that  the  particular  dam- 
age which  so  accrued  should  have  been  actually  fore- 
seen or  expected.  If  he  had  been  fully  acquainted 
with  all  the  circumstances  which  actually  did  exist  at 
the  time,  as  a  man  of  ordinary  prudence  and  experi- 
ence he  must  have  thought  it  reasonably  possible  that 
such  consequences  would  follow  from  his  negligent 
act,  if  they  had  been  suggested  to  his  mind.  In  such 
a  case  he  must  answer  for  such  consequences.  See 
Railway  Co.  v.  Wood,  113  Ind.  644;  Clore  v.  Mclntire^ 
120  Ind.  262;  Machine  Co.  v.  Richter^  2  Ind.  App. 
831;  Shear.  &  R.  Neg.,  section  29. 

It  is  claimed  on  behalf  of  the  appellant  that  the  ap- 
pellee ought  not  to  recover,  because  all  the  work  was 
done  by  independent  contractors,  and  considerable 
space  is  given  in  the  briefs  to  a  discussion  of  the  law 
relative  to  injuries  caused  by  the  faults  of  inde- 
pendent contractors;  but  we  are  unable  to  find  place 
in  the  facts  for  the  application  of  such  principles  of 
law. 

The  appellant,  in  February,  obtained  a  permit  from. 
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the  city,  which  was  in  force  at  the  time  of  the  injury, 
and  which  expressly  excepted  the  right  to  obstruct 
the  flow  of  water.  About  the  1st  of  April,  he  let  the . 
contract  to  Green  &  Demerly.  The  exclusive  posses- 
sion or  control  of  the  premises  was  not  turned  over 
to  that  firm.  Green  &  Demerly  were  not  to  do  all  the 
work.  At  first,  the  contract  provided  that  they 
should  tear  down  the  old  brick  building  and  clean  the 
bricks,  and  should  do  the  brick  and  stone  masonry, 
using  the  old  bricks  and  furnishing  the  other  bricks 
and  the  stone.  They  were  to  receive  a  certain  sum 
for  "said  work  and  new;  material."  Shortly  after  the 
making  of  this  contract  it  was  modified,  the  work  of 
tearing  down  of  the  old  building  and  the  cleaning 
of  the  bricks  being  given  up  by  Green  &  Demerly, 
and  turned  over  to  Martin,  and  a  certain  deduction 
was  made  in  the  agreed  compensation  of  Green  & 
Demerly,  being  the  amount  given  by  the  appellant 
to  Martin  for  his  work.  Thus  the  work  to  be 
done  by  Green  &  Demerly  was  restricted  to  the 
stone  and  brick  masonry,  which  would  not  commence 
until  after  the  excavation  of  the  cellar,  and  it  does 
not  appear  that  at  the  time  of  the  injury  Green  & 
Demerly  were  in  possession  or  control  of  the  premises, 
or  that  they  had  ever  had  possession  or  control,  or 
that  they  had  commenced  to  do  anything  under  their 
contract. 

Martin  and  his  laborers  did  the  work  of  tearing 
down  the  old  building  and  cleaning  the  bricks  with- 
out directions,  but  the  appellant  gave  directions  for 
the  piling  of  the  bricks  in  the  street,  though  he  did 
not  direct  Martin  to  pile  them  in  the  gutter.  But 
Martin  completed  this  work  and  received  his  pay  in 
full  for  it,  and  there  does  not  appear  to  have  then 
existed  any  contractual  relation  between  him  and  the 
appellant  until  between  a  week  and  two  weeks  after- 


602        APPELLATE  COURT  OF  INDLAJTA, 

Bohrer  v.  The  Dienhart  Harness  Companj. 

I,,    I  ,,  ■  ■  ■  ...  p 

ward,  when  they  entered  into  a  new  and  entirely  dis- 
tinct contract  for  the  excavation  of  the  cellar.  Mar- 
tin's possession  and  control  of  the  bricks  in  the  gutter 
had  then  ceased,  and  he  had  possession  and  control 
of  the  premises  for  the  excavation  of  the  cellar,  and 
Green  &  Demerly  had  not  yet  taken  possession  or  con- 
trol of  the  bricks  or  of  the  premises.  The  bricks  in 
the  gutter  were  owned  by  the  appellant,  and  were  in 
his  possession  and  control.  He  left  them  where  Martin 
had  placed  them.  The  appellant  was  responsible  for 
their  remaining  in  the  gutter  while  the  cellar  was 
being  excavated.  So,  if  it  is  true  that  Martin  did  not 
cause  the  injury  by  negligence  in  the  excavating  of 
the  cellar,  but  the  proximate  cause  was  the  obstruc- 
tion of  the  flow  of  water  in  the  gutter  whereby  it 
overflowed  into  the  cellar,  then  the  appellant,  being 
at  the  time  of  the  injury  in  possession  and  control  of 
his  own  bricks  in  the  gutter,  was  responsible  for  the 
injurious  result,  and  there  is  no  occasion  for  the  ap- 
plication of  the  principles  of  law  discussed  relative  to 
independent  contractors.    The  judgment  is  affirmed. 

DissENTiNa  Opinion. 

Henley,  J. — I  canhot  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  this  cause.  It 
is  contended  by  appellant  that  all  the  work  com- 
plained of  was  done  by  independent  contractors,  who 
were  men  skillful  and  competent  for  the  work,  who 
employed  and  paid  their  own  laborers  and  attended 
to  all  the  details  of  the  work,  without  any  supervision 
upon  the  part  of  appellant.  The  other  questions  pre- 
sented by  this  appeal  are  ably  discussed  by  counsel, 
but  as  the  special  finding  upon  this  point,  in  my 
opinion,  precludes  any  recovery  upon  the  part  of  the 
appellee  in  this  action,  I  do  not  deem  it  necessary 
to  discuss  them. 
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The  questions  then  arise:  (1)  Does  the  law  of  this 
State  excuse  an  employer  from  the  consequences  of 
a  wrongful  act  of  an  independent  contractor?  (2) 
Does  the  special  finding  show  that  the  parties  em- 
ployed to  do  the  work  were  independent  contractors? 
(3)  Was  the  appellee's  injury  the  result  of  the  act  of 
the  employer  or  of  the  independent  contractor? 

In  the  case  of  New  Albany  Forffe  and  Rolling  Mill  v. 
Cooper^  131  Ind.  363,  the  Supreme  Court  of  this  State 
by  Coffey,  J.,  said:  "It  is  well  settled  that  where  one 
lets  a  contract  to  another  to  do  a  particular  work, 
reserving  to  himself  no  control  over  such  work  except 
the  right  to  require  it  to  conform  to  a  particular 
standard  when  completed,  he  is  not  liable  for  the 
negligence  of  the  party  to  whom  the  contract  is  let." 

And  in  the  case  of  Wabashy  etc.y  R.  W.  Co.  v.  Farver, 
111  Ind.  195,  60  Am.  Eep.  696,  it  was  said:  "If,  in 
rendering  theiservice,  the  person  whose  negligence 
caused  the  injury  was  in  the  course  of  accomplishing 
a  given  end  for  his  employer,  by  means  and  methods 
over  which  the  latter  had  no  control,  but  which  were 
subject  to  the  exclusive  control  of  the  person  em- 
ployed, then  such  person  was  exercising  an  inde- 
pendent employment,  and  the  employer  is  not  liable." 

In  the  case  of  the  Vincennes  Water  Supply  Co.  v. 
WJtii€y  124  Ind.  376,  the  court  said:  "It  seems  to  be 
settled  law  that  where  one  person  lets  a  contract  to 
another  to  do  a  particular  work,  reserving  to  himself 
no  control  over  the  manner  in  which  the  work  shall 
be  performed,  except  that  it  shall  conform  to  a  par- 
ticular standard  when  completed,  he  is  not  liable  for 
any  injury  which  may  occur  to  others  by  reason  of 
any  negligence  of  the  person  to  whom  the  contract 
is  let."  Also,  see  Ryan  v.  Ciirran,  64  Ind.  345,  31  Am. 
Rep.  123;  Zimmerman  v.  Baitr,  11  Ind.  App.  607.  The 
case  of  Blake  v.  Ferris,  5  N.  Y.  48,  55  Am.  Dec.  304,  is 
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cited  as  stating  the  law  by  the  Supreme  CJourt  of  this 
State.  The  last  mentioned  case  is  an  elaborate  and 
well-considered  opinion  as  to  the  liability  of  an  em- 
ployer for  the  negligent  act  of  an  independent  con- 
tractor and  in  the  course  of  the  opinion  the  court 
makes  use  of  the  following  language:  "The  imprac- 
ticability and  injustice  of  the  construction  of  the  rule 
of  respondeat  superior^  contended  for  by  the  plaintiff 
below,  mfey  be  further  illustrated  by  the  supposition 
of  a  very  common  case  in  this  country, — ^that  of  a 
man,  who  is  about  to  build  a  home  for  himself.  He 
may,  if  he  pleases,  superintend  and  manage  the  whole 
from  its  commencement  to  its  completion,  employ 
men,  give  directions  in  respect  to  every  part  of  the 
work,  which  his  men  would  be  bound  to  follow,  and 
thus  make  himself  the  master  in  fact  of  all  the  per- 
sons employed;  but  as  Baron  Park  said  about  the 
butcher's  driving  the  ox,  he  is  not  bound  to  do  so,  and 
he  may  not  know  how  to  do  it.  He  may,  therefore, 
let  out  by  contract,  the  building  of  the  house  to  some 
person  who  will  undertake  to  furnish  all  the  materials 
and  complete  the  building  in  a  specified  manner,  and 
for  a  stipulated  compensation.  Would  he  thereby 
become  the  master  of  all  the  contractor's  appurte- 
nances, servants  and  men  employed  by  him,  and  ren- 
der himself  liable  for  all  the  injuries  to  third  persons, 
which  might  be  occasioned  by  their  negligence  or 
misconduct  in  doing  any  act  tending  to  the  construc- 
tion of  the  house?  ♦  ♦  ♦  The  truth  is,  such  a 
contract  does  not  constitute  the  contractor  the  agent 
or  servant  of  the  employer,  nor  authorize  him  to 
pledge  the  responsibility  of  the  employer  for  the  con- 
duct of  servants,  nor  for  anything  to  be  done  in  the 
,  execution  of  his  contract." 

Another  New  York  case  upon  this  point,  cited  with 
approval  by  the  Supreme  Court  of  this  State  is  the 
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case  of  Town  of  Pierrepont  v.  Ijoveleas,  72  N.  Y.  211, 
in  which  case  the  judge  who  wrote  the  opinion  has 
collected  a  large  number  of  authorities  upon  the  sub- 
ject. Also,  see  Dehority  v.  Whitcomby  13  Ind.  App. 
558;  Sessengut  v.  Posey,  67  Ind,  408,  33  Am.  Rep.  98; 
City  of  Logansport  v.  Dick,  70  Ind.  65,  86  Am.  Rep. 
166;  Cameron  v.  Oberlm,  ante,  142;  Thompson  on  Neg., 
vol.  2,  p.  899. 

We  then  come  to  the  second  question:  Does  tJie 
special  finding  show  that  the  parties  employed  to  do  the 
work  were  independent  contractors? 

As  will  be  seen  by  the  special  finding,  appellant 
in  the  year  1892,  began  tearing  down  his  old  building 
for  the  purpose  of  erecting  a  new  one  on  the  same 
ground,  and  on  the  11th  day  of  Februai^,  1892,  he  ob- 
tained from  the  city  a  proper  building  permit,  whercj- 
by,  as  will  be  seen  by  the  permit  which  is  made  a  part 
of  the  special  finding,  he  was  permitted  by  said  city 
of  Lafayette,  during  the  time  said  permit  was  in  force, 
to  use  one-half  of  the  width  of  Third  and  Ferry 
streets,  immediately  fronting  his  said  property,  for 
depositing  building  material,  commencing  at  the  outer 
edge  of  the  adjacent  sidewalk.  Some  time  in  April, 
1892,  the  appellant  contracted  with  Green  &  Demerly, 
who  were  skillful  and  competent  brick  and  stone 
masons,  to  tear  down  his  old  building  and  do  the  brick 
and  stone  work  for  his  new  building;  they  were  to 
clean  and  use  such  old  bricks,  as  were  suitable,  in  the 
new  building,  and  were  to  do  all  said  work  including 
the  work  on  the  new  building  at  an  agreed  price. 
Afterwards  by  agreement  between  Green  &  Demerly, 
the  appellant  and  one  Henry  Martin  it  was  agreed 
that  appellant  might  deduct  $130.00  from  the  amount 
to  be  paid  the  firm  of  Green  &  Demerly  and  pay  it  to 
said  Henry  Martin  who  should  have  charge  of  tear- 
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ing  down  the  old  building  and  cleaning  the  bricks 
thereof,  and  that  said  Martin  was  to  employ  and  pay 
all  such  assistants  as  he  might  require  in  doing  said 
work;  that  Martin  was  a  competent  and  experienced 
workman  in  the  line  in  which  he  was  engaged,  and 
that  the  appellant  exercised  no  control  over  said 
Martin  or  his  employes  in  directing  how  said  work 
should  be  done,  except  that  said  appellant  did  direct 
said  Martin  to  pile  such  bricks  as  were  to  be  used  in 
the  new  building  in  the  street,  as  he  had  a  perfect 
right' to  do  under  the  permit  from  the  city,  but  be 
did  not  direct  or  order  said  Martin  to  pile  any  of  said 
bricks  in  the  gutter  of  said  street. 

The  mere  act  of  piling  the  building  material  in  the 
street  was  a  lawful  and  duly  authorized  act,  and  ap- 
pellant had  a  perfect  right  to  show^  the  contractors 
upon  what  street  they  w^ould  be  permitted  to  put  the 
material.  The  finding  does  not  show  that  the  con- 
tract with  Milley  to  remove  the'  old  material  and  de- 
posit it  in  the  street,  was  an  unlawful  act,  or  required 
in  its  discharge  or  the  discharge  of  any  part  thereof, 
the  commission  of  a  nuisance.  A  lawful  act  may 
be  done  in  such  a  manner  as  to  make  it  wrongful.  It" 
thus  follows  that  the  work  tontracted  for  may  be  in 
every  respect  lawful  and  yet  the  contractor  may  have 
proceeded  in  such  a  manner  and  under  such  circum- 
stances as  to  make  it  wrongful,  but  he  cannot  by  so 
doing  make  his  employer  liable. 

Under  the  special  finding  in  this  cause,  when,  if 
ever,  did  Martin  become  the  servant  of  appellant  so 
that  appellant  became  liable  for  his,  Martin's,  negli- 
gent act?  If  Slartin  was  the  servant  of  any  one,  he 
was  the  servant  of  Green  &  Demerlv,  because  thev, 
by  their  contract  with  appellant  were  to  tear  down 
and  remove  the  old  building  and  to  furnish  the  ma- 
terial, and  to  do  the  brick  and  stone  work  of  the  new 
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building,  and  as  a  part  of  the  consideration  for  the 
said  work  were  to  receive  tUe  old  bricks  which  were 
suitable  to  go  into  the  new  building.  These  old  bricks 
to  be  used  in  the  new  building  were  the  bricks  which 
were  piled  in  the  street  by  Martin.  The  only  connec- 
tion that  appellant  had  with  Martin,  either  directly 
or  remotely,  was  that,  by  reason  of  an  agreement 
with  Green  &  Demerly,  appellant  paid  to  Martin  a 
certain  part  of  the  money  appellant  had  agreed  to  pay 
Green  &  Demerly,  because  Martin  performed  a  part 
of  the  Green  &  Demerly  contract. 

Under  the  contract  of  appellant  with  Green  &  Dem- 
erly, the  old  bricks  which  were  suitable  for  the  new 
building  entered  into  the  consideration  of  their  con- 
tract and  at  once  became  the  property  of  Green  & 
Demerly.  These  were  the  bricks  which  were  piled 
by  Martin  in  the  street.  Appellant  had  procured  the 
right  from  the  proper  authorities  to  use  certain  parts 
of  the  street  for  the  purpose  of  depositing  building 
material  thereon.  No  one  but  appellant  could  pro: 
cure  the  permit.  *  When  the  contractor  inquired  of 
appellant  where  he  should  deposit  the  building  ma- 
terial,— and  the  suitable  old  bricks  can  be  regarded 
in  no  other  light  than  as  building  material, — appel- 
lant certainly  had  a  perfect  right  to.  inform  the  con- 
tractor upon  which  streets  his  permit  from  the  city 
would  allow  the  building  material  to  be  placed.  The 
special  finding  also  clearly  shows  that  there  was 
ample  room  on  the  streets  where  the  license  was 
granted  appellant,  for  the  contractors  to  have  placed 
many  times  the  ampunt  of  bricks  which  were  placed 
there  without  in  any  wise  interfering  with  the  flow  of 
the  water  or  obstructing  the  gutter.  Shall  appellant 
then  be  held  liable  because,  in  the  execution  of  a  work 
in  every  respect  lawful  the  contractor  proceeded  in 
such  a  manner  as  to  make  it  wrongful?    We  think 
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not.  If  the  piling  of  the  bricks  which  were  to  be  used 
in  the  new  building,  in  the  street,  was  the  proximate 
cause  of  the  injury,  then  appellant  is  not  liable. 
Neither  is  appellant  liable  if  the  proximate  cause  of 
the  injury  was  the  digging  below  the  foundation  of 
the  adjoining  building  which  fell,  because  both  acts 
were  the  acts  of  an  independent  contractor,  pursuing 
a  lawful  work,  the  natural  consequences  of  the  doing 
of  which  did  not  produce  appellee's  injury. 

From  a  most  careful  examination  of  all  the  facts,  so 
fully  set  out  by  the  special  finding  in  this  cause,  it 
seems  to  me  that  the  conclusion  is  irresistible,  that 
the  direct  and  the  proximate  cause  of  the  fall  of  the 
Marshall  building  was  the  removal  of  the  lateral  sup- 
port of  appellant's  soil  from  the  foundation  of  the 
said  Marshall  building.  If  this  be  true,  then  appel- 
lant is  in  no  wise  liable  for  appellee's  damages,  the 
special  finding  showing  that  the  removal  of  the  lat- 
eral support  of  appellant's  soil  having  been  done  in  a 
careful  and  painstaking  manner,  and  so  as  not  to  in- 
terfere with  said  foundation,  and  tliat  appellant  had 
no  reason  to  believe  that  such  removal  would  endan- 
ger the  Slarshall  building.  That  appellee  was  in- 
jured cannot  be  denied,  but  it  is  not  to  every  injured 
person  that  a  remedy  is  provided  by  law;  neither 
should  appellant  be  held  liable  for  the  negligent  act 
of  another. 

I  am  firmly  convinced  that  this  cause  ought  to  be 
reversed,  with  instructions  to  the  lower  court  to  restate 
its  conclusions  of  law  upon  the  special  finding  of  facts 
and  render  judgment  in  favor  of  appellant. 

Dissenting  Opinion. 

Wiley,  J. — I  fully  concur  with  Henley,  J.,  in  the 
conclusion  reached  in  his  dissenting  opinion.  He 
has    discussed,    however,    but   three   questions:     (1) 
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Does  the  law  excuse  an  employer  from  the  conse- 
quences of  a  wrongful  act  of  an  independent  con- 
tractor? (2)  Do  the  special  findings  show  that  the 
parties  employed  to  do  the  work  were  independent 
contractors?  And,  (3)  was  appellee's  injury  the  re- 
sult of  the  act  of  the  employer,  or  of  the  independent 
contractor?  In  the  dissenting  opinion  of  my  associ- 
ate, each  of  these  inquiries  are  resolved  adversely  to 
appellee,  and  in  my  judgment,  they  are  so  strongly 
entrenched  by  the  authorities,  and  sound  legal  prin- 
ciples, and  are  so  clearly  and  forcibly  expressed,  that 
there  is  no  escape  from  the  conclusion  reached.  Upon 
the  questions  therefore  discussed  by  him,  it  is  wholly 
unnecessary  for  me  to  add  anything,  except  what  may 
incidentally  be  said  in  discussing  other  questions,  for 
upon  that  question  alone,  the  judgment,  in  my  opin- 
ion, ought  to  be  reversed.  . 

But  it  seems  to  me  that  there  are  other  questions 
presented  in  the  record,  which  also  preclude  appel- 
lee's recovery.  la  the  opinion  of  the  majority  of  the 
court,  these  questions  have  not  been  given  the  con- 
sideration, it  seems  to  me,  that  their  importance  de- 
mands, the  learned  judge  who  wrote  the  opinion  be- 
ing content  to  afltirm  the  judgment,  basing  his  con- 
clusion upon  the  questions  discussed^by  him. 

While  appellate  tribunals  are  not  required  to  take 
up,  discuss,  and  decide,  cereatiniy  every  question  pre- 
sented by  the  record,  yet  it  is  but  fair  at  leasts  to 
litigants,  to  decide  all  pivitol  questions  upon  which 
their  legal  rights  depend,  and  which  are  fairly  and 
honestly  presented  by  the  record. 

Appellee  prosecuted  this  action  for  the  recovery  of 
damages,  for  the  alleged  negligent  act  or  acts  of  the 
appellant.  It  was  therefore  necessary  for  it  to  aver 
in  its  complaint,  and  prove  upon  trial,  not  only  acts  of 
actionable  negligence  on  the  part  of  the  appellant, 
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but  also  that  the  injury  complained  of  was  without 
the  fault  or  negligence  of  the  appellee.  This  is  an 
elementarj^  rule  both  of  pleading  and  practice. 

A  special  finding  of  facts  as  made  by  the  court 
serves  the  same  purpose  in  the  trial  of  a  cause  as  a 
special  verdict  returned  by  a  jury.  In  the  latter  case, 
the  rule  is  invariable,  in  this  State,  that  the  special 
verdict  must  find  and  state  all  the  facts  essential  to 
the  recovery  of  the  party  having  the  burden  of  proof, 
and  if  it  fails  to  do  so,  the  verdict  is  ill,  and  will  not 
support  a  judgment. 

In  support  of  so  familiar  a  rule,  I  do  not  deem  it 
necessary  to  collect  and  cite  the  authorities,  but  con- 
tent myself  in  citing  two  cases  recently  decided  by 
this  court,  in  which  many  of  the  authorities  pertinent 
to  the  question  now  under  consideration  are  collected, 
viz:  Louisville,  etc.,  R.  W.  Co.  v.  Carmon  (Ind.  App.), 
48  N.  E.  1047;  Wahash  R.  R.  Co.  v.  MiUer,  18  Ind.  App. 
549.  It  being  a  prerequisite  to  appellee's  right  of  re- 
covery that  it  must  both  aver  and.  prove  its  freedom 
from  fault,  it  logically  and  legally  follows  that  the 
special  findings  must  state  and  show  facts  from  which 
the  court  can  adjudge,  as  a  matter  of  law,  whether 
or  not  he  was  free  from  fault. 

From  the  ninth  specification  of  the  special  finding 
I  quote  the  following:  "That  the  situation  and  con- 
dition of  the  bricks  in  the  street  and  gutter  and  exca- 
vation and  Marshall's  wall  were  plainly  observable 
and  known  both  to  defendant  and  plaintiff  through 
its  president  and  secretary;  that  said  defendant,  from 
the  time  of  the  commencement  to  tear  down  his  said 
old  brick  building,  up  to  and  including  the  23rd  day  of 
Juno,  1892,  visited  said  work  two  or  three  times  each 
week,  for  a  short  time,  to  see  how  the  work  was  pro-  * 
grossing,  and  that  Matthias  Dienhart  and  Frank  X. 
Dienhart,  president  and  secretary  of  plaintiff  were 
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present  daily  in  the  prosecution  of  plaintifif's  business 
in  said  Marshall  building,  and  that  said  president  and 
secretary  had  the  full  control  and  management  of 
said  plaintiff."  In  finding  ten  the  court  stated  the 
manner  in  which  the  Marshall  building  fell,  detailed 
the  specific  damages  plaintiff  sustained,  and  then  con- 
cluded with  the  following:  "And  that  said  damage 
so  caused  occurred  without  any  fault  or  negligence  on 
the  part  of  said  plaintiff."  From  finding  thirteen, 
I  quote  the  following:  "That  both  the  presi- 
dent and  secretary  of  said  company  had  full  manage- 
ment of'the  business  of  the  company,  and  knew  from 
the  time  that  said  defendant  Bohrer  commenced  the 
tearing  down  of  his  old  brick  building  that  he  was 
going  to  erect  a  new  building  covering  all  of  his  part 
of  said  lot  68,  with  a  cellar  thereunder,  and  that  said 
president  and  secretary  were  present  from  day  to  day, 
and  saw  how  the  work  was  being  done,  and  how  the  j 

said  gutter  was  being  obstructed,  and  made  no  objec-  \ 

tion  thereto."    The  only  finding  of  fact,  as  to  appel-  j 

le^'s  freedom  from  fault,  is  that  above  quoted  from 
finding  number  ten,  in  which  the  court  finds  and 
states  as  a  fact  that  the  damage  sustained  by  appellee 
was  without  its  fault  or  negligence. 

It  has  been  repeatedly  held  that  a  finding  in  a 
special  verdict,  that  a  damage  sustained  by  the  plain- 
tiff, was  without  his  fault  or  ne7;ligence,  was  not  the 
statement  of  a  fact,  but  a  conclusion  of  law.  Wahash 
R.  R.  Co.  V.  Miller,  supra;  Louisville,  R.  ^^\  Co.  v.  Car- 
mon,  supra,  and  authorities  there  cited.  It  is  the  duty 
of  the  jury,  in  returning  a  special  verdict,  to  state  all 
the  facts  disclosed  by  the  evidence,  as  to  the  negli- 
gence or  non-negligence  of  the  plaintiff,  and,  upon 
such  facts,  it  is  the  duty  of  the  court  to  apply  the  law, 
and  declare,  as  a  matter  of  law,  whether  the  plaintiff 
was  or  was  not  free  from  fault  or  negligence  on  his 
part. 
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As  the  special  findings  made  by  the  court  subserve 
the  same  office  as  the  special  verdict  of  the  jury,  it 
logically  follows  that,  to  entitle  the  party  having  the 
burden  of  proof,  to  a  judgment  upon  the  special  find 
ings,  such  findings  must  state  every  fact  essential  to 
his  recovery.  In  case  of  a  failure  so  to  find  and  state 
every  such  essential  fact,  the  finding  will  not  support 
a  judgment.  There  is  not  a  fact  found  in  the  special 
finding  before  us  which  I  have  been  able  to  discover, 
after  the  most  diligent  search,  from  which  the  court 
can  say,  as  a  matter  of  law,  that  appellee  was  free  from 
fault;  while,  on  the  contrary,  facts  are  found  which 
clearly  show  it  was  not  without  fault,  and  from  which 
the  court  could  and  should  declare,  as  a  question  of 
law,  that  it  was  guilty  of  negligence.  The  finding 
that  appellee  was  without  fault  or  negligence,  besides 
being  objectionable  as  a  conclusion  of  law,  cannot 
prevail  against  the  findings  which  expressly  show 
such  negligence. 

Appellee  was  a  tenant  of  one  Marshall,  occupying 
the  building  which  fell  and  caused  the  injury.  Mar- 
shall was  a  nonresident.  Appellee,  by  its  president 
and  secretary  who  had  charge  of  and  managed  its 
business,  was  present  at  said  building  daily,  from  the 
time  the  contractors  began  to  tear  down  appellant's 
old  building  to  the  time  the  building  it  occupied  fell. 
They  had  equal  if  not  greater  opportunities  to  observe 
everything  that  was  done  in  and  about  tearing  down 
the  old  brick  building,  piling  the  bricks  in  the  street, 
and  excavating  the  cellar  for  the  new  building,  than 
appellant.  They  stood  by,  saw  all  that  was  done,  made 
no  objections,  but  tacitly  acquiesced  therein.  They 
did  not  make  any  efforts  to  ascertain  the  condition  of 
the  foundation  wall,  which  gave  support  to  the  build- 
ing they  were  occupying,  as  the  earth  and  soil  were 
being  removed  from  appellant's  lot.    They  knew,  as 
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appellant  knew,  that  it  was  such  earth  and  soil  that 
gave  lateral  support  to  such  wall.  They  knew,  or  were 
bound  to  know,  that  if  such  foundation  wall  was  inse- 
curely constructed,  or  had  become  weakened  by  age, 
or  that  the  material  with  which  it  was  constructed 
had  become  rotten  or  impaired  by  the  natural  results 
of  the  elements,  the  removal  of  such  lateral  support 
would  necessarily  impair  and  weaken  it,  and  might 
cause  it  to  fall.  Yet  notwithstanding  this  knowledge, 
so  far  as  is  shown  by  the  findings,  they  did  not  even 
take  the  precaution  to  examine  or  have  it  examined, 
and  made  no  efforts  whatever  to  protect  themselves 
from  the  impending  danger.  Neither  did  they  notify 
their  landlord.  Here  Marshall  owned  the  south  half 
and  appellant  the  north  half  of  lot  68.  On  the  south 
half  a  building  had  been  erected  some  twenty  years 
before  the  date  of  the  injury  complained  of.  The 
south  foundation  wall  of  such  building,  as  I  gather 
from  the  findings,  was  all  on  that  part  of  the  lot 
owned  by  Marshall,  but  flush  up  to  the  dividing  line 
between  the  south  and  north  halves,  so  that  in  the 
excavation  of  appellee's  cellar,  he  did  not  trench  upon 
any  portion  of  the  lot  owned  by  Marshall.  It  seems 
to  me  that  no  one  can  deny  appellant's  right  to  remove 
the  soil  from  his  part  of  the  lot,  and  thus  take  from 
such  foundation  wall  its  lateral  support.  The  right 
of  lateral  and  subjacent  support  exists  ex  jure  naturae, 
as  an  incident  to  the  soil  alone.  There  is  no  natural 
right  for  such  support  when  any  structure  or  extra  bur- 
den is  placed  upon  the  soil,  and,  if  any  such  right  exists, 
it  must  be  acquired  by  grant,  express  or  implied,  by 
prescription,  or  in  some  manner  known  to  the  law. 
When  thus  acquired  it  is  an  easement.  12  Am.  and 
Eng.  Ency.,  p.  935;  Stevenson  v.  Wallace^  27  Gratt 
(Va.)  77. 
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While  this  right  to  lateral  support  of  land  in  its 
natural  state  is  absolute,  and  the  liability  of  any  one 
who  deprives  the  land  of  material  support  is  unquali- 
fied, yet,  m  the  case  of  structures  which  have  not 
acquired  the  right  of  support  in  some  manner  known 
to  the  law,  a  person  who  is  about  to  endanger  the  sup- 
port of  adjoining  property  is  under  a  duty  or  obliga- 
tion to  give  the  owner  thereof  due  notice  of  his  inten- 
tion, and  in  the  prosecution  of  his  work  he  must  use 
due  care  and  skill.  12  Am.  and  Eng.  Ency.,  937. 
The  English  rule,  as  declared  in  many  cases,  is  that  a 
party  who  is  about  to  endanger  the  building  of  his 
neighbor  by  a  reasonable  improvement  on  his  own 
land  is  bound  to  give  the  owner  of  the  adjacent  lot 
due  notice  of  the  intended  improvement,  and  to  use 
ordinary  skill  in  conducting  the  same  and  that  it  is 
*the  duty  of  the  latter  to  shore  or  prop  up  his  own 
building,  so  as  to  render  it  secure  in  the  meantime. 
Peyton  v.  Mayor  of  London,  9  Bam.  &  Cress  725,  4 
Man.  &  R.  625;  Walters  v.  Pfeil,  1  Moody  &  Malk. 
362;  Massey  v.  Goyder,  4  Carr  &  Payne  161,  25  Am. 
Dec.  524. 

As  to  appellee's  duty  to  shore  or  prop  up  the  build- 
ing, or  notify  its  landlord  to  do  so,  so  as  to  protect  it 
from  danger,  resulting  from  the  excavation  made  by 
appellant,  there  can  be  no  doubt,  in  the  light  of  the 
adjudicated  cases,  both  in  England  and  the  United 
States.  I  have  cited  some  English  cases,  so  holding, 
and  subjoin  the  following:  Block  v.  Haseltiney  3  Ind. 
App.  491,  496;  Charless  v.  Rankin,  22  Mo.  566,  66 
Am.  Dec.  642,  and  note,  pp.  648-661;  Pantoyl  y.  Holland, 
17  Johns.  92,  8  Am.  Dec.  369;  Lasala  v.  HolhrooTc,  4 
Paige  Ch.  169,  25  Am.  Dec.  524;  Aston  v.  Nolan,  63 
Cal.  269;  Ketcham  v.  Newman.  141  N.  Y.  205,  36  N. 
E.  197;  Schtdtz  v.  Byers,  53  N.  J.  Law  442,  26  Am. 
St.  435: 
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For  the  purpose  of  so  protecting  the  building  by 
shoring,  or  propping,  appellee  would  have  had  the 
right  to  go  upon  appellant's  premises  if  necessary  to 
accomplish  such  purpose.  Though  the  weight  of  the 
authorities  hold  that  notice  should  be  given,  yet  in 
this  case,  as  the  owner  of  the  building  was  a  nonresi- 
dent, notice  to  him  was  not  necessary;  but  it  was 
sufficient  for  his  tenant,  the  appellee,  to  have  such 
notice.  Schidtz  v.  Dyers,  53  N.  J.  Law,  442,  22  Atl. 
514. 

I  find  a  very  instructive  case  in  Pennsylvania  on 
the  relative  rights  of  adjoining  lot  owners,  and  quote 
the  following  from  it:  "The  owner  of  the  lot,  who 
improves  it  by  putting  up  a  dwelling  or  other  house 
thereon,  extending  to  the  boundary  of  the  same,  which 
is  a  mere  line  of  length  without  breadth  separating 
his  lot  from  the  adjacent  one  belonging  to  another 
and  remaining  unimproved,  must  be  considered  as 
bound  to  use  suitable  materials  and  the  requisite  skill 
in  doing  so,  in  order  that  the  walls  of  his  buildihg  next 
to  the  adjacent  lot  may,  if  the  owner  thereof  should 
think  proper,  in  preparing  the  foundation  for  the 
house  which  he  may  afterwards  resolve  on  erecting, 
to  excavate  the  adjacent  earth  or  to  go  below  the 
foundation  of  the  walls  of  the  first  building,  admit  of 
this  being  done  by  ordinary  care  and  caution,  with  the 
use  of  the  common  and  ordinary  means  of  accomplish- 
ing it.  If  the  first  builder,  in  the  construction  of  his 
wall,  use  materials  unfit  for  the  purpose;  or  the  mate- 
rials, though  suitable,  are  so  unskilfully  built  in  the 
wall,  that  it  cannot  be  preserved  and  supported  by 
ordinary  care  and  diligence,  with  the  use  of  the  usual 
and  ordinary  means  resorted  to  in  practice  for  that 
purpose,  when  the  second  builder  comes  to  dig  out 
the  foundation  for  his  house,  but  notwithstanding  thie 
use  of  such  care,  diligence,  and  means  by  the  latter 
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to  prevent  it,  the  wall  gives  way,  and  with  it  a  part 
or  the  whole  of  the  first  building  falls,  occasioning 
small  or  great  loss  to  the  owner  thereof,  it  must  be 
regarded  as  damnum  sine  injuria^  for  which  the  second 
builder  is  in  nowise  responsible."  Richart  v.  Scotty 
7  Watts  (Pa.)  4 GO.  And  with  equal  force  and  philo- 
sophical reasoning,  it  may  be  said,  that  though  the 
original  wall  was  properly  constructed,  yet  if,  by 
reason  of  age,  decay,  or  the  natural  results  of  the 
elements  thereon,  it  is  rendered  unsafe  and  dangerous 
by  the  removal  of  the  lateral  support,  It  is  no  less  the 
duty  of  the  owner  or  occupant  to  use  all  reasonable  - 
and  necessary  measures  to  protect  it  from  falling. 

From  finding  eight  I  quote  the  following:  "Mar- 
shall's foundation  wall  was  21  or  22  inches  thick,  and 
6  feet  G  inches  deep,  composed  of  rock  laid  in  mortar. 
]Many  of  the  stones  were  small,  and  of  irregular  and 
improper  shape  to  make  a  strong  and  durable  wall,  and 
especially  so  as  to  make  those  stones  in  the  north  side 
of  said  wall  abutting  appellant's  soil.  There  were  no 
bond  stones,  or  if  any,  very  few,  reaching  through  the 
entire  thickness  of  said  w^all.  Some  of  the  stones  in 
the  north  side  of  said  w^all  were  put  in  edgeways  so 
as  to  be  of  little  help  in  giving  strength  to  said  wall. 
Said  wall  was  put  in  about  25  years  ago.  The  mor- 
tar used,  if  ever  good,  had,  by  reason  of  age  and  damp-  ^ 
ness,  lost  most  of  its  cohesive  strength,  so  that  it 
served  but  little  purpose  in  supporting  and  giving 
strength  to  said  wall.^' 

In  finding  number  twelve  it  is  found  "that  had 
said  wall  been  well  constructed  and  of  the  strength  of 
foundation  w-alls  usually  placed  to  support  the  kind 
of  buildings  erected  thereon,  then  the  water  flowing 
in,  upon  and  around  the  same  as  hereinbefore  found, 
would  not  have  affected  or  injured  it  so  as  to  cause  it 
to  give  wav  and  fall." 


NOVEMBER  TERM,  1S97— Vol.  19.         517 

Bohrer  v.  The  Dienhart  Harness  Company. 

In  finding  eleven  it  is  stated  that  said  wall, 
with  the  lateral  support  of  appellant's  soil,  was  rea- 
sonably safe,  but  that  without  such  lateral  support, 
and  with  appellant's  soij  removed,  the  wall  was  in- 
suflficient,  and  liable  and  likely  to  fall  from  any  slight 
cause  that  might  be  reasonably  expected  to  occur  at 
any  time;  that  the  wall  did  remain  intact  for  two  or 
three  hours  after  the  removal  of  the  lateral  support; 
that  neither  appellee,  appellant,  nor  Marshall,  before 
the  removal  of  the  soil,  had  anv  knowledi?e  of  the 
formation  and  character  of  the  wall,  and  that  neither 
of  them  had  any  notice  or  fear  or  expectation  that 
said  wall  or  building  would  fall  on  account  of  the  re- 
moval of  the  lateral  support,  except  that  Matthias 
X.  Dienhart,  api)ellee's  president,  had  been  warned  by 
a  bystander  that  said  wall  would  give  way  and  fall. 

It  will  be  observed  by  these  findings  that  the  wall 
was  not  strong  and  durable,  both  by  its  inherent  con- 
struction, and  by  reason  of  its  age  and  the  rotten  con- 
dition of  the  mortar,  which  had  lost  the  most  of  its 
cohesive  strength;  that,  with  the  lateral  support  of 
appellant's  soil  removed,  it  was  "liable  and  likely" 
to  fall  from  any  slight  cause  that  might  reasonably 
be  expected  to  occur  at  any  time;  and  that  appellee, 
through  its  president,  was  duly  warned  of  the  im- 
pending danger. 

Suppose  that,  after  the  lateral  support  of  appel- 
lant's soil  had  been  removed,  a  wind  had  blown 
against  the  building  suflScient  to  jar  or  shake  it,  and 
by  reason  thereof,  the  wall  had  given  way;  or  that 
from  some  other  "slight  cause,"  other  than  the  cause 
charged  in  the  complaint,  it  had  fallen,  would  it  be 
contended  for  a  moment  that  appellant  would  have 
been  liable?  I  think  not.  I  am  unable  to  see  how 
we  can  reconcile  the  unsafe  condition  of  this  founda- 
tion wall  with  appellee's  right  of  recovery,  as  held  by 


618        APPELLATE  COUET  OF  INDIANA, 

Bohrer  v.  The  Dienhart  Harness  Company. 

the  majority  of  the  court,  in  the  light  of  the  authori- 
ties. So  to  hold  would  be  to  run  counter  to  the  doc- 
trine declared  in  Richari  V.  Scott^  supra,  which,  in  my 
judgment,  correctly  holds  that  the  owner  of  real  eH- 
tate  who  first  constructs  a  foundation  wall  on  the 
extreme  limit  of  his  premises,  must  so  construct  it,  that 
the  adjacent  lot  owner,  may,  at  his  pleasure,  remove 
the  lateral  support  of  his  soil  without  being  liable  to 
respond  in  damages  for  so  doing.  In  other  words,  the 
wall  first  constructed  must  be  so  securely  built,  as  to 
support  itself  and  the  "building  erected  thereon,  regard- 
less of  the  lateral  support  of  the  adjacent  soil,  and 
if  not  so  built,  its  owner,  or  occupant,  must  make  it 
secure  when  such  lateral  support  is  removed,  or  suf- 
fer the  consequences  of  his  neglect.  In  this  case  ap- 
pellee stood  in  the  place  of  Marshall.  It  had  notice 
that  the  excavation  was  being  made;  it  was  present, 
by  its  officers,  as  the  work  progressed;  it  was,  at  least, 
charged  with  knowledge  of  the  condition  of  the 
wall;  it  was ^ in  fact  warned  of  the  danger;  it  knew 
the  manner  in  which  the  bricks  were  piled  in  the  street ; 
it  had  knowledge  of  the  character  of  the  soil,  gravel, 
and  sand,  at  the  sides  upon^which  the  wall  rested; 
it  knew  that  at  one  point  on  the  line  of  the  wall  the 
soil  or  gravel  had  been  removed  two  or  three  inches 
below  the  bottom  of  it;  they  were  bound  to  know  that 
the  wall  was  "likely  and  liable  to  fall  from  any  slight 
cause  that  might  reasonably  be  expected  to  occur  at 
any  time;"  and  yet,  with  all  this  knowledge,  it  took  no 
precautionary  or  necessary  measures  to  protect 
itself  from  the  impending  danger,  nor  did  it  notify 
its  landlord  thereof. 

The  court  found  every  fact  in  favor  of  appellant,  ex- 
cept the  fact  of  piling  the  bricks  in  the  street,  which 
the  majority  of  the  court  has  held  actionable  negli- 
gence on  his  part.    To  this  doctrine  I  cannot  sub- 
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scribe.  The  court  found  that  the  work  of  excava 
tioh  was  carefully  and  properly  made;  that  Martin, 
the  contractor,  was  an  experienced  workman,  and 
that  he  and  his  employes  were  careful  in  doing  the 
work;  and  that  they  did  not  remove  or  strike  or  dis- 
turb any  of  the  stones  in  the  wall,  and  did  not  dig 
under  said  foundation  in  any  place.  In  other  words, 
it  is  found  that  all  that  Martin  did  was  to  remove 
appellant's  soil  to  the  boundary  of  his  lot,  which  he 
had  a  right  to  have  done,  and  which  was  done  in  a 
prudent  and  careful  manner.  The  Marshall  wall  was 
not  in  any  way  weakened  and  injured,  except  by  the 
removal  of  the  lateral  support  of  appellant's  soil, 
which  he  had  both  a  natural  and  legal  right  to  have 
done. 

Under  all  these  facts,  I  hold,  with  the  great  weight 
of  the  authorities,  as  I  believe,  that  it  was  appellee's 
duty  to  protect  itself  from  the  natural  results  of  such 
removal,  by  shoring,  propping,  bracing,  or  by  some 
means  that  would  give  to  the  wall  an  equal  support 
to  that  of  appellant's  soil  before  it  was  removed. 
Block  V.  Haseltinej  supra;  Charless  v.  Rankin,  supra} 
Panton  v.  Holland,  supra;  Lasala  v.  Holbrook,  su- 
pra; Aston  V.  Nolan,  supra.  Its  failure  to  do  this  was,  in 
my  judgment,  such  contributory  negligence  as 
should  preclude  its  recovery.  To  hold  otherwise 
is  to  antagonize  the  great  weight  of  the  authori- 
ties, both  in  England  and  in  the  United  States.  The 
burden  of  proof  was  on  the  appellee  to  establish,  not 
only  the  negligence  of  appellant,  but  its  freedom 
from  fault  as  well.  Under  the  facts  found,  it  was 
undoubtedly,  in  my  opinion,  guilty  of  contributory 
negligence,  in  that  it  failed  to  act  in  the  face  of  danger 
to  protect  it  from  the  fall  of  the  building  which  in  the 
language  of  the  jSnding  "was  liable  and  likely  ♦  ♦  ♦ 
from  any  slight  cause  that  might  reasonably  be  ex- 
pected to  occur  at  any  time." 


520        APPELLATE  COURT  OP  INDIANA, 

Board  of  Commissioners  of  Benton  County  et  at.  v.  Fraser  et  al. 

With  great  respect  for  the  opinion  of  the  majority 
of  my  associates,  in  holding  that  the  judgment  should 
be  affirmed,  I  am  constrained  to  hold  to  the  contrary, 
for  three  reasons:  (1)  Because  the  injury  complained 
of  resulted  from  the  acts  of  an  independent  con- 
tractor; (2)  because  the  unauthorized  depth  of  the  ex- 
cavation of  the  cellar  was  the  proximate  and  imme- 
diate cause  of  the  injury  from  water,  and  not  the  ob- 
struction of  the  gutter  by  piling  bricks  therein,  as  held 
and  so  ably  and  fully  discussed  by  Henley,  J.,  in  his 
dissenting  opinion;  and  (3)  because  of  contributory 
negligence  on  the  part  of  appellee. 


Board  of  Commissioners  of  Benton  County  et  al. 

V,  Fraser  et  al. 

[No.  2,402.    Filed  Jan.  6,  1898.    Rehearing  denied  March  11,  1898.] 

Appeal  and  Error. — Joint  Assignment  of  Error. — A  joint  assign- 
ment of  error  must  be  good  as  to  aU  of  the  appeUants  or  it  wiU  be 
good  as  to  none. 

From  the  Benton  Circuit  Court.     Affirmed. 
Oeorge  H.  Oray  and  Dawson  Smith,  for  appellants. 
Daniel  Fraser  and  WiU  Isham,  for  appellees. 

CoMSTOCK,  J. — Appellees,  as  a  firm  of  attorneys, 
filed  a  bill  with  the  commissioners  of  Benton  county 
for  $50.00  for  legal  services  rendered  by  them  to  a 
superintendent  of  a  ditch  constructed  under  an  act 
approved  March  7th,  1891,  sections  5690-5717,  Burns' 
K.  S.  1894. 

The  commissioners  refused  to  allow  the  bill  and 
appellees  appealed  to  the  circuit  court.  In  the  circuit 
court  appellees  amended  their  complaint  and  made 
George  Smith,  auditor  of  said  county,  a  party  defend- 
ant. The  court  sustained  the  demurrer  of  Smith  to 
the  complaint.    The  cause  was  put  at  issue  as  to  the 
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board  of  commissioners,  a  trial  had,  and  judgment 
rendered  in  favor  of  appellees  against  the  board  of 
commissioners  for  the  face  of  their  claim.  The  judg- 
ment directed  that  it  should  be  paid  out  of  the  ditch 
fund.  From  this  judgment  the  appellants  have  ap- 
pealed. 

The  assignment  of  errors,  after  setting  out  the  title 
of  the  cause  as  above  is  as  follows:  "The  appellants 
say  there  is  manifest  error  in  the  judgment  and  pro- 
ceedings in  this  cause,  in  this,  namely:  (1)  The  court 
erred  in  overruling  the  separate  demurrer  of  the  board 
of  commissioners  to  the  complaint.  (2)  The  court 
erred  in  overruling  the  motion  for  a  new  trial.  (3) 
The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment.  (4)  The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  said 
appellants,  or  either  of  them.  For  which  errors  the 
appellants  pray  that  che  judgment  be  in  all  things  re- 
versed. George  II.  Gray  and  Dawson  Smith,  attor- 
neys for  appelants." 

Counsel  for  appellees  contend  that  the  assignment 
is  joint,  and  that  not  being  good  as  to  appellant 
Smith,  it  is  unavailing. 

It  has  been  settled  by  numerous  decisions  of  the 
Supreme  Court  of  this  State  that  a  joint  assignment 
of  errors  must  be  good  as  to  all  of  the  appellants  or  it 
will  be  good  as  to  none.  Earhart  v.  Farmers^  Cream- 
ertj,  148  Ind.  79;  Sibert  v.  Copeland,  146  Ind.  3S7; 
Armstrong  Y.  Ikinn,  143  Ind.  433;  Carr  v.  Carr,  137 
Ind.  232;  King  v.  Easton,  135  Ind.  353;  Hubbard  v. 
Bellj  4  Ind.  App.  180. 

The  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment were  made  by  the  board  alone.  The  demurrer 
of  Smith  having  been  sustained,  and  judgment  ren- 
dered against  the  board  of  commissioners  alone, 
Smith  was  not  harmed  by  the  action  of  the  court. 
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There  4s  no  error  of  which  he  could  complain  or  from 
which  he  could  appeal.  The  assignment  being  joint, 
and  not  being  good  as  to  one  of  the  appellants,  must 
fail  as  to  all.    Judgment  affirmed. 

Wiley,  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — Counsel  for  appellants  in  their  brief 
in  support  of  their  petition  for  a  rehearing,  insist  that 
the  statement  in  the  original  opinion  that  there  was 
no  judgment  against  appellant  Smith  is  not  sustained 
by  the  record.  We  deem  it,  therefore,  proper,  while 
adhering  to  the  conclusion  reached  in  that  opinion,  to 
add  that  the  judgment  was  rendered  against  the  com- 
missioners "for  fifty  dollars  and  costs,  taxed  at 

dollars;  said  judgment  to  be  paid  out  of  the  money 
in  the  county  treasury  belonging  to  the  Tully  ditch 
fund.  And  the  Auditor  is  hereby  directed  to  draw  his 
warrant  on  the  county  treasurer  for  the  sum  of  fifty 
dollars  and  costs,  payable  out  of  said  Tully  ditch 
fund."  The  demurrer  of  auditor  Smith  had  been  sus- 
tained to  the  complaint.  When  this  judgment  was 
rendered  there  was  no  complaint  against  him.  While 
the  assignment  of  errors  is  joint,  he  did  not  join  in 
the  motion  for  a  new  trial,  nor  in  the  motion  in  arrest 
of  judgment,  and  the  fourth  assignment,  "that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  said  appellants,  or  either  of 
them,"  cannot  avail  him,  for  his  demurrer  to  the  com- 
plaint had  been  sustained.    Petition  overruled. 
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Rush  v.  The  State,  ex  rel.  Bixler,  Guardian. 

[No.  2,411.    Filed  March  11.  1898.] 

Bonds. — Principal  and  Surety. — Discharge  of  Surety, — Ouurdian  and 
Ward, — The  only  way  in  which  a  surety  can  be  released  from  lia- 
bility on  a  guardian's  bond  is  by  complying  with  the  provisions  of 
section  2517,  Homer's  R.  S.  1897.    pp.  626-6S6. 

Same. — FUing  New  B(md.^Relea8e  of  Surety  on  Original  Bond, — 
Guardian  and  Ward. — The  filing  of  a  subsequent  bond  by  a  guar- 
dian before  receiving  pension  money  due  his  ward  will  not  release 
the  surety  on  the  original  bond  given  by  such  guardian  at  the  time 
of  his  appointment,  as  such  second  bond  was  an  additional  bond, 
and  cumulative  in  its  legal  character,    pp,  626-5S5. 

Same. — Guardian  and  Ward. — Additional  Bond. — Order  of  Court. — 

The  fact  that  the  court  used  the  words  ** new  bond"  in  its  order 

showing  the  filing  of  a  second  bond  by  a  guardian  will  not  change 

the  legal  status  of  the  parties  or  the  binding  effect  of  either  bond. 

.  p.  5S6, 

From  the  Whitley  Circuit  Court.     Affirmed. 
Andrew  A.  Adams,  for  appellant. 
E.  K.  Strong  J  for  appellee. 

Wiley,  J. — This  was  an  action  upon  a  guardian's 
bond,  and  the  instrument  sued  upon  was  executed 
May  22nd,  1890.  One  James  Arnold  was  the  guard- 
ian, the  appellant  was  the  only  surety;  and  the  pen- 
alty of  the  bond,  which  is  in  the  usual  form,  was 
$100.00.  The  beneficiaries  of  the  bond  were  the  minor 
heirs  of  one  William  Blaine,  deceased.  The  com- 
plaint charges  that  the  guardian  deserted  his  trust 
and  fled  from  the  State,  was  removed  by  the  court, 
and  that  he  converted  to  his  own  use  the  funds  of  the 
estate.  The  complaint  further  avers  that  the  relator 
was  appoinffed  and  duly  qualified  as  the  successor  of 
the  said  Arnold.  The  principal  in  said  bond  was 
made  a  party  defendant,  but  he  was  not  served  with 
process,  and  the  action  was  dismissed  as  to  him.  The 
appellant  answered  in  one  paragraph,  a  demurrer  to 
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which  was  sustained,  and  this  ruling  of  the  court  is 
challenged  by  the  assignment  of  errors.  The  answer 
admits  the  execution  of  the  bond,  but  avers  that  at 
the  time  of  its  execution  there  was  no  estate  whatever 
belonging  to  the  heirs  of  said  William  Blaine,  and 
that  the  purpose  of  the  appointment  of  said  Arnold 
as  such  guardian,  was  to  apply  for  a  pension  for  said 
wards,  and  that  said  bond  was  in  a  nominal  sum  for 
the  sole  purpose  of  completing  such  appointment  to 
enable  said  Arnold  to  apply  for  such  pension;  that  no 
sum  of  monej^  or  any  property  of  any  character  came 
into  the  hands  of  said  guardian  until  his  subsequently 
filing  a  new  bond,  and  until  after  its  approval  in  open 
court;  that,  after  the  execution  and  approval  of  the 
bond  sued  on,  said  Arnold  made  application  to  the 
government  of  the  United  States  for  a  pension  for  his 
said  wards,  which  was  allowed;  and  that  on  account 
thereof  he  received  $500.00,  but  before  receiving  the 
same  and  in  obedience  to  the  laws  of  the  United 
States  and  the  regulations  of  the  pension  department, 
said  guardian,  at  the  April  term  1891  of  said  Whitley 
Circuit  Court,  the  same  having  jurisdiction  of  said 
guardianship,  appeared  and  filed  a  "new  bond"  in  the 
penalty  of  $1,000.00,  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  such  guardian,  with  one 
Thomas  Arnold  as  surety  thereon,  which  bond  was 
duly  approved  by  the  judge  of  said  court,  and  a  record 
made  thereof  in  the  proper  order  book  as  follows: 
"Guardianship  of  minor  heirs  of  William  Blaine  de- 
ceased. Comes  now  James  x\rnold,  guardian  herein, 
and  files  new  bond  in  the  sum  of  one  thousand  dollars, 
in  these  words  (here  insert),  and  said  tfond  is  ex- 
amined and  approved,  and  said  guardianship  con- 
tinued." The  answer  further  charges  that  said  guard- 
ian continued  to  act  under  said  bond,  and  filed  a  re- 
port in  September,  1893,  which  was  duly  approved 
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and  said  guardianship  continued  till  his  removal  by 
the  court.  That  no  loss  whatever  occurred  in  said 
guardianship  prior  to  the  filing  of  said  new  bond,  and 
that  whatever  default  has  been  made  by  said  guard- 
ian was  made  after  the  filing  and  approval  of  said 
new  bond. 

The  contention  of  the  appellant  is:  First,  that  the 
filing  and  approval  of  the  new  bond  superseded  the 
old  one;  and,  second,  that  unless  it  is  shown  that  there 
was  some  defalcation  during  the  life  of  the  old  bond, 
there  is  no  liability  under  it,  after  the  approval  of  the 
new  one.  These  two  propositions  may  be  very  prop- 
erly considered  together,  as  they  are  each  dependent 
upon  the  construction  of  the  law,  as  applied  to  the 
facts  averred  in  the  answer. 

For  an  intelligent  discussion  of  the  law  governing 
the  liability  of  sureties  on  a  guardian's  bond,  we 
should  first  look  to  the  statute  which  primarily  fixes 
such  liability.  Section  2515,  Horner's  R.  S.  1897,  pro- 
vides that  before  any  person  shall  be  appointed  guard- 
ian of  any  minor,  that  he  shall  file  a  statement  in 
writing  of  the  whole  estate  of  such  minor,  and  shall 
give  bond  with  two  or  more  sureties,  in  penalty 
double  in  amount  of  the  personal  property,  etc.,  which 
bond  must  be  approved  by  the  clerk  or  court.  Sec- 
tion 2517,  Horner's  R.  S.  1897,  provides  how  sureties 
may  be  released  from  further  liability.  It  is  the 
recognized  law  every  where,  that  for  any  default  in 
his  fiduciary  capacity,  a  guardian  and  his  sureties 
are  liable  on  his  bond  to  the  extent  of  the  loss,  not 
exceeding  the  atnount  of  the  bond. 

The  averments  of  the  answer  are  confessed  as  true, 
by  the  demurrer,  and  to  determine  the  respective 
rights  of  the  parties,  w^e  must  apply  the  provisions 
of  the  statute  and  the  law  as  fixed  by  the  adjudicated 
cases  to  them.     Counsel  have  not  cited  us  to  any  case 
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directly  in  point,  and  the  most  diligent  search  on  our 
part  has  failed  to  find  any.  The  question  here  pre- 
sented is  not  free  from  doubt,  and  the  conclusion 
reached  is  the  result  of  the  most  careful  consideration 
and  conscientious  convictions,  and  we  fully  ^realize 
the  importance  of  the  principles  involved.  Pointedly 
and  briefly  stated,  the  appellant  is  liable,  unless  he 
was  discharged  from  liability,  by  the  guardian  giving 
a  new  bond  under  the  facts  pleaded.  If  he  was  re- 
leased, he  was  released  by  operation  of  law  and  not 
by  a  proceeding  under  the  statute  cited.  If  the  sub- 
sequent bond  was  an  additional  bond,  it  would  then 
be  cumulative  and  not  work  a  discharge  or  release. 
We  have  no  doubt  but  what  the  court  can  in  any  case, 
under  its  supervisory  power  over  trusts  in  its  hands, 
order  the  trustee  to  execute  an  additional  bond,  if,  in 
the  judgment  of  the  court,  a  former  bond  is  insuffi- 
cient to  cover  the  estate  in  the  hands  of  such  trustee, 
under  the  provisions  of  the  statute.  In  the  case  be- 
fore us,  however,  the  "new  bond"  was  not  filed  by  the 
order  and  direction  of  the  court,  but  was  a  voluntary 
act  on  the  part  of  the  guardian.  We  have  collected 
all  the  authorities  at  our  command  bearing  upon  the 
question  involved,  and,  so  far  as  they  are  pertinent, 
will  briefly  state  their  holdings.  In  the  case  of  the 
State,  ex  reL,  v.  Barrett,  121  Ind.  92,  one  of  the  sureties 
on  the  bond  petitioned  the  court,  under  the  provisions 
of  the  statute,  to  be  released.  His  petition  was 
granted,  and  tha  administrator  was  ordered  to,  and 
did,  file  a  new  bond.  Suit  was  brought  on  the  old 
bond,  and  one  of  the  sureties  thereon  answered  that, 
a  cosurety  had  been  released  and  a  new  bond  filed  bv 
order  of  the  court.  The  Supreme  Court  said :  "It  is 
averred  in  that  answer  that  the  cosurety  of  Williams, 
upon  a  proper  proceedinp:  for  that  purpose,  had  been 
released  from  the  bond  in  suit,  and  that  the  admin^ 
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istrator  had,  by  order  of  the  court,  filed  a  new  bond, 
and  that  the  breaches  of  the  bond  alleged  in  the  com- 
plaint occurred  after  the  execution  of  the  new  bond. 
We  think  it  should  be  held  that  upon  filing  a  new 
bond  the  old  one  was  at  an  end.''  In  the  case  from 
which  we  have  just  quoted  it  was  held  further  that' 
the  sureties  upon  the  old  bond  were  only  liable  for 
breaches  occurring  before  the  new  bond  was  filed  and 
approved. 

In  Lnne  v.  Htatc^  ex  reL,  27  Ind.  108,  the  sureties  upon 
the  bond  of  an  administrator  applied  to  the  court  to 
be  released,  and  pending  action  thereon,  the  principal 
voluntarily  came  into  court  and  filed  a  new  bond, 
which  was  duly  approved.  Thereupon  the  applica- 
tion of  the  sureties  for  release  was  dismissed,  and  no 
formal  order  of  discharge  was  entered.  The  ques- 
tion arose  as  to  whether  or  not  the  sureties  could  be 
released  without  a  formal  order  of  release  being  en- 
tered. The  court  said:  "The  proceedings  would 
have  been  in  better  form  if  an  order  had  been  entered 
for  the  discharge  Of  the  sureties  on  the  first  bond 
from  future  liability,  but  such  an  order  was  not  neces- 
sary to  such  discharge.  The  filing  of  the  new  bond, 
in  answer  to  the  application,  operated  as  a  discharge, 
under  the  statute." 

In  State,  ex  rel,,  v.  Mitchell,  132  Ind.  461,  a  guardian 
was  appointed  and  gave  bond  with  two  sureties. 
Subsequent  to  the  appointment  a  guardian  of  the 
same  wards  in  a  foreign  jurisdiction  sold  real  estate 
belonging  to  them,  and  the  court  in  this  jurisdiction 
ordered  the  resident  guardian  to  give  another  bond 
before  receiving  the  money  from  the  foreign  guardian 
from  the  sale  of  land.  This  the  resident  guardian 
did,  to  the  approval  of  the  court,  which  bond  recited 
the  fact  of  the  sale  of  the  land,  and  was  conditioned 
for  the  faithful  accounting  of  the  money  so  received. 
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Suit  was  brought  on  the  second  bond  for  a  breach,  and 
one  of  the  sureties  answered  setting  up  the  fact  of  the 
giving  of  the  two  bonds  by  the  guardian,  and  averred 
that  the  sureties  on  the  first  bond  were  solvent,  and 
that  no  steps  had  been  taken  to  collect  the  same  from 
them.  The  court  said:  "It  is  manifest,  we  think, 
.  that  the  second  bond  was  not  given  as  subsidiary  to 
or  as  security  for  the  first  bond,  but  was  given  as  a 
primary  security  for  the  money  to  be  received.  The 
giving  of  the  second  bond  did  not  annul  the  first,  but  was 
additional  security,  both  bonds  continuing  and  both 
liable  as  security  for  the  money  received  by  the  guard- 
ian, and  taking,  as  we  do,  this  view  of  the  case,  the 
question  is  settled  by  the  decision  of  Allen  v.  State, 
ex  rel,  Gl  Ind.  2G8,  28  Am.  Rep.  673."  The  court  after 
quoting  from  that  case,  continuing  say:  "In  the  case 
at  bar  there  is  nothing  whatever  to  indicate  any  in- 
tention to  make  the  last  bond  subsidiary  to  the  first 
bond,  but,  on  the  contrary,  on  the  face  of  the  bond  it 
appears  to  have  been  given  as  primary  security  for 
the  money  to  be  received  from  the  sale  of  the  land  in 
Pennsylvania.  In  this  respect  it  is  even  stronger  in 
support  of  the  holding  that  it  is  a  primary  security 
than  was  the  bond  in  the  case  of  Allen  v.  State,  ex  rel., 
supra,  and  the  case  at  bar  clearly  comes  within  the 
rule  laid  down  in  that  case,  and  which  we  think  is  the 
true  one." 

In  Stevens  v.  Tucker,  87  Ind.  109,  Sarah  J.  Allen  was 
appointed  guardian,  and  gave  a  bond  with  Thomas 
Allen  as  surety.  The  surety  died  and  the  court  re- 
quired  the  guardian  to  file  a  new  bond,  which  she  did, 
with  two  sureties.  There  was  a  breach  on  the  part  of 
the  guardian,  for  which  the  sureties  on  the  second 
bond  had  to  respond,  and  they  brought  suit  for  con- 
tribution against  the  heirs  of  the  surety  on  the  firs' 
bond.     The  court  said:     "The  bond  upon  which  the 
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appellees  became  sureties  was  an  ^additional  bond/ 
It  was  not  a  'new  bond,'  given  after  application  for 
the  release  of  the  original  surety.  ♦  ♦  *  There 
was  no  order  of  court  releasing  the  original  surety. 
There  was  no  application  for  such  release.  The  court 
required  the  guardian  to  give  an  additional  bond,  and 
the  bond  executed  by  the  appellees  purported  upon 
its  face  to  be  given  in  pursuance  of  an  order  of  court 
requiring  an  additional  bond.  The  second  bond  was 
not  given  to  indemnify  the  surety  upon  the  first.  The 
bonds  were  conditioned  in  the  same  terms. 

"Where  the  penalty  of  the  original  bond  of  a  guard- 
ian is  not  large  enough  to  recover  the  assets  in  his 
hands,  the  court  may  require  him  to  execute  an  ad- 
ditional bond.  ♦  ♦  ♦  The  bond  executed  by  the 
appellees  was  an  additional  bond  and  cumulative  se- 
curity. The  original  surety  was  not  discharged  by 
the  giving  of  the  new  bond,  but  both  bonds  remained 
valid,  and  the  sureties  were  all  to  be  deemed  co- 
sureties, bound  as  such  to  the  wards,  and  liable  to 
contribution  between  themselves.     ♦     ♦     ♦     ^ 

"As  the  right  of  contribution  does  not  depend  upon 
the  contract  between  the  parties,  but  rests  upon  prin- 
ciples of  equity,  and  as  the  liability  growing  out  of 
Thomas  W.  Allen's  suretyship  was  not  impaired  by 
his  death  or  the  settlement  of  his  estate,  the  fact  that 
he  was  dead  when  the  additional  bond  was  executed 
does  not  release  his  estate  from  liability  to  con- 
tribute. The  taking  of  the  additional  security  did 
not  injure  his  estate,  but,  on  the  contrary,  relieved 
it  of  a  portion  of  the  burden  it  would  otherwise  have 
borne." 

In  West  Virginia  it  was  held  that  where  a  guard- 
ian gave  a  bond,  under  the  statute  requiring  an  ad- 
ditional bond,  where  real  estate  is  sold  by  the  guard- 
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ian^  the  sureties  on  his  original  bond  were  not  liable 
for  a  misappropriation  of  the  proceeds  of  such  sale. 
Kester  v.  Hill,  42  W.  Va.  611,  26  S.  C.  376.  In  the 
same  state  and  in  another  case  it  was  held  that  where 
a  guardian  had  given  a  bond  and  subsequently  gave 
another  to  receive  a  fund  coming  into  his  hands  from 
the  sale  of  his  ward's  land,  the  latter  bond  is  pri- 
marily liable  for  such  fund.  Findley  v.  Fxndley,  42  W. 
Va.  372,  26  S.  E.  433. 

In  Missouri  it  was  held  that  where  a  guardian  sells 
his  ward's  real  estate  and  gives  a  bond,  under  the 
statute  to  ac(H)unt  for  the  funds  arising  therefrom, 
a  special  trust  is  thereby  created,  and  the  sureties  on 
the  general  bond  were  not  accountable.  State  v. 
Peterman,  66  Mo.  App.  257. 

In  Ohio,  where  a  guardian  had  given  a  bond  with 
four  sureties,  and  a  second  bond  was  ordered  to  be 
executed  on  the  motion  of  the  guardian  himself,  noth- 
ing appearing  as  to  its  character  except  the  fact  that 
it  was  called  a  "new  bond"  in  the  court's  order,  and 
all  the  sureties  but  one  were  diflPerent  from  those  on 
the  first  bond,  it  was  said  it  must  be  presumed  that 
the  second  instrument  was  a  new  bond  under  the  pro- 
visions of  a  certain  statute,  and  not  an  additional 
bond  under  another  provision  of  the  statute.  Piin- 
mill  V.  Raumgartner,  (Com.  PL)  3  Ohio  N.  P.  40,  1  O. 
L.  D.  69. 

In  Mississippi  it  was  held  that  a  bond  given  by  a 
guardian  on  his  appointment,  was  not  discharged  by 
a  second  bond  required  of  him  on  the  augmentation 
of  his  ward's  estate  by  a  new  inheritance.  Baum  v. 
Lynn,  72  Miss.  932,  IBSouth.  428. 

In  Iowa  where  a  guardian  filed  a  new  bond  with 
sureties,  but  was  not  discharged  or  reappointed,  and 
where  the  sureties  on  the  old  bond  were  not  dis- 
charged, and    where  the    evidence    failed    to    show 
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whether  he  then  had  the  money  previously  received, 
or  had  misappropriated  it;  it  was  held  that  such  bond 
was  an  additional  or  cumulative  security  for  the  en- 
tire guardianship,  and  that  the  obligors  thereon  were 
liable  for  the  entire  defalcation.  Douglass  v.  KessleVy 
57  la.  63,  10  N.  W.  313. 

In  Wisconsin,  where  an  additional  bond  was  given 
as  an  additional  security  for  a  guardian's  performance 
of  his  trust,  it  was  held  that  the  sureties  thereon  were 
liable  for  moneys  on  hand  at  the  time  of  the  execution 
of  the  additional  bond.  Clark  v.  Wilkinson^  59  Wis. 
543,  18  N.  W.  481. 

The  case  most  directly  in  point  is  that  of  Sayers  v. 
Cassell,  23  Gratt.  (Va.)  525.  It  was  there  held  that 
where  a  guardian  gave  a  bond  and  it  was  approved 
by  the  court,  and  later  voluntarily  gave  another  bond, 
in  each  case  with  sureties,  the  latter  bond  was  valid, 
relating  back  to  the  time  of  the  guardian's  appoint- 
ment, and  that  the  sureties  on  the  first  bond  were 
discharged. 

In  many  of  the  states  it  has  been  held  that  where 
the  court  has  required  the  guardian  to  give  security 
in  addition  to  his  bond  already  approved,  the  sureties 
on  such  new  bond  are  deemed  to  be  cosureties  with 
those  on  the  first  bond,  and  equally  liable  with  them 
for  the  whole  guardianship.  As  bearing  upon  this 
proposition  we  cite  the  following:  State  v.  Hull,  53 
Miss.  626;  Loring  v.  Bacon,  3  Gush.  (Mass.)  465;  Com- 
monwealth  v.  Cox,  36  Pa.  St.  442;  Allen  v.  State,  ex 
rel.y  61  Ind.  268;  Stevens  v.  Tucker,  87  Ind.  109; 
Hutchcraft  v.  ShrouVs  Heirs,  1  Mon.  (Ky.)  206, 15  Am. 
Dec.  100;  McOlothlin  v.  Wyatt,  1  Lea.  (Tenn.)  717. 
But,  however,  where  the  penalty  of  the  two  bonds 
differ,  the  liability  is  in  proportion  to  the  respective 
amounts.  Jones  v.  Hays,  3  Ired.  Eq.  (N.  Gar.)  502; 
Jones  V.  Blanton,  6  Ired.  Eq.  (N.  Gar.)  115,  51  Am. 
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Dec.  415;  Loring  v.  Bacon,  supra;  Bond  v.  Armstrong^ 
88  Ind.  66. 

In  Statey  ex  reL,  v.  Barrett,  121  Ind.  92,  it  was  held 
that  a  bond  executed  to  secure  the  faithful  admin- 
istration of  personal  property  does  not  cover  rents 
and  profits  from  the  real  estate  owned  by  decedent 
at  the  time  of  his  death;  and  that  before  he  would 
be  entitled  to  them  he  must  first  file  a  petition,  obtain 
an  order  of  court,  and  file  an  additional  bond  under  the 
statute.  It  was  settled  in  Oiven  v.  StatCj  ex  rcL,  25 
Ind.  371,  and  adhered  to  ever  since,  that  the  sureties 
on  a  second  bond  of  an  administrator,  in  any  cage 
where  such  bond  is  required  by  an  order  of  the  courts 
were  liable  for  any  breach  of  the  bond  after  its  execu- 
tion. Where  an  executor  gave  bond  to  faithfully  ad- 
minister his  trust,  the  sureties  on  his  bond  are  not 
liable  for  the  misappropriation  of  money  the  executor 
received  from  sale  of  real  estate,  unless  such  sale  is 
directed  by  the  will.     Reno  v.  Tyson,  24  Ind.  56. 

The  duties  of  administrators  and  guardians  are 
prescribed  by  statute  and  the  trust  created  by  their 
appointment  extends  only  to  the  duties  imposed  by 
statute;  and  where  they  file  bonds  and  qualify  and 
take  upon  themselves  the  administration  of  the  per- 
sonal estate  of  such  trusts,  the  sureties  on  the  bonds 
so  filed  are  liable  only  for  the  faithful  accounting  of 
such  personal  estates.  And  where  they  apply  to  and  ob- 
tain an  order  from  the  court  to  sell  or  rent  real  estate*, 
and  file  their  additional  bonds  as  conditions  precedent 
to  such  sale  or  renting,  such  bonds  are  alone  liable  for 
the  funds  resulting  thereform.  Worgang^s  Adm^r  v. 
CUpp,  21  Ind.  119,  83  Am.  Dec.  343.  See,  also.  State, 
ex  rely  v.  Steele,  21  Ind.  207,  83  Am.  Dec.  346.  In  Jones 
V.  Blanton,  6  Ired.  Eq.  115, 15  Am.  Dec.  415,  it  was  held 
that  the  giving  of  a  second  bond  did  not  release  the 
sureties  on  the  first.     It  was  held  in  Kentuckv  that 
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a  bond  conditioned  to  perform  the  judgment  of  the 
court  was  released  from  liability  by  the  giving  of  a 
bond  replevying  an  execution  which  issued  on  the 
judgment.     Gray  v.  Merrill ^  11  Bush.  633. 

In  the  case  of  a  receivership  in  Georgia,  the  receiver 
was  ordered  by  the  court  to  file  a  new  bond  in  the 
same  amount  and  conditioned  as  the  first,  which  he 
did.  His  successor  in  the  last  trust  brought  an  action 
on  both  bonds.  The  surety  on  the  first  bond  inter- 
posed the  defense  that  the  order  requiring  the  new 
bond  relieved  him  from  liability,  but  his  contention 
was  not  sustained.  The  court  said:  "In  defense  to 
this  action,  D,  the  surety  on  the  first  bond,  contended 
that  the  order  requiring  the  new  bond  and  the  clerk's 
approval  of  that  bond  relieved  him  from  all  liability 
except  for  any  waste  or  misconduct  of  his  principal 
which  occurred  previously  to  the  filing  ot  the  second 
bond.  The  court  ruled  that  the  first  bond  covered 
the  whole  default  of  the  receiver,  whether  occurring 
before  or  after  the  second  was  given. 

"There  was  no  application  or  request  by  the  surety 
to  be  discharged  when,  or  before  the  second  bond 
was  required.  »  ♦  ♦  ♦  The  order  for  a  new 
bond  contained  no  reference  to  any  purpose  on  the 
part  of  the  court  to  discharge  the  surety  on  the  first 
bond,  or  to  terminate  his  liability,  or  to  limit  it  in 
anv  wav  whatever.  There  are  no  words  indicating; 
that  the  new  bond  was  to  be  substituted  for  the  old, 
or  that  it  was  to  stand  instead  thereof.  The  second 
bond  was  required,  not  at  the  instance  of  the  surety 
on  the  first,  but  at  the  instance  of  one  of  the  parties 
to  the  pending  cause.  So  far  as  appears  it  was  in- 
tended as  a  mere  strengthening  of  the  security  af- 
forded by  the  first  bond.  It  was  cumulative  or  ad- 
ditional, rather  than  substitutional.  Both  upon 
principle  and  the  authority  of  analogous  cases,  we 
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think  no  discharge  took  place.  2  Am.  and  Eng.  Ency. 
of  Law,  4G6j;  Murfree  Oflf.  Bonds,  section  221;  Brandt 
Sur.,  section  '461.  In  the  absence  of  affirmative  evi- 
dence to  that  effect,  there  can  be  no  presumption  that 
the  parties  to  the  litigation  or  their  interests  would 
be  benefited  by  discharging  the  surety  on  an  existing 
bond  merely  because  a  new  bond  was  required  and 
given."     Stewart  v.  Jolmson,  87  Ga.  97,  13  S.  E.  258. 

From  the  authorities  cited  and  the  principles  there- 
in discussed,  our  conclusion  is  that  the  facts  stated 
in  the  answer  did  not  in  law,  release  appellant  from 
liability  on  the  bond.  In  this  State,  under  the  pro- 
visions of  the  statute,  the  only  way  a  surety  can  be 
released  from  liability  on  an  administrator's  or  guard- 
ian's bond,  is  to  comply  with  the  letter  of  the  statute, 
and  make  his  application  thereunder  for  release. 
This  appellapt  did  not  do.  Because  the  United  States 
government  required  the  guardian  to  file  a  new  bond, 
or  an  additional  bond,  before  paying  to  him  the  money 
due  his  wards  as  a  pension,  would  not  in  itself  release 
the  surety.  We  are  unable  to  find  a  case  in  this  State, 
under  our  statute,  which  holds  that  the  filing  of  a  new 
or  additional  bond,  by  a  guardian,  releases  the 
sureties  on  the  original  bond,  where  no  application 
for  release  has  been  made. 

In  all  the  cases  we  have  collected  on  the  subject, 
the  rights  of  the  sureties  have  been  adjudicated,  upon 
the  particular  facts  in  each  case.  In  State^  ex  rel.,  v. 
Barrett,  supra,  the  administrator  filed  a  new  bond,  on 
the  application  of  one  of  the  sureties  to  be  released. 
Upon  these  facts,  the  court  held  that  all  the  sureties 
were  released,  as  a  new  bond  had  been  filed  upon  the 
order  of  the  court.  In  Lane  v.  State,  supra^  the 
sureties  on  the  bond  applied  to  the  court  to  be  re- 
leased and  while  their  application  was  pending,  the 
administrator  voluntarily  appeared  and  filed  a  new 
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bond,  and  thereupon  the  application  for  a  release  was 
dismissed  and  no  formal  order  of  release  was  entered. 
It  was  held  that  as  the  new  bond  was  filed  in  response 
to  the  application  of  the  sureties  to  be  released,  oper- 
ated as  a  discharge  of  the  sureties  upon  the  original 
bond. 

The  case  of  Sayers  v.  Cassellj  supra,  as  was  above 
said,  is  strongly  in  point,  and  it  was  there  held  that 
the  voluntary  giving  of  a  new  bond  operated  as  a 
discharge  of  the  sureties  on  the  first  bond.  With 
the  highest  regard  for  the  opinion  of  the  learned 
court,  from  which  we  have  quoted,  we  cannot  sub- 
scribe to  the  doctrine  therein  declared,  and  we  feel 
fully  justified  in  saying  that  the  great  weight  of  au- 
thority, sound  reason  and  strong  equity  are  againsf 
the  rule  there  announced.  Because  the  court  used 
the  w^ords  "new  bond,"  in  its  order  showing  the  filing 
and  approval  of  the  second  bond,  can  make  no  dif- 
ference. The  language  employed  by  the  court  in  its 
order,  could  not  change  the  legal  status  of  the  parties, 
or  the  binding  effect  of  either  bond.  We  are  con- 
strained to  hold  that  the  subsequent  bond  filed  by 
the  guardian,  was  an  additonal  bond,  cumulative  in 
its  legal  character,  and  hence  did  not  release  the 
surety  upon  the  first  bond.     Judgment  affirmed. 


Lauter  v.  Duckworth. 

[No.  2,049.     Filed  Dec.  17,  1897.     Rehearing  denied  March  10,  1898.] 

Negligence. — Master  and  Servant. — Personal  Injuries. — Complaint. 
— A  complaint  for  damages  for  personal  injuries  received  bj  plain- 
tiff while  in  the  employ  of  defendant  in  his  factorj,  which  alleges 
that  defendant  before  hiring  plaintiff  negligently  constructed  a 
large  underground  cistern  for  the  purpose  of  receiving  discharges 
of  steam,  hot  water  and  other  fluids  through  underground  pipes; 
that  plaintiff  was  ordered  by  defendant  to  attend  to  certain  duties 
requiring  him  to  go  near  to  said  cistern,  and  while  in  the  perform- 
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anoe  of  such  duties  the  ground  where  he  stood  gave  inland  he  was 
precipitated  into  a  hole  filled  with  steam  and  hot  water  caused  by 
such  defective  cistern  and  pipes,  and  was  injured,  states  a  good 
cause  of  action,  where  it  is  also  alleged  that  plaintiff  had  no  warn- 
ing or  notice  of  the  manner  of  construction  of  the  cistern  and  pipes, 
or  the  dangers  arising  therefrom, and  containing  the  general  aver- 
ment that  plaintiff  was  wholly  without  fault,    pp,  637-639. 

Appeal  and  Error. — Assignment  of  Error.— Failure  to  Discuss.— 
Assignments  of  error  not  discussed  are  waived,    p.  640. 

Evidence. — O^ections. — Practice. —  Defendant  was  not  harmed  in 
the  trial  of  an  action  for  damages  resulting  from  the  defective  con- 
struction of  a  dry  well  in  his  factory  by  refusing  to  permit  him  to 
state  as  a  witness  his  experience  in  the  use  of  dry  wells,  where  he 
was  allowed  to  describe  his  exjMrience  with  the  dry  well  in  ques- 
tion,   p.  640. 

Same. —  Witnesses. —  Conversations  by  Plaintiff  With  Defendants 
Witness. — No  error  was  committed  in  permitting  defendant's  wit- 
ness to  testify  on  cross-examination  as  to  a  conversation  between 
himself  and  plaintiff  and  plaintiff's  attorney,  in  the  absence  of 
-defendant,  in  which  he  refused  to  talk  to  them  concerning  the  case 
on  trial,  where  such  evidence  was  introduced  for  the  purpose  of 
showing  the  feeling  of  the  witness  toward  the  parties,  pp.  640,  641. 

Sahe. — Objections, — Offer  to  Prove. — To  save  a  question  on  a  ruling 
of  the  trial  court  in  excluding  the  testimony  of  a  witness,  a  specific 
statement,  by  way  of  an  offer,  must  be  made  to  the  court,of  the 
testimony  which  the  witness  will  give  in  answer  to  the  question, 
and  if  the  bearing  is  remote  or  inferential,  its  relevancy  must  be 
suggested,    p.  643. 

Damages. —  Excessive  Damages. — When  Verdict  Will  Not  be  Dis- 
turbed on  Account  Of. — The  Appellate  Court  will  not  set  aside  a 
verdict  of  a  jury  on  account  of  excessive  damages  where  the  dam- 
ages assessed  are  not  so  great,  in  view  of  the  evidence,  as  to  induce 
the  belief  that  the  jury  acted  from  prejudice,  partiality,  or  corrup- 
tion,   pp.  643,  644, 

Special  Verdict.—  Finding  of  Ultimate  Facts.^  The  ultimate  fact 
to  be  found  by  the  jury  in  the  trial  of  an  action  for  personal* inju- 
ries caused  by  a  defective  dry  well,  was  the  condition  of  the  well 
at  the  time  of  the  accident;  a  finding  of  its  condition  prior  thereto 
would  amount  to  the  finding  of  an  evidentiary  fact.    pp.  644,  645. 

Same. — Interrogatories. — No  error  is  committed  by  the  trial  court 
in  refusing  to  submit  a  hypothetical  interrogatory  to  the  jury. 
p.  64s, 

Same. — Court  May  Prepare. — The  purpose  of  the  statute  requiring 
counsel  of  either  side  to  prepare  a  special  verdict  is  to  relieve  the 
court,  and  the  court  may  alter  interrogatories  prepared  by  counsel, 
of  its  own  motion  frame  additional  ones,  or  assume  the  duty  of 
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drafting  another  special  verdict,  and  neither  party  would  have 
cause  to  complain,    p.  646. 

Appeal  and  Errob. — Interrogatories. — Exceptions. —  Record. — An 
exception  to  the  submission  of  certain  interrogatories  to  the  jury 
is  not  properly  reserved  where  the  bill  of  exceptions  does  not  set 
out  the  designated  interrogatories,  or  the  page  in  the  record  on 
which  they  may  be  found,and  no  draft  of  the  verdict  is  set  out  or 
statement  contained  in  tne  bill  of  exceptions  to  show  when  the  ob- 
jection was  made.    pp.  646,  647. 

NsoLiOENCE. — Personal  Injuries.— Proximate  Cause. — The  proximate 
cause  of  plaintiff's  injury  was  the  negligence  of  defendant  in  con- 
structing a  dry  well  and  pipes  connected  therewith  for  the  escape 
of  steam,  where  it  was  shown  that  the  well  and  pipes  were  so  con- 
structed that  they  could  not  be  seen  or  inspected,  and  plaintiff,  an 
employe,  while  walking  over  said  pipes,  in  line  of  duty,  and  not 
knowing  of  the  existence  thereof,  was  suddenly  precipitated  by  the 
surface  of  the  ground  giving  away, into  a  hole  filled  with  steam  and 
boiling  water  which  had  escaped  from  said  pipes,  and  was  injured. 
pp.  647-666. 

Master  and  Servant.— ^jPeOou?  <Sertwn*.— JVegKgence.— Itistheduty 
of  the  employer  to  furnish  a  reasonably  safe  place  for  his  employes 
to  work,  and  to  remedy  such  defects  that  may  be  discovered  by 
proper  inspection,  and  the  negligence  of  an  employe  will  not  excuse 
him  from  such  duty,    pp,  665^  666. 

From  the  Marion  Superior  Court.     Affirmed. 

LiLcius  B.  Svnfty  for  appellant. 

J.  E.  McCvllough  and  H.  N.  Spaan,  for  appellee. 

COMSTOCK,  J. — Action  by  appellee  to  recover  dam* 
ages  for  personal  injuries  occasioned  by  the  alleged 
negligence  of  appellant.  The  complaint  is  in  two 
paragraphs,  but  as  it  is  conceded  that  the  verdict  was 
on  the  second  paragraph,  we  do  not  set  the  first  out. 
The  second  paragraph  alleges  that  the  defendant  was 
the  owner  of  a  factory,  and  before  hiring  plaintiff, 
constructed  an  underground  cistern  near  the  factory 
to  receive  through  pipes  large  discharges  of  steam, 
hot  water  and  other  fluids,  and  permitted  the  same 
to  soak  away  through  the  bottom.  The  cistern  was 
walled  with  loose  bricks,  not  cemented  to  protect  it 
from  the  action  of  the  materials  discharged  into  it. 
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The  pipes  to  the  cistern  were  laid  in  a  drain  four  or 
five  feet  deep,  which  was  filled  level  with  the  surface. 
The  surrounding  earth  was  not  protected  from  the 
action  of  the  fluids  in  the  cistern,  except  by  said  loose 
walls.  The  surrounding  earth  was  peculiarly  subject 
to  being  affected  by  the  action  of  steam,  hot  water,  and 
other  fluids,  and  all  being  caused  thereby  to  soak  and 
wash  into  the  cistern.  The  mouths  of  the  pipes  were 
close  to  the  bottom  of  the  cistern,  so  that  the  deposits 
of  earth  or  mud  would  soon  cover  and  fill  them,  and 
the  resulting  pressure  in  the  pipes  would  cause  them 
to  burst.  The  pipes  were  old,  worn,  rusted,  and  weak 
with  use,  and  were  therefore  defective  and  unfit  foi* 
the  purpose;  the  cistern  was  covered  with  iron  and 
other  materials,  and  then  with  earth  to  the  level  of  the 
surrounding  surface,  so  that  its  condition  could  not 
be  observed.  The  defendant  knew,  or  could  have 
known,  by  reasonable  care,  that  by  cementing  the 
walls  the  same  could  have  been  protected  from  the 
destroying  influences  of  steam,  water,  and  other  fluids, 
and  that  without  such  protection  the  walls  would  be 
impaired  and  destroyed,  and  the  surrounding  earth 
deposited  in  the  cistern,  and  the  ground  around  the 
cistern  would  be  undermined  by  an  excavation  filled 
with  steam  and  hot  water,  and  would  cave  in.  lie 
alt?o  knew,  or  could  have  known,  that  by  deposits  in  the 
cistern,  the  mouths  of  the  pipes  would  become  choked, 
and  caused  thereby  to  burst  and  discharge  steam  and 
hot  water  under  ground,  outside  of  the  cistern,  and 
thereby  cause  the  dirt  to  be  washed  into  the  cistern, 
causing  a  dangerous  excavation  under  the  surface.  He 
also  knew  that  his  employes  would  have  to  pass  over 
the  surface.  The  pipes,  with  a  trifling  expense,  coul('» 
have  been  run  to  a  sewer  and  all  danger  avoided.  It 
further  alleges,  that  on  the  tenth  of  May,  1893,  the 
appellee  was  employed  at  the  factory  as  engineer,  an4 
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was  ordered  by  the  defendant  to  attend  to  a  certain 
valve,  and  for  that  purpose  he  had  to  go  frequently  to 
a  point  near  the  cistern;  and  while  he  was  at  or  near 
said  point,  for  the  purpose  of  attending  to  said  valve, 
the  ground  where  he  stood  gave  in  and  he  was  precipi- 
tated into  a  hole  filled  with  steam  and  hot  water,  and 
was  injured.  That  said  hole  was  caused  as  follows: 
The  action  of  the  steam  and  hot  water  and  other 
fluids  in  the  cistern,  caused  the  walls  thereof  to  be 
impaired  and  destroyed,  the  surrounding  earth  to  be 
deposited  therein,  said  pipes  at  the  mouth  to  be 
choked  and  bursted,  and  said  hole  to  be  formed  under 
ground  and  to  be  filled  with  steam  and  hot  water, 
and  which  the  defendant  kneiv  or  could  have  known. 
Up  to  the  time  of  the  injury,  the  plaintiff  had  no 
warning  or  notice  of  the  manner  in  which  said  cistern 
was  constructed  and  the  pipes  laid,  or  the  dangers 
arising  therefrom,  and  he  had  no  knowledge  or  means 
of  knowledge  thereof.  It  contains  the  general  aver- 
ment that  plaintiff  was  wholly  without  fault,  and  the 
specific  averments  are  not  inconsistent  with  this  gen- 
eral averment. 

A  motion  to  make  this  paragraph  niore  specific  and 
a  demurrer  to  the  same,  were  both  overruled  and  ap- 
pellant answered  by  general  denial.  The  jury  re- 
turned a  special  verdict.  Both  parties  moved  for 
judgment  thereon.  The  court  overruled  defendant's 
(appellant's)  motion,  and  sustained  that  of  appellee, 
and  rendered  judgment  in  his  favor  for  $3,500.00. 
The  errors  assigned  are,  first,  overruling  the  motion 
to  make  the  second  paragraph  more  specific;  second, 
overrujing  the  demurrer  to  the  second  paragraph  of 
appellant's  complaint;  third,  overruling  appellant's 
motion  for  judgment  upon  the  special  verdict;  fourth, 
overruling  appellant's  motion  for  a  new^  trial;  fifth, 
sustaining  appellee's  motion  for  judgment  in  his 
favor. 
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The  first  aBsignment  of  errors  is  not  discussed,  and 
is  therefore  waived.  As  to  the  second  assignment, 
i.  €.  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  complaint,  we  think  it  stated  a  good 
cause  of  action,  and  the  court  committed  no  error  in 
the  said  ruling. 

The  fourth  assignment  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  first  reason  as- 
signed in  the  motion  for  a  new  trial,  is  the  sustain- 
ing of  the  objection  to  the  following  question  pro- 
pounded to  appellant  by  his  counsel:  "What  has 
been  your  experience  as  to  the  use  of  dry  wells  in 
your  own  business?"  Counsel  for  appellant  stated  at 
the  time  that  the  witness  (defendant)  was  not  on  the 
stand  as  an  expert,  but  he  built  the  dry  well  or  or- 
dered it  built,  and  he  offered  to  show  that  the  appel- 
lant after  long  personal  experience  with  dry  wells  iii 
his  own  manufactories,  and  that  added  to  his  experi- 
ence with  the  dry  wells  subject  generally,  was  what 
guided  him  in  building  this  well.  The  court  said, 
"You  may  ask  him  all  about  this  dry  well."  Appel- 
lant's counsel  thereupon  propounded  to  the  witness 
questions  as  to  the  tendency  of  pipes  conveying  steam 
and  waste  water  from  steam  pipes  to  get  dirty  or 
foul;  whether  a  dry  well  constructed  as  described  by 
witness  was  likely  to  become  stopped  up  with  the 
amount  of  water  running  into  it,  that  ran  into  the 
dry  well  in  question;  as  to  the  objects  of  the  outlet 
valves  of  the  steam  boxes;  the  nature  of  the  ground 
in  which  the  dry  well  was  built;  to  each  of  which  he 
made  answer.  Witness  had  previously  testified  as  to 
how  a  drain  or  dry  well  should  be  constructed.  He 
was  given  the  privilege  of  telling  how  this  one  was 
constructed.  We  cannot  see,  therefore,  that  he  was 
harmed  by  this  ruling  of  the  court.  The  second  rea- 
son for  a  new  trial  is  the  permission  of  the  witness 
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Henry  Holt,  upon  cross-examination,  to  testify  to  a 
conversation  between  himself  and  appellee  and  ap- 
pellee's attorney,  in  the  absence  of  appellant.  T^e 
witness  was  defendant's  witness,  and  in  his  employ. 
He  had  testified  to  material  facts  in  his  behalf;  he  had 
dug  and  walled  the  dry  well  in  question.  The  plain- 
tiff and  his  attorney  sought  to  ascertain  what  infor- 
mation he  would  give  as  to  the  construction  of  the 
well.  He  refused  to  ta^Jt  to  them,  and  was  asked  if 
he  did  not  so  refuse,  and  he  answered  that  he  said  he 
would  do  no  talking  to  anybody.  The  question  was 
proper.  It  was  calculated  to  elicit  information  as 
to  the  feeling  of  the  witness  toward  the  parties. 
Pettit  V.  State,  135  Ind.  393. 

The  third  reason  for  a  new  trial  is  the  admission 
of  the  testimony  of  plaintiff  (appellee)  as  to  the  prob- 
ability of  leaks  occurring  in  steam  pipes.  The  ques- 
tion objected  to  was,  "What  is  the  probability  of  leaks 
coming  in  steam  pipes, — even  in  new  pipes, — ^at  the 
joints?"  Counsel  for  appellant  objected  to  the  ques- 
tion for  the  reason  "that  the  complaint  is  in  regard  to 
waste  pipes  running  from  steam  pipes  into  a  dry  well, 
and  unless  he  can  show  that  these  pipes  into  the  dry 
well  were  stopped  up  so  that  they  might  have  had  a 
much  stronger  pressure,  1  object  to  any  such  proof 
The  jury  found  that  from  the  manner  in  which  the 
pipes  were  placed  in  the  drainage  and  dry  well,  and 
used  while  so  placed,  they  were  liable  to  become  full 
and  choked  at  or  near  the  mouth,  by  deposits  therein 
of  mud  and  water  and  other  materials,  and  that  if 
said  pipes  so  laid  should  become  foul  at  or  near  the 
mouth,  there  would  be  in  some  of  them,  a  high  degree 
of  pressure  caused  by  steam  coming  through  the  pipes 
from  the  boiler,  and  that  by  the  exercise  of  reasonable 
care,  these  facts  could  have  been  known  to  the  defend- 
ant.     The   jury  further  found   that  the  pipes   were 
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stopped  Hp,  and  there  was  evidence  to  warrant  tliese 
findings.     In  this  ruling  there  was  no  error. 

The  fourth  and  fifth  reasons  for  a  new  trial  are,  that 
the  court  erred  in  admitting  certain  testimony  of  the 
witness  Ballinger  in  answer  to  questions  propounded 
to  him,  which  were  objected  to.  The  first  was,  "What 
is  the  fact  as  to  whether  steam  pipes  when  there  is 
steam  in  them, — whether  leaks  will  come  into  them 
or  not?"  The  objection  should  have  been  sustained, 
because  of  the  indefiniteness  of  the  question.  Wheth- 
er leaks  would  come  into  pipes,  would  depend  upon 
a  variety  of  causes.  The  witness  gave  an  answer,  not, 
however,  in  response  to  the  question  but  to  the  effect 
that  a  leak  in  a  pipe  would  not  be  discovered  without 
pressure  was  applied,  unless  the  opening  was  large 
enough  to  be  seen.  The  statement  could  not  have 
misled  the  jury.  The  other  question  was,  "What  is 
the  fact  when  a  leak  does  come  in  a  steam  pipe,  as  to 
whether  it  increases  it,  and  if  so,  whether  rapidly  or 
slowly?"  The  objection  to  this  question  was  that  it 
related  to  pipes  that  had  pressure  from  the  boiler,  and 
not  to  the  pipes  that  are  described  in  the  complaint, 
and  it  tended  to  mislead  the  jury."  What  we  have 
said  as  to  the  findings  of  the  jury,  as  to  the  pressure 
in  the  pipes,  upon  the  previous  question  addressed  to 
this  witness,  will  apply  to  this  objection. 

The  sixth  reason  given,  is  that  the  court  erred  in 
admitting  in  evidence  the  testimony  of  witness 
Ballinger,  as  to  the  effect  of  hard  water  in  a  boiler 
and  pipes  through  which  it  passes.  The  witness  in 
answer  to  the  question  immediately  preceding  the 
one  under  consideration,  had  stated,  that  soft  water 
was  not  so  likely  to  corrode  pipes  as  hard  water; 
which  answer  was  followed  by  the  question  whether, 
when  hard  water  was  used,  there  was  a  deposit  from  it 
in  the  boiler  and  pipes  from  which  it  passed.     The 
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objection  made  was,  that  "there  was  no  hard  water 
passed  through  the  pipes  described  in  the  complaint, 
containing  water  and  steam."  Appellant's  counsel 
in  his  reply  brief,  admits  that  the  evidence  shows  that 
hard  water  in  small  quantities,  passed  through  the 
pipes.  This  was  sufScient  to  make  the  evidence  com- 
petent.    Its  weight  was  for  the  jury. 

The  seventh  reason  for  a  new  trial  is  the  exclusion 
of  the  evidence  offered  by  defendant  of  witness 
Charles  C.  Brown,  a  civil  engineer,  who  in  September, 
1894,  inspected  the  dry  well,and  dug  out  the  drainage 
in  question,  at  the  request  of  the  appellant. 

Counsel  for  appellant  stated  to  the  court  at  the  time 
of  this  ruling,  that  he  wanted  "to  show  how  it  was 
when  inspected  by  a  disinterested  man  at  that  time 
and  that  he  expected  to  show  the  condition  of  the 
well  and  the  other  matters  found  there."  Xo  other 
statement  was  made  as  to  what  he  expected  to  prove 
in  answer  to  the  question.  This  was  an  offer  to  prove 
the  condition  of  the  well  sixteen  months  after  the 
injury  of  the  plaintiff,  and  its  condition  at  that  timej 
was  not  material.  To  save  a  question  on  the  ruling 
of  the  trial  court  in  excluding  the  testimony  of  the 
witness  upon  an  objection  being  made  to  a  pertinent 
question,  a  specific  statement  by  way  of  an  offer,  must 
be  made  to  the  court  of  the  testimony  which  the  -wit- 
ness will  give  in  answer  to  the  question.  The  offer 
of  proof  must  be  a  statement  of  the  particular  fact 
or  facts  and  if  the  bearing  of  the  proposed  testimony 
is  remote  and  inferential,  its  relevancy  must  be  sug- 
gested. Chicago^  etCy  R.  W.  Co.  v.  DeBaum,  2  Ind. 
App.  281;  Lewis  v.  State^  ex  rel.,  4c  Ind.  App.  604; 
Stanley  v.  HolUday^  130  Ind.  464;  Russell  v.  Stoney  18 
Ind.  App.  543,  and  the  authorities  there  cited. 

The  eighth  reason  is  that  the  damages  assessed  are 
excessive.     Appellant's   learned  counsel   frankly  ad- 


644        APPELLATE  COURT  OF  INDIANA, 


Lauter  v.  Duckworth. 


mits  the  serious  character  of  appellee's  injuries. 
Upon  this  assignment,  we  deem  it  only  necessary  to 
say,  that  the  damages  assessed  are  not  so  great,  in 
view  of  the  evidence,  as  to  induce  the  belief  that  the 
jury  acted  from  prejudice,  partiality  or  corruption, 
and  that  therefore,  this  court  would  not,  under  nu- 
merous decisions  of  the  Supreme  Court  of  this  State, 
be  sustained  in  disturbing  it.  Ohioy  etc.,  R.  TV.  Co.  v. 
Collarn,  73  Ind.  261,  38  Am.  Rep.  134;  Pittsburgh^ 
etc.,  R.  W.  Co.  V.  Sportier  J  85  Ind.  165;  Todd  v.  Fen- 
ton,  66  Ind.  25;  Farman  v.  Lauman,  73  Ind.  668;  In- 
diana Car  Co.  V.  Parker,  100  Ind.  181;  Kelsey  v.  Hay, 
84  Ind.  189;  OhiOj  etc.,  R.  W.  Co.  v.  Judy,  120  Ind. 
397. 

The  ninth  reason  is,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  verdict  consists  of 
187  interrogatories  and  answers.  Counsel  for  appel- 
lant, in  his  able  brief,  designates  and  discusses  num- 
bers 11,  12,  and  126.  It  will  be  presumed  that  the 
interrogatories  not  pointed  out  are  sustained  by  some 
evidence.  There  are  apparent  contradictions  in  the 
evidence,  and  it  was  for  the  jury  to  reconcile  them.  In- 
terrogatory 11  reads:  "Was  said  dry  well  when  con- 
structed, applied  to  the  purpose  of  receiving  through 
pipes  from  said  manufacturing  establishment,  dis- 
charges of  steam  and  hot  water  with  the  intention  of 
permitting  the  same  to  seep  and  soak  away  through 
the  ground  from  said  dry  well?    Answer.     Yes." 

Interrogatory  12  reads:  "Was  said  dry  well  con- 
tinuously applied  to  said  purpose  by  the  defendant 
from  the  time  of  its  construction  until  the  10th  of 
May,  1893?     Answer.     Yes." 

It  is  contended  that  there  is  no  evidence  to  warrant 
the  finding  that  the  dry  well  was  constructed  either 
for  the  purpose  of  receiving  discharges  of  steam  or 
that  prior  to  the  employment  of  appellee  it  had  been 
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used  for  that  purpose.  The  evidence  shows  that 
steam  escaped  through  the  vent  pipe  from  the  dry 
well.  It  does  not  appear  that  the  well  was  con- 
structed for  receiving  it,  neither  does  it  appear  that 
it  was  the  fault  of  appellee  that  steam  was  conveyed 
to  said  well.  Appellant  must  be  held  to  know  the 
manner  of  construction  and  the  use  to  which  it  was 
put,  and  if  this  improper  use  was  permitted  by  him,  it 
was  equivalent  to  its  construction  for  such  use  so  far 
as  his  liability  might  be  affected  for  damages  result- 
ing from  such  use. 

Interrogatory  126  reads:  "At  the  time  of  plain- 
tiff's injury  were  said  waste  pipes  of  said  well  stopped 
up?  Answer.  Yes."  In  view  of  the  fact  that  the 
day  after  the  accident  the  well  was  uncovered,  and 
found  to  be  filled  some  feet  above  the  mouths  of  the 
pipes  with  mud  and  water,  we  cannot  say  that  the 
jury  was  not  justified  in  finding  as  a  fact  that  the 
pipes  were  stopped  up.  The  tenth  and  eleventh  rea- 
sons are  not  discussed,  and  are  therefore  waived. 

The  twelfth  reason  is  the  refusal  of  the  court  to 
submit  the  following  interrogatory  in  the  draft  of  the 
special  verdict  prepared  by  defendant's  counsel. 
"When  said  dry  well  was  opened  to  be  deepened,  was 
the  same  in  good  condition?"  The  dry  well  was 
opened  in  July,  1892,  and  the  accident  occurred  in 
May,  1893.  Appellant  contends  that  the  evidence 
shows  it  was  in  good  condition  at  that  time,  and  that 
the  evidence  was  competent  as  tending  to  show  its 
condition  at  a  later  time.  The  oflBce  of  the  special 
verdict  is  the  finding  of  ultimate  facts.  The  ultimate 
fact  to  be  found  by  the  jury,  was  its  condition  at  the 
time  of  the  accident.  A  finding  of  its  condition  prior 
to  that  day  would  have  been  the  finding  of  an  evi- 
dentiary fact.  The  interrogatory  was  properly  re- 
fused. 

Vol.  19—35 
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The  thirteenth  reason  is  not  discussed  and  is  there- 
fore waived. 

The  refusal  to  submit  the  following  interrogatory, 
number  109,  is  given  as  the  fourteenth  reason  for  a 
new  trial.  "If  the  steam  inside  said  dry  well  exerted 
any  appreciable  pressure,  would  the  same  exert  any 
appreciable  effect  on  the  soil  outside  said  brick  wall?" 
The  question  is  objectionable  because  it  is  hypo- 
thetical, and  was  properly  refused. 

The  fifteenth  reason  for  a  new  trial  is,  that  the 
court  erred  in  submitting  to  the  jury  its  own  draft  of 
a  special  verdict.  The  bill  of  exceptions  shows  that 
the  counsel  for  appellant  excepted  to  the  giving  of 
certain  interrogatories,  and  not  as  contended,  to  the 
verdict  submitted  by  the  court.  The  purpose  of  the 
statute  in  requiring  the  counsel  of  either  side  to  pre- 
pare a  special  verdict,  is  to  relieve  the  court.  It  has 
been  held  by  this  court,  that  the  trial  court  may  alter 
interrogatories  prepared  by  counsel,  and  of  its  o\vn 
motion  frame  additional  interrogatories.  This  ex- 
ception is  not  well  taken  and  it  is  not,  therefore, 
necessary  to  decide  the  question  raised  in  appellant's 
brief.  If  the  trial  court  saw  fit,  to  assume  the  burden 
of  drafting  another  special  verdict,  neither  party 
would  have  cause  to  complain. 

The  reasons  for  a  new  trial  from  sixteen  to  thirty- 
six  inclusive,  are  upon  alleged  errors  in  the  submis- 
sion of  interrogatories  to  the  jury.  The  following 
are  the  recitals  in  the  bill  of  exceptions.  The  court 
submitted  to  the  jury  its  drafts  of  its  special  verdicf 
prepared  by  the  court,  and  the  defendant  objected 
to  the  submission  to  the  jury  of  the  interrogatories 
in  said  draft,  numbered  respectively,  148,  150,  151, 
etc.,  which  said  interrogatories  were  in  the  words 
and  figures  following,  to-wit: 

"(Heretofore  inserted  being  on  page  of  this 
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transcript,)  but  the  court  overruled  the  objection  to 
each  of  said  interrogatories  to  the  jury,  and  submitted 
the  same  to  the  jury,  to  which  action  of  the  court  in  so 
submitting  each  of  said  interrogatories,  the  defend- 
ant separately  and  severally  objected,  etc."  The 
words  in  parenthesis  are  evidently  by  the  clerk.  The 
interrogatories  designated,  or  the  page  or  pages  on 
which  they  may  be  found,  are  not  set  out  in  the  bill 
of  exceptions,  neither  does  it  set  out  the  draft  of  the 
verdict  nor  show  when  the  objection  was  made.  For 
these  reasons  the  questions  are  not  properly  reserved. 

The  following  is  a  fair  summary  of  the  facts  found 
by  the  jury,  omitting  conclusions  of  law  and  findings 
not  essential  to  the  decision  of  the  cause: 

The  defendant's  factory  on  May  lOth,  1893,  con- 
sisted of  a  main  building  about  250  feet  long  from 
east  to  west,  partly  three  and  partly  four  stories 
above  the  basement,  with  a  lumber  shed  and  dry  kiln 
extending  south  from  the  main  building  at  the  west 
end  thereof  and  with  an  engine  room  and  a  boiler 
room  extending  from  south  of  said  main  building  to 
a  point  some  one  hundred  feet  east  from  the  west  end 
of  the  main  building.  An  enclosure  on  three  sides 
of  an  area  of  ground  lying  south  of  the  main  build- 
ing was  thus  formed,  which  was  owned  and  occupied 
by  defendant  as  a  part  of  the  premises  of  his  manu- 
facturing establishment  from  May,  1892,  to  May 
10th,  1893,  inclusive.  About  May  30th,  1892,  defend- 
ant caused  the  construction  under  ground  on  said* 
premises,  of  the  dry  well  in  question,  located  about 
fourteen  to  sixteen  feet  south  of  the  main  building 
and  west  of  said  engine  room  and  east  of  the  lumber 
shed  and  dry  well.  In  constructing  said  well,  he 
caused  to  be  laid  in  a  trench,  three  pipes,  extending 
from  said  factory  into  said  well,  covered  with  two 
boards  lengthwise  of  said  trench,  forming  an  inverted 
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V  shaped  trough.  The  upper  edges  of  said  boards 
came  together,  the  pipes  resting  on  the  dirt  in  the 
bottom  of  the  trench,  after  which  the  trench  was  filled 
with  earth  until  it  was  even  with  the  surface  of  the 
ground.  Said  trench  was  not  opened  again  until 
after  the  10th  day  of  May,  1893.  Said  well,  when 
constructed,  was  applied  to  the  purpose  of  receiving 
through  pipes  from  said  manufacturing  establish- 
ment, discharges  of  steam  and  hot  water,  with  the 
intention  of  permitting  the  same  to  seep  and  soak 
away  through  the  ground  from  said  dry  well,  and  was 
continuously  applied  to  said  purpose  by  defendant 
from  the  time  of  its  construction  until  the  10th  day 
of  May,  1893.  Said  pipes  were  laid  for  the  purpose 
of  conducting  discharges  of  steam  and  hot  water 
from  said  establishment  to  said  well.  At  the  time  of 
its  construction,  the  well  was  walled  within  about 
two  feet  from  the  top  of  the  ground  with  bricks,  with- 
out any  mortar  or  cement.  It  was  covered  first  with 
railroad  iron,  then  with  board  upon  which  two  feet  of 
dirt  was  placed  to  within  fourteen  inches  of  the  sur- 
rounding surface  of  the  ground.  On  the  3rd  of  July, 
1892,  defendant  caused  the  top  to  be  removed,  dug 
two  feet  deeper,'  and  again  covered  it  in  the  same 
manner  as  above  described,  to  the  level  with  the  sur- 
face of  the  surrounding  ground.  At  the  last  named 
date  a  two  inch  pipe  was  put  in  the  top  of  said  well, 
extending  three  feet  above  its  top.  Said  pipe  was  the 
only  opening  left  in  the  top  of  said  well  when  so  re- 
covered, and  said  well  was  not  reopened  or  inspected 
until  after  May  10th,  1893.  At  the  time  it  was  so 
re-covered  it  was  walled  with  bricks  laid  dry,  without 
cement  or  mortar.  It  was,  when  re-covered,  four  feet 
in  diameter  and  eleven  feet  deep.  The  walls  were 
not  cemented  either  on  the  inside  or  on  the  outside, 
and  were  not  protected  in  any  way  from  the  action 
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thereon  of  steam  and  hot  water  that  might  be  in  said 
well.  Said  pipes  entered  the  well  from  five  to  seven 
feet  below  the  surface  of  the  ground.  A  short  elbow 
joint  was  placed  on  each  one,  inside  the  well,  with  the 
mouths  of  the  pipes  turned  up.  No  change  was  made 
in  this  arrangement  until  after  the  10th  of  May,  1893, 
and  no  inspection  of  them  was  made  to  see  whether 
they  were  filled  with  any  deposits,  from  July,  1892, 
until  after  May  10th,  1893.  The  wall  of  said  well 
was  four  inches  in  width.  When  said  well  was  con- 
structed nor  at  any  time  thereafter,  was  there  anything 
to  prevent  water  from  passing  out  of  the  well  into  the 
trough  formed  by  the  boards  laid  over  said  pipes  in 
said  trench,  when  the  water  of  the  well  was  up  to 
or  above  the  mouths  of  said  pipes.  At  the  time  plain- 
tiff was  injured,  water  and  mud  stood  above  the 
mouths  of  said  pipes  in  said  well.  When  said  factory 
was  in  operation,  steam  came  through  the  pipe  placed 
in  the  top  of  the  dry  well.  Between  July,  1892,  and 
May,  1893,  large  quantities  of  live  steam  came 
through  said  pipe.  A  part  of  the  pipes  laid  in  said 
trench  were  old.  They  were  not  tested  by  pressure 
from  steam  or  water,  to  determine  whether  they 
would  leak  or  not.  It  is  necessary  to  test  steam  pipes 
and  joints  thereof,  with  pressure  of  either  steam  or 
water  to  determine  whether  they  will  leak. 

The  well  was  dug  by  one  Henry  Holt,  an  employe  of 
defendant,  and  a  laborer  employed  with  him.  It  was 
rewalled  by  Holt  in  July,  1892.  Holt  was  not  a  brick- 
mason  nor  a  mechanic,  but  a  common  laborer.  The 
north  edge  of  the  well  was  about  eighteen  feet  and 
three  inches  south  of  said  factory.  It  was  dug  in  circu- 
lar form  about  ten  feet  down  to  gravel.  When  first  con- 
structed, the  trench  and  dry  well  were  left  open  a 
couple  of  days.  The  well  was  used  before  the  trench 
containing  the  waste  pipes  and  before  the  well  was 
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covered.  It  was  constructed  to  receive  the  condensed 
water  from  the  steam  pipes,  and  the  overflow  water 
from  the  glue  pots  and  water  from  a  drinking  place  in 
said  factory.  It  was  the  duty  of  the  cabinetmakers  to 
adjust  the  outlet  valves  of  said  dry  boxes  in  said  base- 
ment. The  only  water  sent  into  the  dry  well  was  the 
condensed  water  from  the  heating  apparatus  in  the 
basement  of  the  factory  and  the  condensed  water 
from  four  single  dry  boxes  and  one  double  dry  box 
in  said  basement,  and  the  overflow  water  from  one 
glue  pot  on  the  third  floor,  and  two  glue  pots  on  the 
second  floor  and  the  condensed  water  from  the  steam 
pipes  of  one  glue  pot  in  said  basement,  and  the  water 
from  said  drinking  place.  The  water  of  glue  kettles 
and  drinking  place  was  but  a  few  buckets  daily. 
There  were  about  777  feet  of  steam  pipes  in  the  base- 
ment, 1060  in  the  dry  boxes,  and  100  feet  of  the  supply 
pipes  carrying  steam  from  the  boiler  to  said  steam 
pipes  in  said  basement.  The  dry  boxes  and  the  glue 
kettles  in  the  basement  were  each  furnished  with  an 
inlet  valve  by  which  steam  could  be  let  in  to  said 
steam  pipes,  and  each  with  an  outlet  valve  by  which 
the  water  condensed  from  said  steam  pipes  could  be 
let  out  into  said  waste  pipes.  There  were  three  waste 
pipes  carrying  water  into  said  dry  well  running  from 
said  basement  south  to  said  dry  well  connected  with 
said  dry  boxes  and  heating  apparatus  and  glue  kettles 
and  drinking  place.  When  the  outlet  valves  were 
properly  adjusted,  they  allowed  the  water  to  pass 
from  said  steam  pipes,  and  kept  all  but  very  little 
steam  back.  Any  steam  that  might  be  in  the  waste 
pipes  or  well,  could  readily  pass  out  of  said  vent  pipe. 
Plaintiff,  from  February,  1893,  to  May  10th,  1893,  was 
engineer  of  said  factory.  It  was  not  his  duty  to  regu- 
late said  outlet  valves.  It  was  his  duty  to  see  that 
steam  was  not  wasted.     Many  times  he  saw  steam 
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enough  coming  through  said  vent  pipe  to  run  a  small 
engine.  One  of  the  waste  pipes  carried  cold  water, 
the  other  two  hot,  to  the  dry  well.  After  the  well 
was  deepened,  said  waste  pipes  entered  the  well  about 
four  feet  from  the  bottom.  When  the  well  was  re- 
walled,  the  wall  was  cemented  around  the  pipes.  The 
well  was  in,  and  the  pipes  were  laid  through,  sandy 
soil,  running  into  sand  and  gravel.  It  was  not  such  a 
well  which  is  in  general  use  for  like  purposes. 

The  defendant  was  not  familiar  with  the  use  of  dry 
wells  for  the  purpose  for  which  this  well  was  in- 
tended. Plaintiff,  at  or  before  the  time  of  his  injury, 
knew  that  said  well  was  walled  with  bricks,  not 
cemented,  and  that  the  pipes  were  laid  with  their 
mouths  turned  upward,  and  were  laid  in  a  trench 
under  said  boards.  Plaintiff  was  injured  on  the  10th 
of  May,  1893,  about  four  o'clock  in  the  afternoon, 
when  acting  as  engineer  in  said  factory,  by  breaking 
through  a  crust  of  earth  near  said  dry  well  and  sink- 
ing into  and  below  the  hot  mud  about  four  feet  deep, 
two  feet  north  of  the  north  edge  of  said  dry  well.  The 
boiler  room  had  a  door  opening  into  the  yard  where 
said  well  was  located.  The  boiler  and  engine  rooms 
were  located  east  of  said  dry  well  and  extending  south 
from  said  main  building.  About  three  feet  south  of 
the  main  building,  in  said  factory  yard,  and  about 
seven  feet  east  of  the  trench  in  which  said  pipes  were 
laid,  there  was  a  valve.  When  the  plaintiff  broke 
through  the  ground  he  was  not  at  said  valve.  He 
had  gone  into  the  yard  to  look  after  the  steam,  near 
the  valve,  he  saw  rising.  He  was  on  his  rounds  at  the 
time  he  broke  through.  There  was  at  said  time  in 
said  yard,  directly  south  of  said  valve,  a  large  cistern, 
about  eighty-one  feet  from  said  valve.  A  line  direct 
from  said  valve  to  said  cistern,  would  pass  about  three 
feet  east  of  the  east  side  of  said  dry  well.     When 
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plaintiff  broke  through,  he  was  going  from  said  valve 
to  the  cistern  or  dry  kiln,  intending  to  pass  around 
west  of  said  dry  well.  The  direct  course  from  said 
valve  to  the  said  cistern  is  south,  and  would  lie  east 
of  said  dry  well.  A  course  which  led  past  the  western 
edge  of  the  dry  well,  would  be  seven  feet  out  of  a 
direct  course.  Before  plaintiff  fell,  steam  did  not 
come  out  of  the  ground  at  the  point  where  he  broke 
through.  Before  he  was  injured,  he  did  not  observe 
from  the  boiler  room,  that  the  steam  had  ceased  to 
come  out  from  the  vent  pipe  of  the  dry  well. 

The  superintendent  of  the  factory  many  times  com- 
plained to  the  plaintiff,  that  steam  was  being  wasted 
through  said  dry  well.  At  the  time  of  his  injury, 
plaintiff  regarded  said  dry  well  as  dangerous.  At  the 
time  plaintiff  was  injured,  he  went  into  the  yard  to 
look  after  the  escaping  steam.  Just  before  he  was 
injured  he  went  from  the  boiler  room  into  the  yard. 
He  could,  by  means  of  valves  in  the  engine  room, 
diminish  the  steam  passing  into  said  steam  pipes  from 
said  basement.  At  the  time  plaintiff  was  injured, 
said  waste  pipes  were  not  bursted.  In  carrying  on 
said  factory,  teams  and  vehicles  were  daily  driven 
into  said  yard,  around  said  well^and  over  the  top 
thereof.  It  was  necessary  to  use  said  yard  over  the 
top  of  said  well  for  teams  and  vehicles,  for  the  pur- 
poses of  said  factory.  The  men  in  charge  of  the  dry 
boxes  in  the  basement  were  in  the  employ  of  the  de- 
fendant. The  workmen  using  said  dry  boxes  in  said 
basement,  adjusted  the  inlet  and  outlet  valves.  When 
the  trench  was  filled  after  laying  said  waste  pipes, 
the  material  put  back  therein  was  not  well  packed. 
When  the  plaintiff  broke  through  the  ground  at  the 
time  of  his  injury,  he  was  standing  directly  over  said 
waste  pipes  and  two  or  three  feet  north  of  said  well. 
At  the  time  plaintiff  received  his  injury,  it  was  his 
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duty  to  go  into  said  yard  on  his  rounds,  looking  after 
steam  and  valves.  When  the  plaintiff  was  injured, 
his  duty  took  him  to  the  point  where  he  broke  through 
the  ground,  inspecting  the  valves.     He  could  not  have 

been  at  said  valve  and  fallen  into  the  hole  where  he 

• 

fell  into.  Said  pipes  placed  in  said  trench  and  dry 
well  were  liable  to  become  foul  or  choked  at  or  near 
the  mouth,  by  deposits  therein  of  water  and  mud  and 
other  materials.  If  said  pipes  so  laid  in  said  trench 
became  foul  or  choked  at  or  near  the  mouth,  there 
would  be  in  some  of  them  so  laid  in  the  trench,  a  high 
degree  of  pressure,  caused  by  steam  coming  through' 
the  pipes  from  the  boiler.  The  dirt  over  said  boards 
with  which  said  trench  was  filled  was  of  such  a  char- 
acter as  to  be  affected  bv  the  action  of  hot  water  and 
steam  coming  into  contact  therewith  that  might  es- 
cape from  said  pipes  or  come  into  said  trench  from 
said  dry  well.  From  July,  1892,  to  the  time  of  plain- 
tiff's injury,  wagons  drove  over  said  trench  between 
the  dry  well  and  the  said  building  on  the  north,  and 
where  it  was  necessary  for  the  employes  of  the  defend- 
ant to  pass  over  said  trench.  At  the  time  of  his  in- 
jury, plaintiff  had  been  in  the  employ  of  defendant 
three  months.  On  the  10th  of  May,  1893,  while  plain- 
tiff was  engaged  a*:  an  employe,  doiQg  what  he  had 
been  directed  to  do  through  his  superintendent,  and 
while  passing  over  said  trench  between  said  dry  well 
and  said  factory,  the  surface  of  the  ground  suddenly 
gave  in,  precipitating  plaintiff  three  or  four  feet,  at 
least,  into  a  hole  filled  with  boiling  water,  steam,  and 
mud.  At  that  time  there  was  nothing  on  the  surface 
of  the  ground  to  indicate  that  it  was  unsafe,  and  he 
passed  along  said  place,  and  over  said  trench.  It 
was  apparently  solid  on  the  surface  and  substantially 
level  with  the  surrounding  surface.  Plaintiff  had  no 
knowledge  or  warning  of  any  kind  that  there  was  any 
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hole  under  the  surface  of  said  ground  at  said  point, 
or  that  it  was  improper  to  pass  over  the  ground  at 
said  point.  The  hole  in  which  plaintiff  was  precipi- 
tated was  caused  by  the  action  of  steam  and  hot  water 
coming  through  said  dry  well,  and  from  said  pipes 
laid  in  said  trench,  passing  under  the  surface  of  the 
ground  at  said  point.  Plaintiff's  being  precipitated 
into  said  hole,  and  consequently  injured,  was  approx- 
imately caused  by  the  improper  construction  of  said 
well,  and  connecting  of  said  pipes  therewith,  for  the 
purposes  to  which  they  were  applied,  and  by  defend- 
ant's failure  to  have  the  same  inspected  at  reasonable 
intervals  of  time,  and  his  failure  to  provide  any  means 
whereby  the  same  could  be  inspected  at  reasonable 
intervals,  and  so  maintaining  said  dry  well  and  pipes 
in  said  condition  without  inspection  at  reasonable 
intervals. 

lie  failed  in  said  duty,  in  failing  to  leave  said  dry 
well  so  it  could  be  inspected.  At  the  time  plaintiff 
was  precipitated  into  said  hole,  he  was  scalded  and 
injured  in  his  legs,  arms,  hands,  and  other  parts  of  his 
body,  and  on  his  face,  and  rendered  sick  and  disabled. 
He  was  confined  to  his  bed  five  months,  and  caused 
great  pain  and  suffering.  Ever  since  said  injury  he 
has  been  lame  in  his  foot  and  his  hands,  and  contin- 
ually caused  to  undergo  more  or  less  pain  and  suffer- 
ing,and  has  ever  since  been  incapable  of  following  his 
ordinary  vocation  of  an  engineer,  and  has  been  more 
or  less  permanently  lame  and  disabled. 

After  eliminating  from  the  verdict  findings  which 
are  conclusions  of  law,  there  vet  remain  facts  found 
showing  that  the  negligent  construction  and  main- 
tenance of  the  well  and  connections  with  the  pipes 
conveying  hot  and  cold  water  caused  the  injury  to  the 
appellee  for  wliich  he  sues.  He  had  the  right  to  act 
upon  the  belief  that  the  ground  over  which  he  walked 
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upon  the  premises  of  his  employer,  while  in  the  dis- 
charge of  his  duty  was,  as  it  appeared  to  be,  safe.  The 
mere  fact  that  he  knew  the  well  was  dangerous  would 
not  raise  an  inference  of  negligence  on  his  part.  He 
did  not  walk  over,  nor  fall  into  the  well.  He  had  no 
knowledge  of  the  condition  of  the  earth  beneath  the 
surface  which  would  have  admonished  him  of  danger. 
He  was  walking  upon  ground  daily  traversed  by  him- 
self and  fellow  workmen.  If  he  had  intended  to  go 
from  the  valve  just  south  of  the  building  to  the  large 
cistern,  eighty  feet  away,  passing  either  the  west  or 
south  side  of  the  well,  he  would  not  be  required  to 
follow  a  straight  line  between  those  two  points;  and 
a  departure  therefrom  of  several  feet  would  not  be 
negligence,  as  appellant's  counsel  contend,  if  the  route 
selected  was  apparently  safe.  The  assumption  of  risk 
implies  a  knowledge  of  danger.  The  danger  here  was 
not  apparent.  It  was  not  incumbent  upon  appellee  to 
inspect  the  well  or  the  pipes.  It  was  the  duty  of  the 
appellant  to  see  that  the  well  and  its  connections  were 
reasonably  safe.  The  findings  are  not  inconsistent 
with  the  general  tenor  of  the  complaint.  The  find- 
ings show  that  the  well  was  constructed  by  men  with- 
out skill  or  experience  in  that  line  of  work;  that  no 
effort  was  made  thereafter  from  July  3,  1892,  until 
the  appellee  received  his  injury,  to  ascertain  its  condi- 
tion; and  that,  by  reason  of  appellant's  failure  to  in- 
spect the  same,  appellee,  while  in  the  line  of  his  duty, 
received  severe  and  permanent  injuries,  without  fault 
upon  his  part  contributing  proximately  thereto. 

Appellant's  able  counsel  contend  that  it  was  the  im- 
proper admission  of  steam  into  the  well  which 
rendered  it  unfit  for  the  uses  for  which  it  was  in- 
tended, that  this  improper  use  was  the  result  of  the 
negligence  of  the  fellow  employes  of  appellee,  and 
that^  therefore,  appellant   is   not   liable.     This   rule 
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which  the  appellant  invokes,  is  not  applicable  to  the 
facts  found.  The  negligence  of  fellow  servants  can 
not  excuse  the  employer  from  his  duty  to  provide  a 
reasonably  safe  place  for  his  employes,  and  to  remedy 
such  defects  as  might  have  been  discovered  by  proper 
inspection.     In  this  duty  he  failed. 

Appellee,  in  his  examinations  before  trial,  and  while 
testifying  as  a  witness,  was  not  always,  as  pointed  out 
by  appellant's  counsel,  consistent  in  his  statements  as 
to  his  exact  position  at  the  time  he  received  his  injury, 
and  what  he  had  been  doing,  and  what  he  intended  to 
do,  immediately  preceding  the  accident.  The  jury,  as  it 
was  their  province,  doubtless  gave  due  consideration 
to  these  apparent  discrepancies,  and  gave  proper 
weight  to  his  testimony.  The  main  facts  are  not  iu 
dispute,  the  manner  of  the  construction  of  the  well; 
the  connections,  and  uses  to  which  it  was  put;  the 
condition  of  the  ground ;  the  place,  manner,  and  char- 
acter of  appellee's  injuries.  We  have  examined  the 
voluminous  record  with  care,  and  find  no  errors  for 
which  the  judgment  of  the  trial  court  should  be  re- 
versed.   Judgment  affirmed. 


Burke  et  al.  v.  Keystone  Manufacturing  Company. 

[No.  2,276.     Filed  Nov.  24,  1897.     Rehearing  denied  March  10.  1898.] 

Contracts. — Warranty. — Sales  of  Machinery, — Where  *a  machine  is 
sold  under  a  warranty  to  be  well  made  and  to  do  a  reasonable 
amount  of  work,  the  purchaser  could  not  abandon  the  contract  and 
insist  upon  the  warranty,  where  the  contract  provided  that  if  the 
machine  would  not  bear  such  warranty,  immediate  notice  should  be 
given  the  seller,  and  if  it  could  not  be  made  to  fill  the  warranty  it 
was  to  be  returned  by  the  purchaser  to  the  place  where  he  received 
it  and  another  substituted  therefor,  or  money  or  notes  returned. 
pp.  657-559. 

Same. — Warranty. — Where  a  com  husker  was  sold  under  a  contract 
warranting  it  to  do  good  work,  providing  "that  if  the  machine  will 
not  bear  the  above  warranty,  after  a  trial  of  two  days  immediate 
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notice  shall  be  given  the  Keystone  Mfg.  Co."  etc.»  and  the  pur- 
chaser retained  said  machine  for  ten  days,  husking  corn,  after  hav- 
ing been  informed  by  the  agent  that  he  could  not  make  it  work,  the 
purchaser  lost  his  right  to  set  up  the  warranty,  where  the  contract 
further  provided  that  the  continued  use  of  the  machine  after  the 
expiration  of  the  time  named  in  the  warranty  would  be  evidence  of 
the  fulfillment  of  the  warranty,    pp.  669,  660. 

Same. —  Preliminary  Negotiations. —  Preliminary  negotiations  of  a 
sale  are  merged  into  a  written  contract  of  sale  entered  into  by  the 
parties,    p.  660. 

Qamk. — 8aJe  of  Machinery. — Instruction. — In  the  trial  of  an  action 
for  the  purchase  price  of  a  com  husker,  an  instruction  to  the  jury  to 
the  efifect  that  plaintiff  did  not  agree  to  teach  defendants  how  to  run 
the  machine,  and  if  it  failed  to  operate  properly  on  account  of  the 
unskilf ulness  with  which  it  was  handled  by  defendants  that  plain- 
tiff should  recover,  etc.,  was  properly  given  where  the  contract  pro- 
vided that  if  the  machine  wotdd  nor  bear  the  warranty  to  do  good 
work,  after  two  days'  trial,  immediate  notice  should  be  given 
plaintiff  who  would  send  a  competent  person  to  remedy  the  defect, 
and  the  defendants'  skill  in  the  management  of  the  machine  was 
raised  by  the  evidence,    pp.  660,  661. 

Prom  the  Montgomery  Circuit  Court.     Affirmed. 
Thomas  &  Whittington,  for  appellants, 
M.  W.  BruneVj  for  appellee. 

COMSTOCK,  J. — Suit  by  appellee  against  appellants 
on  a  written  order  for  the  purchase  of  a  corn  husker 
by  appellants  from  appellee.  The  defense  made  was 
based  upon  an  alleged  breach  of  warranty  contained 
in  the  written  order  for  the  machine,  as  follows: 

"The  above  machine  is  warranted  to  be  well  made 
and  to  do  a  reasonable  amount  of  work  (the  amount 
and  condition  of  the  work  varying  with  the  condition 
of  the  corn  fodder),  leaving  the  fodder  in  a  suitable 
condition  to  feed,  and  husking  the  corn  as  clean  as  is 
possible  to  do  with  a  machine,  shelling  but  little  corn; 
the  amount  shelled  varying  with  the  condition  of  the 
com  at  the  time  of  husking."  The  purchasers  set  up 
by  way  of  answer,  that  the  machine  was  not  well 
made,  was  not  of  good  material,  would  not  and  did 
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not  do  a  reasonable  amount  of  work,  and  would 
not  and  did  not  husk  the  corn  as  clean  as  possible 
to  do  with  a  machine,  and  shelled  a  large  amount  of 
corn  in  the  process  of  husking  it.  To  this  answer  a 
general  denial  was  filed.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  for  appellee  (plaintiff  be- 
low), for  the  purchase  price  of  the  machine.  Appel- 
lants filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  proper  exceptions  taken.  The  overruling 
of  this  motion  is  the  only  error  assigned.  The  reason 
assigned  and  discussed  for  a  new  trial  is,  that  the 
court  erred  in  giving  to  the  jury  trying  the  case,  in- 
structions numbers  one,  two,  three,  four,  five,  six,  and 
seven,  asked  by  plaintiff  (appellee),  to  the  giving  of 
each  of  which  appellants  at  the  time  excepted.  The 
first  instruction  reads  as  follows:  "If  the  jury  finds 
from  the  evidence  that  the  machine  sold  to  the  defend- 
ants was  set  up  and  started  to  work  by  Iran  Myers, 
the  agent  of  the  plaintiff,  and  at  the  time  it  did  not 
work  satisfactorily  nor  fill  the  warranty,  and  said 
agent  at  that  time  asked  the  defendants  to  con- 
tinue running  said  machine,  and  he  would  visit 
the  machine  from  time  to  time  and  make  it  work  prop- 
erly; and  under  the  arrangement  the  defendants 
had  continued  to  run  said  machine,  then  the  written 
notice  provided  for  in  said  warranty  would  not  have 
to  be  given  by  the  defense,  but  if  you  further  find  that 
after  defendants  had  run  said  machine  for  several 
days  and  said  Myers  had  tried  to  make  it  work  prop- 
erlv  and  had  failed,  and  he  stated  to  the  defendants 
that  he  could  do  no  more,  and  so  stating,  went  away, 
and  then  if  vou  find  that  afterwards  defendants  con- 
tinned  to  run  and  try  said  machine  for  two  days  or 
more,  without  giving  the  written  notice  provided  for 
in  the  warranty,  you  are  instructed  that  the  defend- 
ants have  lost  their  right  to  set  up  the  failure  of  the 
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warranty  as  a  defense,  and  if  you  further  find  that  the 
plaintiff  has  proved  the  allegations  of  the  complaint 
by  a  preponderance  of  the  evidence,  you  should  find 
for  the  plaintiff." 

Counsel  for  appellants  object  to  that  part  of  this 
instruction  beginning  with  and  following  the  words, 
"but  if  you  further  find  that  after  defendants  had  run 
said  machine  for  several  days,"  etc.  The  presence 
of  the  agent  of  the  seller  made  the  notice  provided  for 
unnecessary.  If  written  notice  had  been  given,  it 
could  only  have  informed  him  of  the  condition  of  the 
machine  and  if  he  had  notice  of  the  defect,  and  at- 
tempted to  remedy  such  defect,  it  w^ould  be  imma-» 
terial  whether  notice  was  written  or  verbal. 

The  contract,  however,  was  in  force,  the  purchasers 
could  not  avoid  it  by  continuing  to  use  the  machine. 
The  contract  provided,  "that  if  the  machine  will  not 
bear  the  above  warranty  after  a  trial  of  two  days, 
immediate  notice  shall  be  given  the  Keystone  Mfg. 
Co.,"  etc.  It  further  provided  that,  if  "the  machine 
could  not  be  made  to  fill  the  warranty,  it  is  to  be  re- 
turned by  the  purchaser  to  the  place  where  received 
and  another  substituted  therefor  or  money  or  notes 
returned.  It  is  further  mutually  understood  and 
agreed  that  continued  use  of  said  machine  after  the 
expiration  of  the  time  named  in  the  above  warranty, 
shall  be  evidence  of  the  fulfillment  of  the  warranty 
and  the  purchaser  agrees  thereafter  to  make  no  claim 
on  the  Keystone  Mfg.  Co."  The  purchasers  could  not 
abandon  the  contract  and  insist  upon  the  warranty. 
They  should  have  returned  the  machine  and  received 
another,  or  had  their  notes  or  money  returned.  The 
facts  do  not  present  a  case  in  which  the  machine  is 
retained  and  used  at  the  solicitation  of  the  seller  or 
his  agent,  after  notice  of  defendants.  In  such  a  case 
the  purchaser  would  not  lose  his  rights  under  the  war- 
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ranty.  Springfield  Engine  and  Thresher  Co.  v.  Kennedy, 
7~Ind.  App.  602,  512;  McCormick  Harvesting  Machine 
Co.  V.  Gray,  100  Ind.  285;  Brown  y.  Eussell  dk  Co., 
105  Ind.  46. 

If  it  be  admitted  that  the  court  erred  in  giving  this 
instruction,  it  appearing  that  the  appellants  retained 
and  used  the  machine  for  ten  days  in  husking  for 
him  their  neighbor's  corn,  after  having  been  informed 
by  the  agent  that  he  could  not  remedy  it,  before  re- 

m 

turning  the  same,  they  thereby  lost  their  right  to  set 
up  the  warranty,  and  the  jury  were  warranted  in  con- 
cluding that  appellants  had  retained  the  machine  an 
unreasonable  time — ^this  the  jury  evidently  did. 

Appellant's  counsel  claim  that  the  second  instruc- 
tion ought  not  to  have  been  given  in  view  of  the  evi- 
dence. In  our  opinion,  it  was  proper  under  the  issues 
and  the  evidence.  Instruction  number  three,  excepted 
to,  states  a  correct  proposition  of  law;  i.  e.  that  the  pre- 
liminary negotiations  for  the  sale  of  the  machine  were 
merged  in  the  written  contract  entered  into.  The  in- 
struction was  applicable  to  the  evidence.  Instruction 
four  is  conceded  to  be  correct.  Instruction  five  is  ex- 
cepted to  as  being  contrary  to  the  terms  of  the  written 
agreement.  Said  instruction  informed  the  jury  that  the 
plaintiff  did  not  agree  to  teach  defendants  how  to  run 
the  machine,  and  if  it  failed  to  operate  properly  on  ac- 
count of  the  unskilfulness  with  which  it  was  handled 
by  the  defendants,  that  the  plaintiff  should  recover 
if  it  had  established  the  allegations  of  the  complaint 
by  a  preponderance  of  the  evidence.  The  part  of  the 
agreement  in  question  is  in  the  following  language: 
"If  the  machine  will  not  bear  the  above  warranty 
after  a  trial  of  two  days,  immediate  written  notice 
shall  be  given  to  the  Keystone  Mfg.  Co.  by  registered 
letter,  stating  wherein  it  fails  to  fill  the  warranty  and 
a  reasonable  time  shall  be  given  the  Keystone  Mfg. 
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Co.  to  send  a  competent  person  to  remedy  the  defect, 
the  purchasers  rendering  friendly  and  necessary  as- 
sistance." This  was  an  agreement  to  remedy  any 
defect  in  the  machine  and  not  to  teach  appellants  how 
to  use  it.  The  question  of  the  appellants'  skill  in  the 
management  of  the  machine  was  raised  by  the  evi- 
dence and  the  instruction  was  properly  given. .  If  the 
failure  of  the  machine  was  due  to  want  of  care  and 
skill  of  the  appellants,  it  should  not  defeat  appellee's 
recovery.  A  witness  for  appellee  testified  that  he  in- 
formed one  of  the  appellants  that  he  was  crowding 
the  fodder  into  the  machine  and  would  burst  it,  to 
which  the  appellant  answered  that  he  did  not  care  a 
damn  if  he  did  burst  it. 

Objection  to  instruction  six  is  waived.  Appellants 
claim  that  instruction  number  seven  put  an  interpre- 
tation upon  the  contract  which  is  not  warranted.  It 
is  not  claimed  that  cash  was  paid  on  the  arrival  of  the 
machine,  and  this  instruction  only  deals  with  the 
execution  of  the  notes,  and  tells  the  jury,  in  substance, 
that  if  the  defendants  had  failed  to  execute  their  notes 
on  demand,  after  the  receipt  of  the  machine,  and  had 
failed  to  establish  their  defense,  the  plaintiffs  would 
be  entitled  to  recover  in  the  full  amount  of  the  pur- 
chase price,  with  six  per  cent,  interest  from  the  time 
the  machine  was  received.  The  contract  provided, 
"Notes  to  be  given  for  the  deferred  payments  named  in 
the  contract  when  required."  The  instruction  was 
favorable  to  the  appellants. 

We  have  passed  upon  the  questions  discussed  in 
appellants'  brief,  and  have  carefully  examined  the  evi- 
dence, and  are  satisfied  that  the  merits  of  the  cause 
have  been  fairly  tried, and  find  no  error  for  which  the 
judgment  of  the  trial  court  should  be  reversed.  Judg- 
ment is  affirmed. 
Vol.  19—36 
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Porter  et  al.  t;.  Fraleigh  et  al. 

[No.  2,408.    FUed  March  15,  1898.] 

FoRMBB  Adjudication. — Answer.  — Sufficiency.  —An  answer  to  a  com* 
plaint  alleging  that  prior  to  the  commencement  of  such  action 
plaintiff  filed  a  complaint  against  the  same  parties  alleging  the 
same  facts  as  in  the  present  complaint,  to  which  complaint  defend- 
ant's demurrer  was  sustained  on  account  of  insufficiency  of  facts, 
and  plaintiff  refusing  to  plead  further  judgment  was  rendered  for 
defendant  which  was  unappealed  from,  and  is  still  in  full  force  and 
effect,  is  sufficient  to  show  a  former  adjudication  in  bar  of  the 
action,  where  it  is  shown  that  the  court  had  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  action,    pp.  66S^  663. 

Appeal  and  IE^hkor.— Longhand  Manuscript  of  Evidence. — ffow 
Made  Part  of  Record. — The  longhand  manuscript  of  the  evidence 
cannot  become  a  part  of  the  record  without  being  incorporated  in 
a  bill  of  exceptions,  and,  after  being  signed  by  the  judge,  filed  with 
the  clerk  of  the  court,    p.  S64. 

From  the  Tipton  Circuit  Court.    Affirmed. 

Oifford  (Sh  Gifford^  for  appellants. 
William  R.  Oglebay  and  John  L.  Oglebaj/y  for  ap- 
pellees. 

Henley,  J. — ^This  was  an  action  by  appellants 
against  appellees  to  foreclose  the  lien  of  a  street  as- 
sessment. Upon  demurrer  the  lower  court  held  the 
complaint  good  and  appellees  answered  in  two  para- 
graphs. The  first  paragraph  of  answer  was  a  general 
denial;  the  second  plead  a  former  adjudication.  Ap- 
pellants' demurrer  to  the  second  paragraph  of  answer 
was  overruled,  a  reply  was  filed  and  upon  the  issues 
thus  joined  there  was  a  trial  and  finding,  and,  over  ap- 
pellants' motion  for  a  new  trial,  a  judgment  in  favor 
of  appellees,  defendants  below.  Appellants  have  as- 
signed as  error, — IMrst,  that  the  lower  court  erred  in 
overruling  the  motion  for  a  new  trial;  and,  second, 
that  the  lower  court  erred  in  overruling  appellants' 
demurrer   to   the'  second    paragraph    of   appellees' 
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aDswer.  The  second  paragraph  of  answer,  which  set 
up  a  former  adjudication  in  bar  of  this  action,  was 
held  good  by  the  lower  court,  and,  we  think,  properly 
so  held.  It  is  alleged  in  said  answer  that  at  a  time 
prior  to  the  commencement  of  this  action,  the  appel- 
lants herein  filed  in  the  circuit  court  of  Tipton  county, 
a  complaint  against  these  appellees,  alleging  in  said 
complaint  the  same  facts  as  stated  in  the  complaint 
herein;  that  these  appellees  filed  their  demurrer  to  said 
complaint  and  that  the  said  demurrer  was,  upon  the 
ground  that  said  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  sustained  as  to 
said  appellees;  that  appellants  declined  and  refused 
to  amend  their  complaint,  and  judgment  was  duly 
rendered  in  favor  of  these  appellees;  that  the  said 
Tipton  circuit  court  then  and  there  had  jurisdiction 
of  the  persons  and  of  the  subject-matter  of  said  suit ; 
that  by  said  demurrer  the  merits  of  the  action  were 
put  in  issue,  and  judgment  thereon  was  upon  the  facts 
so  pleaded  in  that  action  which  were  the  identical 
facts  as  herein  pleaded  in  this  action;  that  said  judg- 
ment has  not  in  any  manner  been  appealed  from  or 
set  aside,  and  is  now  unreversed  and  of  full  force  and 
effect.  We  think  the  allegations  of  the  answer  bring 
it  within  the  rule  that  judgment  on  demurrer  will  be 
held  to  be  a  valid  adjudication  between  the  parties 
as  to  the  cause  of  action  stated  in  the  complaint,  if  it 
appear  that  the  cause  of  action  was  determined  upon 
its  merits.  This  answer  is  certainly  good  as  against 
any  objection  urged  to  it  by  appellants'  counsel. 

The  other  questions  argued  by  counsel  are  all  pre- 
sented by  the  motion  for  a  new  trial, and  depend  for 
their  solution  upon  the  evidence.  It  is  contended  by 
counsel  for  appellees  that  the  evidence  is  not  in  the 
record,  having  never  been  incorporated  in  a  bill  of  ex- 
ceptions and  filed  as  a  part  of  a  bill  of  exceptions. 
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The  record  shows  the  following  entries:  Entry  of 
May  4th,  189G:  "Come  now  the  plaintiffs  in  the 
above  entitled  cause,  and  files  the  longhand  manu- 
script of  the  evidence  in  the  above  entitled  cause, 
which  is  in  words  and  figures  as  follows,  towit:  (here 
insert)." 

Entry  of  May  8,  1896:  "Come  now  the  plaintiffs 
and  file  the  longhand  manuscript  of  the  evidence  in 
the  above  entitled  cause,  which  was  signed  by  the 

court  on  the day  of ,  1896,  which  longhand 

manuscript  is  in  words  and  figures  as  follows,  towit  :'^ 
Then  follows  the  longhand  manuscript  of  the  evidence, 
and  at  its  close  there  is  indorsed  on  the  page  follow- 
ing the  certificate  of  the  reporter,  the  following 
words:  "Signed  and  ordered  made  part  of  the  record 
this  6th  day  of  May,  1896.  Moses  B.  Lairy,  Special 
Judge." 

The  fact  that  it  nowhere  appears  "that  this  was  all 
the  evidence  given  in  the  cause,"  or  words  to  that 
effect,  would,  of  itself,  preclude  this  court  from  con- 
sidering any  question  involving  a  consideration  of  the 
evidence. 

There  is  no  pretense  of  a  bill  of  exceptions  in  the 
record.  The  evidence  as  prepared  by  the  official  re- 
porter which  is  designated  as  the  "longhand  manu- 
script of  the  evidence,"  is  all  that  was  ever  filed.  The 
longhand  manuscript  of  the  evidence  cannot  become 
a  part  of  the  record  without  being  incorporated  in  a 
proper  bill  of  exceptions,  and,  after  being  signed  by 
the  trial  judge,  so  filed  with  the  clerk  of  the  court. 
Wagoner  v.  Wilson,  108  Ind.  210;  OhiOj  etc.j  R.  W. 
Co.  V.  Voight,  Admr.,  122  Ind.  288;  Patterson  v. 
Churchman,  122  Ind.  379;  City  of  Alexandria  v.  Cut- 
ler, 139  Ind.  568. 

It  was  said  by  the  court  in  Kelso  v.  Kelso,  16  Ind. 
App.  615:     "To  file  the  longhand  manuscript  of  the 
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evidence  is  not  sufficient.  The  longhand  manuscript 
of  itself  does  not  constitute  a  bill  of  exceptions;  but 
after  such  manuscript  is  embodied  into  a  formal  bill, 
presented  to  and  signed  by  the  court,  it  becomes  a 
part  of  the  record." 

TJie  cases  above  cited  very  fully  explain  the  prac- 
tice under  the  statute,  and  the  record  in  this  cause 
does  not  come  within  the  letter  or  the  spirit  of  the 
rule.  The  evidence  not  being  in  the  record,  there  is 
no  question  presented  by  the  specification  of  the  as- 
signment of  errors  alleging  the  error  of  the  lower 
court  in  overruling  appellants'  motion  for  a  new  trial. 
Judgment  affirmed. 


The  Indiana  Iron  Company  v,  Cray,  by  Next  Friend. 

[No.  2,222.     Filed  Dec.  10,  1897.     Rehearing  denied  March  15,  1898.] 

Master  and  Servant.  —  Negligence, —  Complaint. — Where  a  com- 
plaint for  damages  for  personal  injuries  caused  by  the  negligence 
of  the  master  is  based  upon  the  theory  that  the  contractual  relation 
of  master  and  servant  existed  between  plaintiff  and  the  defendant, 
the  existence  of  such  relation  is  a  material  element  of  the  cause 
of  action,  and  plaintiff  must  recu ver  upon  buch  theory  or  not  at  alL 

pp.  676,  677. 

Same. — Independent  Contractor. — An  independent  contractor  is  not, 
in  a  legal  sense,  a  servant  of  his  employer,  but  is  a  person  exercis- 
ing an  independent  employment  under  a  contract  to  do  certain 
work  by  his  own  methods,  without  subjection  to  the  control  of  his 
employer,  except  as  to  the  product  or  result  of  the  work.    p.  577.  • 

Same. — Independent  Contractor. — A  person  engaged  in  an  iron  mill, 
employing  his  own  assistants  and  receiving  a  stipulated  price  per 
ton  for  the  products  passing  through  his  hands,  the  factory  and  all 
of  its  machinery  being  under  the  control  and  management  of  his 
employer  who  furnished  a  superintendent,  master  mechanic,  boss 
carpenter  and  engineer  to  operate  the  machinery  and  keep  the 
building  and  machinery  in  repair,  is  not  an  independent  contractor, 
but  rather  a  foreman,  and  the  relation  of  master  and  servant  exists 
between  such  assistants  employed  by  him  and  the  proprietor  of  the 
factory,    pp.  577-582. 

Same.— i>M#y  of  Master  to  Furnish  Safe  Place  to  Work.— The  duty  of 
the  master  to  furnish  his  servant  a  reasonably  safe  place  to  work 
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oannot  be  evaded  by  delegating  to  an  officer  or  servant  the  prepara- 
tion of  the  place  or  the  inspection  and  repairs  of  the  premises. 
p.  68i. 

Master  and  SBBVANT.^JTnoirZedg^e  of  Danger,— Inspection  of  Appli- 
ances,—  Where  a  servant  who  discovered  an  apparent  dangerous 
condition  of  a  portion  of  the  building  in  which  he  was  required  to 
work,  caused  an  inspection  thereof  to  be  made  by  one  whose  duty 
it  was  to  make  such  inspection,  he  had  a  right  to  rely  upoir  such 
inspection,  and  the  master  was  liable  for  the  danger  resulting  there- 
from after  being  notified  thereof,    jp.  682. 

Special  Verdict. — Interrogatories  to  Jury. — Damage*.— Where  in 
an  action  for  personal  injuries  the  jury  in  answer  to  one  interroga- 
tory inquiring  as  to  the  amount  of  damages  sustained  by  plaintiff 
as  the  direct  and  immediate  result  of  the  injury  answered  $480.00, 
and  in  answer  to  another  interrogatory  assessed  vthe  amount  of 
damages  at  $2,750.00,  there  was  no  inconsistency, as  it  will  be  pre- 
sumed that  the  jury  understood  the  language  of  the  interrogatorieis 
in  their  populbr  or  ordinary  meaning  to  be  that  the  former  referred 
to  immediate  damages,  and  the  latter  included  also  damages  which 
arose  from  more  remote  and  indirect  consequence  >.    p,  S8S 

From  the  Delaware  Circuit  Court.     Affirmed. 

Ryan  &  Thompson^  for  appellant. 
M,  E.  Forkner  and  J.  N.  Templer  &  Sorij  for  ap- 
pellee. 

BIx^lCK,  J. — The  appellee  brought  his  action  against 
the  appellant  for  the  recoverj-  of  damages  for  a  per- 
sonal injury  alleged  to  have  been  caused  through  the 
negligence  of  the  appellant  without  the  fault  of  the 
appellee,  while  he  w^as  working  in  the  appellant's 
manufactory  as  its  employe.  There  was  a  special 
verdict,  upon  which  judgment  was  rendered  for  the 
appellee  for  $2,750.00,  and  it  is  contended,  under  an 
assignment  of  error  to  that  effect,  that  the  court 
erred  in  overruling  the  appellant's  motion  for  judg- 
ment in  its  favor  on  the  verdict.  The  special  verdict 
was  very  lengthy,  and  consisted  of  two  sets  of  interrog- 
atories with  the  answ^ers  thereto.  It  was  in  sub- 
stance found  that  the  appellee  was  injured  on  the  23d 
of  March,  1895,  while  working  in  a  manufacturing 
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plant  then,  and  for  about  three  years  before,  owned 
and  operated  by  the  appellant,  at  Muncie,  in  a  one 
storied  building,  a  part  of  the  business  being  to  take 
heated  iron  from  sl  furnace  and  manufacture  it  into 
iron  and  steel  by  passing  it  through  a  system  of 
rollers,  situated  on  the  floor  of  the  building  in  a  line 
extending  north  and'  south.  The  building  was 
spanned  by  beams  running  east  and  west,  about 
twenty-four  feet  from  the  floor.  An  iron  track,  ex- 
tending north  and  south  above  said  rollers,  rested  on 
said  beams.  There  were  suspended  hooks  upon 
pulleys  running  over  said  track  between  said  beams, 
the  hooks  being  used  by  operatives  in  passing  iron 
in  process  of  manufacture  through  the  rollers,  from 
one  roller  to  another.  The  rollers  were  operated  by 
steam  by  means  of  engines  and  boilers  in  charge  of 
an  engineer  in  the  factory,  which  contained  a  furnace 
for  heating  the  iron  preparatory  to  rolling. 

There  were  in  the  appellant's  plant  three  mills,  as 
they  were  called,  a  mill  consisting  of  two  or  more 
furnaces,  two  or  more  sets  of  rolls,  an  engine,  an  ar- 
rangement called  a  telegraph,  by  which  heated  metal 
was  carried  from  the  furnace  to  the  rolls,  and  the  ap- 
purtenances connected  to  and  with  the  telegraph, 
and  hooks  and  tongs.  The  appellee,  when  injured, 
was  working  at  a  ten-inch  mill.  In  operating  this 
mill  there  were  two  sets  of  employes,  called  re- 
spectively, day  turn  and  night  turn.  The  turns  con- 
sisted of  a  boss  roller  and  certain  assistants  whose 
classes  are  named  in  the  verdict,  being  seventeen 
men  besides  the  boss  roller.  The  person  using  the 
hook  for  putting  the  metal  through  the  rolls  was 
called  a  "hook-up."  The  appellee  when  injured  was 
a  hook-up  on  the  night  turn. 

^  About  the  21st  of  February,  1895,  a  piece  of  cor- 
rugated iron  was  placed  by  one  Henry  Wells  across 
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two  of  said  beams,  which  were  ten  to  fifteen  inches 
apart,  and  said  iron  extended  northward  from  the 
north  beam  about  four  or  five  feet  and  over  and  in 
line  with  one  or  more  of  said  rollers,  its  ends  not  at- 
tached or  supported  in  any  way.  Said  Wells  fastened 
said  iron  by  nailing  it  to  the  south  beam  near  the 
south  end  of  the  iron  with  two  wire  nails  procured 
by  him  in  said  factory,  for  which  purpose  he  could 
also  have  obtained  additional  nails.  The  iron  was 
so  placed  to  prevent  water  from  dropping  upon  the 
appellant's  laborers  and  employes  while  engaged  in 
operating  the  rolls  beneath  it.  It  was  not  sufficiently 
and  securely  fastened,  taking  into  consideration  the 
circumstances  and  use  to  which  it  and  the  accompany- 
ing appliances  were  adapted  and  for  which  they  were 
used.  The  operation  of  the  pulley  and  the  jar  of  the 
mill  caused  the  north  end  of  the  iron  to  vibrate  con- 
tinually, and  the  natural  tendency  of  the  vibration 
of  the  iron  and  the  jar  of  the  beams  was  to  withdraw 
and  loosen  the  iron  from  its  fastenings.  In  the  oper- 
ation of  the  pulley  next  to  the  beam  upon  which  said 
iron  was  placed,  it  jarred  the  beam  in  running  against 
it,  and  this  constantly  tended  to  loosen  the  fastenings 
of  such  iron  and  to  cause  it  to  fall  off,  as  a  necessary 
consequence,  in  the  reasonable  and  ordinary  opera- 
tion of  the  pulley. 

This  corrugated  iron  had  been  in  this  position  about 
four  weeks,  when,  on  the  25th  of  March,  1895,  it  left 
its  fastenings,  and  fell  down  upon  the  appellee  while 
at  work  at  the  rolls  immediately  under  it.  The  ver- 
dict described  the  appellee^  injury  and  his  medical 
treatment,  and  stated  the  value  of  the  treatment. 

The  appellee  first  observed  said  iron  in  its  place 
when  he  went  to  work  at  night,  about  three  weeks  be- 
fore he  was  injured.  When  he  first  discovered  it,  he 
was  impressed  that  it  might  be  dangerous  and  inse- 
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cure,  and  he  or  his  colaborer,  one  McAlister,  in  his 
presence;  at  once  called  the  attention  of  the  engineer 
to  its  condition,  and  he  or  McAlister  requested  the 
engineer  to  go  up  and  examine  it.  The  engineer  de- 
clined to  do  so,  but  he  at  the  time,  promised  to  call 
the  greaser  to  go  up  and  examine  it,  and  he  did  call 
the  greaser,  who  went  up  and  examined  it.  He  took 
hold  of  it  and  said  it  was  safe,  and  thinking  that  it 
was  securely  fastened,  he  immediately  came  down 
and  informed  the  engineer  that  it  was  perfectly  safe, 
and  the  engineer  immediately  informed  the  appellee 
and  McAlister  that  the  iron  was  safe  and  secure;  that 
it  was  as  safe  as  if  it  had  fifty  nails  driven  in  it.  The 
appellee  thereupon  believed  that  the  iron  was  safe 
and  securely  fastened,  and  thereafter,  until  his  injury, 
he  continued  to  work  at  said  place  in  the  belief  that 
the  iron  was  safely  and  securely  fastened,  and  had 
good  reason  so  to  believe,  and  did  not  have  any  rea- 
son to  believe  that  it  was  unsafe  or  not  securely 
fastened,  and  was  not  thereafter  possessed  of  any 
facts  or  circumstances  that  would  reasonably  lead 
him  to  believe  or  know  that  the  iron  was  not  safely 
or  securely  fastened  in  its  place. 

It  was  found  that  there  was  nothing  to  obstruct  the 
view  of  the  iroix  below  where  it  was  placed;  that  it 
could  be  seen  easily  by  the  exercise  of  the  ordinary 
sense  of  vision  by  any  one  looking  to  or  examining 
the  condition  of  the  mill;  that  there  was  nothing  to 
prevent  the  appellee  from  seeing  it  sooner  than  he 
did  or  to  prevent  the  appellant  or  its  agents  charged 
with  the  duty  of  keeping  the  mill  in  repair  from  see- 
ing the  iron  in  its  place.  It  was  also  found,  that 
there  were  a  number  of  beams,  bents,  rafters,  and 
other  pieces  of  sheet  iron  in  the  immediate  neighbor- 
hood of  said  corrugated  iron ;  also  the  telegraph  track ; 
and  that  said  piece  of  corrugated  iron  was  hidden  or 
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concealed,  except  one  end,  by  the  timbers  and  beams 
in  and  about  the  top  of  the  building,  and  that  a  num- 
ber of  men  who  worked  regularly  about  the  ten-inch 
mill  did  not  discover  the  iron,  or  know  it  had  been 
put  up  until  it  fell.  Also,  it  was  found,  that  the  iron 
could  be  reached  easily  by  a  ladder  upon  a  crane 
standing  near  it  all  the  time;  and  to  reach  it  one  had 
to  go  by  the  ladder,  and,  when  he  reached  the  top  of 
the  ladder,  to  proceed  upward  and  to  one  side  from 
twelve  to  twenty  feet  on  and  over  a  beam  about  eight 
by  ten  inches.  It  was  found  that  there  was  an  associa- 
tion, or  labor  union,  known  as  the  Amalgamated  Asso- 
ciation of  Iron  and  Steel  Workers;  that  prior  to  the  ap- 
pellee's injury  the  appellant  entered  into  a  contract  or 
agreement  with  said  association  regulating  the  em- 
ployment of  roll  hands  in  appellant's  mill ;  that  said  as- 
sociation had  certain  rules  and  regulations  regulating 
the  employment  of  roll  hands,  one  of  which  was,  that 
all  mills  employing  members  of  said  union  as  rollers 
should  employ  the  boss  roller,  and  require  him  to  hire 
or  furnish  his  own  assistants.  The  verdict  contained 
an  interrogatory  and  answer  as  follows:  "(243)  If 
you  should  find  that  The  Amalgamated  Association 
of  Iron  and  Steel  Workers  had  certain  rules  and  reg- 
ulations regulating  the  employment  of  roll  hands, 
then  state  what  those  rules  and  regulations  were. 
Answer.     We  don't  know." 

The  appellant  employed  one  John  L.  Smith  as  the 
boss  roller  in  its  mill,  and  required  him  to  furnish  his 
assistants,  and  he  and  his  assistants  were  to  be  paid 
a  stipulated  price  per  ton  of  the  product  passing 
through  his  hands,  which  amount  of  wages  was  to  be 
distributed  between  said  boss  roller  and  his  assist- 
ants in  compensation  for  their  services  Said  Smith, 
as  boss  roller,  and  his  assistants,  operated  the  set  of 
rolls  at  which  the  appellee  was  injured.     At  and  be- 
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fore  the  time  when  the  appellee  was  injured  at  said 
ten-inch  mill,  there  had  been  and  was  a  contract  and 
arrangement  by  and  between  the  appellant  and  said 
Smith,  by  which  fagots  of  iron  and  steel  were 
weighed  and  delivered  by  the  appellant  to  said  Smith 
at  the  furnaces  of  said  ten-inch  mill,  and  he  received 
and  accepted  said  fagots  and  metal  from  the  appel- 
lant and  put  the  same,  at  his  own  cost  and  expense, 
through  said  furnaces  and  said  sets  of  rolls  of  said 
ten-inch  mill,  and  produced  merchantable  iron  and 
steel  products;  and  said  Smith  was  responsible  for 
the  material  so  delivered  to  him  and  for  the  production 
of  merchantable  iron  and  steel  products  from  the 
same.  Under  and  by  virtue  of  this  contract  or  ar- 
rangement the  appellant  furnished  the  motive  power 
by  and  with  which  to  run  and  operate  the  rolls  of 
said  ten-inch  mill,  and  said  Smith  was  paid  by  the 
ton  by  the  appellants  for  such  iron  and  steel  products 
so  by  him  manufactured.  He  was  to  be  paid  two 
dollars  and  thirty-five  cents  per  ton  for  the  good 
merchantable  iron  and  steel  products  by  him  pro- 
duced for  the  appellant  under  said  contract  and  agree- 
ment. 

The  verdict  contained  the  following:  "(148)  Did 
said  John  Smith  have  the  sole  control  of  the  manner 
in  which  the  fagots  of  metal  furnished  him  should 
be  manufactured  into  merchantable  iron  and  steel  up 
to  the  time  the  merchantable  article  was  delivered 
to  the  defendant.  The  Indiana  Iron  Co.?  Answer: 
Yes."  "(149)  After  these  fagots  of  metal  were  de- 
livered to  said  Smith  at  said  furnaces,  did  the  defend- 
ant, The  Indiana  Iron  Co.,  have  or  exercise  any  con- 
trol of  the  manufacture  of  said  metal  until  it  was 
manufactured  into  merchantable  iron  and  steel  ready 
to  be  delivered  to  the  shearer?    Answer:    Yes." 

"(150)  After  the  said  fagots  were  delivered  to  said 
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Smith  at  the  furnaces,  if  the  defendant,  The  Indiana 
Iron  Co.,  had  any  control  or  gave  any  directions  con- 
cerning the  .way  or  manner  in  which  said  Smith 
should  do  and  perform  the  work  in  making  and  manu- 
facturing said  metal  into  merchantable  iron  and  steel 
bars,  state  what  that  contract  was  and  what  said 
directions  were?  Answer:  To  manufacture  such 
iron  and  steel  as  said  Indiana  Iron  Company  di- 
rected." 

Smith  was  boss  roller  in  charge  of  the  ten-inch  mill 
and  of  the  men  running  and  operating  it,  when  the 
appellee  was  injured.  He  was  boss  roller  and  in 
charge  of  the  day  turn  that  operated  the  ten-inch  mill 
all  the  time  he  had  operated  it  under  said  contract 
with  the  appellant.  During  all  said  time  said  Smitli 
had  a  night  boss  roller,  who  had  charge  of  said  mill 
and  the  night  turn.  Said  Smith  had  operated  and 
run  said  ten-inch  mill  for  more  than  three  vears  under 
the  contract  and  arrangement  above  mentioned. 
Said  Smith  hired  all  the  men  who  constituted  the 
sets  of  hands  or  employes  called  turns,  who  ran  and 
operated  said  ten-inch  mill,  except  the  man  in  charge 
of  the  engine.  Said  Smith  hired  the  assistant  boss 
roller,  the  roughers,  heaters,  pull-ups,  run-downs, 
stranders,  straighteners,  finishers,  and  hook-ups,  and 
the  appellant  did  not  hire, any  of  these  men.  Said 
Smith  discharged  these  men  at  his  pleasure.  The 
appellant  had  authority  to  discharge  these  men,  or 
any  of  them. 

Smith  kept  the  time  of  these  men  and  each  of  them. 
He  paid  all  of  these  men  directly,  except  the  roughers 
and  heaters,  who  were  paid  by  the  appellant,  and  the 
amount  paid  them  was  deducted  out  of  what  was  due 
Smith  under  his  contract  with  the  appellant.  The 
roughers  and  heaters  were  paid  by  the  appellant  in 
accordance  with  a  rule  of  the  Amalgamated  Associa- 
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tion  of  Iron  and  Steel  Workers,  adopted  by  that  as- 
sociation for  the  protection  of  the  roughers  and  heat- 
ers. Said  Smith  fixed  the  amount  of  wages  to  be  by 
him  paid  the  men  whom  he  employed  to  rnn  and  oper- 
ate the  ten-inch  mill,  and  he  hired  the  men  who 
worked  for  him  in  running  and  operating  said  ten- 
inch  mill,  at  such  prices  as  he  and  they  could  and 
did  agree  upon ;  and  at  and  before  the  time  when  the 
appellee  was  hurt,  said  Smith  was  paying  the  appellee 
such  wages  as  he  and  said  Smith  had  agreed  upon, 
and  the  appellee,  at  the  time  he  was  hurt  was  being 
paid  for  his  wages  a  certain  sum  for  each  ton  of  the 
iron  manufactured  by  said  ten-inch  mill,  and  said 
Smith  had  fixed  the  amount  per  ton  the  appellee  was 
to  receive  for  his  wages.  Said  Wells  and  the  appellee 
were  both  in  the  employ  of  said  Smith,  and  were  both 
hook-ups.  It  was  further  found  that  the  appellee  had 
worked  at  the  Indiana  Iron  Mill  twice  before  the  time 
at  which  he  was  working  there  when  he  was  hurt. 
The  first  time  he  worked  as  a  straightener,  the  second 
time  as  a  hook-up.  He  had  been  working  there  about 
eight  or  nine  months  immediately  before  he  was  hurt. 
He  had  then  worked  at  this  mill  about  twelve  or  fif- 
teen months.  He  had  worked  there  as  a  hook-up 
about  one  year.  Each  time  the  appellee  worked  at 
said  mill  he  was  hired  by  said  Smith.  Each  time,  and 
during  all  the  time,  that  the'  appellee  worked  at  the 
said  mill,  his  time  was  kept  by  said.  Smith,  and  Smith 
paid  the  appellee  for  all  the  work  he  did  at  said  mill. 
During  all  the  time  appellee  worked  at  said  mill,  and 
when  he  was  injured,  he  was  working  for  said  Smith. 
The  verdict  contains  the  following:  "(171)  Did  the 
plaintiff  ever  work  for  the  defendant.  The  Indiana 
Iron  Co.?  Answer:  Yes."  "(172)  Was  the  plaintiff 
working  for  or  in  the  employ  of  the  defendant  when 
he  was   injured?    Answer:   Yes.''    It   was   further 
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found,  that  the  appellee  was  in  the  employ  of  the  ap- 
pellant at  the  time  he  received  his  alleged  injuries. 
When  the  appellee  was  injured  the  appellant  had  a 
day  superintendent  and  a  night  superintendent,  each 
competent,  skilful^  and  reliable.  One  of  these  had  a 
general  oversight  and  management  of  the  manufac- 
turing establishment  in  which  said  ten-inch  mill  was 
situated  during  the  day  time,  and  the  other  at  night. 
The  appellant  also  had  a  master  mechanic,  whose 
duty  it  was  to  superintend,  look  after,  and  keep  in  re- 
pair the  machinery  in  appellant's  plant,  and  he  was 
a  competent  and  skilful  man  in  his  line  of  work. 
The  appellant  also  had  a  boss  carpenter,  whose  duty 
it  was  to  keep  the  building  and  wooden  structures  in 
repair  in  and  about  said  plant,  and  he  was  a  competent 
and  reliable  mechanic.  There  was  also  an  engineer 
in  the  employ  of  the  appellant,  whose  duty  it  was  to 
run  and  operate  the  engine  which  furnished  power 
to  drive  the  rolls  in  the  ten-inch  mill. 

The  verdict  contains  the  following:  "(188)  Had 
this  engineer  any  authority  to  make  changes,  alter- 
ations, or  repairs  upon  or  about  the  building  in  which 
the  said  ten-inch  mill  was  situate?  Answer:  Yes.'' 
"(189)  Had  the  engineer  any  power  or  authority  to 
direct,  require,  or  command  any  person  who  was  em- 
ployed in  and  about  the  defendant's  said  plant,  to 
change,  alter,  or  repair  the  structure  or  building  in 
which  said  ten-inch  mill  was  situate?.  Answer: 
Yes."  It  was  found  that  by  the  contract  and  ar- 
rangement between  said  Smith  and  the  appellant,  the 
latter  was  to  repair  the  sets  of  rolls  in  the  ten-inch 
mill,  when  he  gave  notice  of  the  necessity  for  repairs. 
He  had  not  made  repairs  and  improvements  at  his 
own  expense  on  said  ten-inch  mill,  and  had  not  such 
right.     An  interrogatory  and  answer  were  as  follows: 

"192.  Under  the  contract  and  arrangement  between 
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said  Smith  and  the  defendant,  was  said  defendant  to 
make  any  repairs  on  said  ten-inch  mill,  except  when 
notified  or  requested  so  to  do  by  said  Smith?  Answer: 
Yes." 

The  appellant  had  never  failed  to  repair  the  ten- 
inch  mill  or  machinery  connected  with  it  when  re- 
quested to  do  so  by  Smith.  The  piece  of  iron  which 
fell  was  not  any  part  of  the  machinery,  but  was  a  part 
of  appellant's  said  building,  which  was  complete  be- 
fore the  piece  of  iron  was  put  up.  The  building  was 
a  new  one,  having  been  built  only  three  or  four  years, 
and  was  properly  constructed  for  the  uses  and  pur- 
poses for  which  it  was  built  and  used.  The  beams, 
etc.,  were  made  of  sound  and  good  materials.  Smith 
was  present  when  the  corrugated  iron  was  so  placed 
by  Wells,  but  Smith,  or  the  general  superintendent, 
the  night  superintendent,  the  master  mechanic,  or  the 
boss  carpenter  did  not,  either  of  them,  know  that  the 
piece  of  iron  had  been  placed  on  the  beams  until  after 
it  had  fallen.  During  the  night  run  of  the  appellant^s 
plant,  the  greaser  acted  for  or  in  the  place  of  the 
master  mechanic.  The  greaser,  in  the  discharge  of 
his  duties  was  subject  to  the  orders  and  direction  of 
the  master  mechanic,  and  was  subject  to  the  direction 
or  authority  of  the  engineer  who  operated  the  engine 
at  the  ten-inch  mill  during  the  night  time.  It  was 
not  any  part  of  the  duty  of  the  engineer  who  run  the 
engine  at  the  ten-inch  mill  during  the  night  time  to 
inspect  or  repair  any  part  of  the  machinery  or  build- 
ings of  said  plant,  except  his  engine. 

It  was  found  that  the  greaser  was  at  the  time  em- 
ployed by  the  appellant  to  oil  certain  parts  of  the 
machinery  during  the  night  run,  and  was  under  the 
control  of  the  master  mechanic,  and  was  charged  by 
the  appellant  with  the  duty  of  inspecting  and  repair- 
ing the  same  and  appliances,  or  to  report  to  the  mas- 
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ter  mechanic  if  he  could  not  make  the  necessary  re- 
pairs, and  that  it  was  his  duty  to  inspect  said  piece 
of  corrugated  iron  when  called  to  do  so.  He  received 
the  direction  and  authority  to  inspect  said  iron  from 
the  engineer. 

The  verdict  contained  the  following  answers  and  in- 
terrogatories relating  to  damages: 

"(94)  What  amount  of  damages  has  the  plaintiff 
sustained  as  the  direct  and  immediate  result  of  said 
injury?    Answer:  Four  hundred  and  eighty  dollars." 

"(97)  If  you  find  for  the  plaintiff^  at  what  amount 
do  you  assess  his  damages?  Answer:  Twenty-seven 
hundred  and  fifty  dollars,  in  full  for  damage  including 
four  hundred  and  eighty  dollars  on  page  94." 

It  is  correctly  stated  by  counsel  for  the  appellant 
that  the  complaint  proceeds  upon  the  theory  that  at 
the  time  of  the  appellee^s  injury  the  relation  of  master 
and  servant  existed  between  him  and  the  appellant; 
that  the  latter  was  negligent  and  the  former  was  not 
negligent,  and  that,  but  for  the  appellant's  negli- 
gence, the  injury  would  not  have  occurred;  and  it  is 
insisted  properly  that  it  is  an  established  rule  that 
the  plaintiff  must  recover,  if  at  all,  upon  the  case 
made  by  his  complaint,  and  he  cannot  recover  upon 
some  other  cause  of  action  upon  \^hich  he  might  have 
based  his  complaint.  It  is  claimed  that  the  theory 
of  the  complaint  that  the  relation  of  master  and  serv- 
ant existed  between  the  parties  to  the  action  is  not 
sustained  by  the  verdict.  The  complaint  proceeded 
upon  the  theory  that  the  appellant  had  failed  to  per- 
form a  duty  which  it  owed  to  the  appellee,  arising 
upon  an  alleged  contractual  relation  of  the  parties. 
The  existence  of  such  relation  was  a  material  matter. 
A  liability  growing  out  of  the  violation  of  a  duty  not 
based  upon  such  relation  would  be  ground  for  a  dif- 
ferent cause  of  action;  and  a  plaintiff  must  recover 
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according  to  his  pleading  as  well  as  his  proofs,  or 
not  at  all.  Boardman  v.  Griffin,  52  Ind.  101;  Chicago^ 
etc.y  R.  W.  Co.  V.  Burger^  124  Ind.  275;  New  Albany 
Forge  and  Bollifig^  Mill  y.  Cooper ^  131  Ind.  363;  Hump- 
ton  V.  Unterkircher,  97  la.  609,  66  N.  W.  776;  Reier 
V.  Detroit  Steel  and  Spring  Works  (Mich.),  67  N.  W. 
120. 

The  appellant  owne^  and  operated  the  building, 
carrying  on  therein  the  business  of  manufacturing 
iron  and  steel,  having  therein  certain  employes  who 
represented  the  appellant.  While  it  may  be  true  that 
it  owed  to  the  appellee,  as  one  rightfully  upon  the 
premises  by  license  or  invitation,  the  duty  not  to  cause 
his  injury  through  dangerous  defects  of  the  building 
or  its  attachments  negligently  suffered  to  exist,  yet  in 
such  case  the  duty  would  not  be  one  arising  out  of  the 
contractual  relation  of  master  and  servant,  and  a 
proper  complaint  to  recover  for  such  injury  would 
not  proceed  upon  the  theory  of  the  complaint  of  the 
case  at  bar.  It  seems,  therefore,  proper,  first  to  in- 
quire whether  or  not  the  special  verdict  suflSciently 
sustains  the  theory  of  the  complaint  in  this  regard. 
An  indepeni^nt  contractor  is  not,  in  any  proper  legal 
sense,  a  servant  of  his  employer,  but  is  one  exercising 
an  independent  employment  under  a  contract  to  do 
certain  work  by  his  own  methods,  without  subjection 
to  the  control  of  his  employer  except  as  to  the  product 
or  result  of  the  work.  Various  peculiarities  of  the 
employment  have  been  regarded  as  important  or  con- 
trolling in  particular  cases.  It  has  been  said  that  the 
lest  is,  who  has  the  general  control  of  the  work? 
Who  has  the  right  to  direct  what  shall  be  done  and 
how  to  do  it?  See  Wood  on  Master  and  Servant, 
section  314.  It  was  held  in  Kelly  v.  May^,  etc,  11  N. 
Y.  432,  that   when  the  person    employing  may   pre- 
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scribe  what  shall  be  done,  but  not  how  it  is  to  be  done, 
or  who  is  to  do  it,  the  person  so  employed  is  a  con- 
tractor and  not  a  servant. 

It  has  been  questioned  whether  there  is  any  legal 
test  by  which  in  all  cases  it  can  be  determined 
whether  an  employe  is  a  servant.  Eican  v.  Lippincott, 
47  N.  J.  L.  192.  The  mode  of  payment  is  a  circum- 
stance in  solving  the  question  whether  the  relation  of 
master  and  servant  exists,  but  it  is  not  decisive.  New 
Orleans,  cfc,  /?.  R.  Co.  v.  Reese,  61. Miss.  581;  Wright  v. 
Terry,  23  Fla.  160;  Miller  v.  Minnesota,  etc.^  R.  W.  Co., 
76  la.  655,  39  N.  W.  188.  The  fact  that  the  work  is 
to  be  done  under  the  direction  and  to  the  satisfaction 
of  certain  persons  representing  the  employer,  does 
not  of  itself  render  the  person  contracted  with  to  do 
the  work  a  servant.  Kelly  v.  Mayor,  etc.,  supra;  Brown 
V.  Accrington  Cotton,  etc,  Co.,  3  Hurl  &  Colt.  511.  In 
Corhin  v.  American  Mills,  27  Conn.  274,  it  is  held,  that 
the  manner  of  paying  for  the  work  or  thing  done, 
whether  by  the  day  or  job,  though  a  circumstance  to 
be  considered,  is  not  a  criterion  for  determining 
whether  the  employe  is  a  contractor  or  a  servant;  and 
that  the  same  is  true  of  the  existence  of  actual, 
present  control  and  supervision  on  the  part  of  the  em- 
ployer; and  that  the  real  test  is,  w^hether  or  not  the 
person  employed  is  acting  for  and  in  place  of  his  em- 
ployer and  in  his  business  in  accordance  with  and 
representing  the  latter's  will,  and  not  his  own.  In 
Wood  Master  and  Servant,  section  317,  it  is  said: 
"The  real  test  by  which  to  determine  whether  a  per- 
son is  acting  as  a  servant  of  another  is,  to  ascertain 
whether,  at  the  time  when  the  injury  was  inflicted, 
he  was  subject  to  such  person's  orders  and  control,  and 
was  liable  to  be  discharged  by  him  for  disobedience  of 
orders  or  misconduct." 

The  servant  of  one  person  may  son>etimes  be  re- 
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garded  as  fellow  servant  of  the  servants  of  another 
person.  In  Eioan  v.  Lippincott,  aupra,  it  was  said,  that 
one  may  be  the  servant  of  one  master  viewed  in  one 
aspect,  and  at  the  same  time  be  considered  as  the 
servant  of  another  person  for  the  purpose  of  carrying 
out  a  legal  policy.  See  McKinney,  Fellow  Serv.  41, 
note  1 ;  7/Zt/ioi«  Cent  R.  R.  Co.  v.  Cox,  21  111.  20,  71  Am. 
Dec.  298.  In  Rummell  v.  Dilworth,  111  Pa.  St.  343,  2 
Atl.  355,  the  plaintiff  while  at  work  in  a  spike  mill 
was  injured  by  being  caught  in  the  cogs  of  the  rollers, 
which  were  not  guarded  by  an  adequate  barrier.  He 
was  employed  by  the  roller  boss,  and  was  paid  by  him. 
It  was  said  by  the  court,  that  whether  he  was  directly 
in  the  defendants'  employ  or  indirectly  as  the  assist- 
ant of  the  roller  boss,  he  might  be  treated  as  the  em- 
ploye of  the  defendants.  "He  was  engaged  in  the 
work  of  the  defendants,  upon  their  machinery,  and 
the  defendants  were  themselves  operating  the  mill. 
The  right  of  the  roller  boss  to  employ  assistants  is 
clearly  shown,  and  as  it  does  not  appear  that  he  was 
an  independent  contractor,  it  is  unimportant  that  the 
amount  of  his  compensation  was  measured  by  the 
number  of  tons  manufactured."  It  was  held  that  the 
defendants  were  bound  as  to  the  plaintiff  to  perform 
the  duties  arising  out  of  the  relation  of  master  and 
servant. 

The  submission  to  the  jury  of  two  sets  of  interrog- 
atories prepared  by  the  contending  attorneys,  able 
and  industrious,  has  resulted  in  a  very  long  and  com- 
plicated verdict,  and  it  becomes  our  duty,  so  far  as  we 
can  properly  do  so,  to  reconcile  its  findings  with  each 
other. 

The  factory  with  its  machinery  was  not  in  the  con- 
trol of  Smith,  the  boss  roller,  but  it  was  owned  and 
operated  by  the  appellant.  The  appellant  owned  and 
furnished  the  building,  machinery,  material  and  mo- 
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tive  power,  and  provided  the  superintendent,  the 
night  superintendent,  the  master  mechanic,  the  boss 
carpenter,  the  engineer,  and  the  greaser,  and  with  all 
these  things  and  persons  and  the  boss  roller  and  his 
assistants,  including  the  appellee,  it  carried  on  the 
business  of  manufacturing  iron  and  steel. 

Smith  was  responsible  for  the  particular  material 
delivered  to  him  by  the  appellant,  and  for  the  pro- 
duction from  it  of  merchantable  iron  and  steel.  It 
was  found  that  Smith  had  sole  control  of  the  manner 
of  manufacturing  the  material  so  furnished  into  iron 
and  steel,  but  it  was  also  found  that  the  appellant  had 
or  exercised  some  control  of  the  manufactdre,  be- 
tween the  delivering  of  the  material  and  the  accept- 
ance of  the  product;  that  the  contract  and  directions 
were  to  manufacture  as  the  company  directed.  The 
appellant  was  to  repair  the  sets  of  rolls.  Smith  had 
not  made  repairs  and  improvements  at  his  own  ex- 
pense, and  had  not  such  right. 

Though  it  was  found  that  the  appellee  was  em- 
ployed by  Smith  and  worked  for  him,  it  was  also 
found  that  he  worked  for  the  appellant,  and  that  he 
was  in  the  employ  of  the  appellant  when  he  was  in- 
jured. The  mode  of  employing  and  paying  Smith  and 
his  assistants  appears  to  have  been  influenced  by  an 
arrangement  between  the  appellant  and  the  labor 
union,  regulating  the  employment  of  roll  hands  in  the 
mill.  The  appellant  employed  Smith  as  boss  roller. 
He  was  required  to  furnish  his  assistants.  The  ma- 
terial was  delivered  to  him  by  the  appellant,  and  he 
manufactured  it  at  his  own  expense.  He  and  his  as- 
sistants were  paid  by  the  ton,  the  amount  to  be  dis- 
tributed between  him  and  his  assistants  in  compen- 
sation for  services.  Certain  classes  of  the  assistants 
received  their  wages  from  the  appellant,  the  others 
from  Smith.     It  would  seem  that  there  were  in  the 
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two  turns  for  the  three  mills  more  than  one  hundred 
men  who  worked  under  the  boss  roller — ^the  great 
body  of  the  workmen  in  the  factory  operated  by  the 
appellant.  If  they  were  not  servants  of  the  company, 
it  would  not  be  responsible  as  their  superior  for  their 
conduct  toward  third  persons,  while  acting  within  the 
scope  of  their  employment.  The  fact  that  Smith  kept 
the  time  of  his  assistants,  both  those  whom  he  paid 
and  those  whom  the  company  paid,  was  not  neces- 
sarily inconsistent  with  the  existence  of  the  relation 
of  master  and  servant  between  Smith  and  the  ap- 
pellant. 

The  method  of  manufacture  was  by  certain  ma- 
chinery which  the  boss  roller  had  no  right  to  repair 
or  improve.  The  appellant  owned  and  operated  the 
factory,  controlled  the  motive  power,  and  furnished 
the  only  material  that  could  be  used  by  the  boss  roller. 
It  controlled  the  time  of  manufacturing  the  product. 
The  boss  roller  and  his  assistants  were  engaged  in 
the  employment  in  which  also  were  the  engineer  and 
other  employes.  They  were  all  engaged  in  the  pro- 
duction of  merchantable  iron  and  steel  for  the  appel- 
lant, all  receiving  their  compensation  from  the  same 
source.  If  work  was  not  done  in  such  manner  as  to 
satisfy  the  appellant,  it  could  dismiss  any  workman. 
Because  of  this  right  of  the  appellant  to  discharge 
Smith's  assistants,  Smith  had  not  unlimited  power  to 
determine  who  should  assist  him  or  how  his  assist- 
ants should  work.  ,The  appellant  was  not  restricted 
to  the  discharge  of  Smith  for  failure  to  discharge  the 
appellee,  but  could  itself  discharge  the  appellee.  It 
could  dissolve  a  contract  of  hiring.  This  implies  a 
contractual  relation  to  which  the  appellant  was  one 
of  the  parties.  In  the  case  of  the  New  Albany  Forfje 
vnd  RoUinff  Mill  v.  Cooper,  131  Ind.  363,  the  defendant 
had  not  such  right. 
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Smith  seems  to  us  to  have  held  the  position  of  a 
foreman^  rather  than  that  of  an  independent  con- 
ti*actor.  The  determination  of  the  matter  as  here 
presented  is  not  free  from  difficulty.  We  do  not  base 
our  decision  upon  particular  incidents,  but  we  have 
considered  the  whole  case,  and  we  have  sought  to 
reach  a  solution  in  harmony  with  the  understanding 
of  the  parties,  and  consistent  with  a  practical  legal 
policy. 

We  need  not  extend  this  opinion  with  a  discussion 
of  the  well  established  doctrine  of  the  duty  of  the 
master  to  provide  and  maintain  a  reasonably  safe 
place  for  his  servant  in  which  to  perform  his  work 
in  the  course  of  his  employment.  This  duty  cannot 
be  evaded  by  delegating  to  an  officer  or  servant  the 
preparation  of  the  place  or  the  making  of  repairs 
therein,  or  the  inspection  of  the  premises.  '  The  dan- 
ger from  the  piece  of  corrugated  iron  could  have  been 
ascertained  by  proper  inspection.  The  engineer  had 
authority  to  make  changes,  alterations,  or  repairs 
upon  or  about  the  building,  and  authority  to  direct, 
require  or  command  any  person  employed  in  and 
about  the  plant  to  change,  alter,  or  repair  the  struc- 
ture or  building.  It  was  the  duty  of  the  greaser  to 
inspect  the  iron  when  called  upon  as  he  was  by  the 
engineer.  When  the  appellee  discovered  the  ap- 
parently dangerous  iron  he  or  his  fellow  workmen  in 
bis  presence  caused  an  inspection  to  be  made  by  one 
whose  duty  it  was  to  make  it,  and  the  appellee  relied 
upon  that  inspection.  The  facts  indicate  that  proper 
inspection  would  have  resulted  in  a  discovery  of  the 
danger.  The  appellant  was  responsible  for  the  main- 
tenance of  the  dangerous  condition,  at  least  after  at- 
tention had  been  thus  called  to  it. 

The  counsel  for  the  appellant,  in  discussing  the 
action  of  the  court  in  overruling  its  motion  for  a  new 
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trial,  have  pointed  out  statements  of  various  wit- 
nesses, that  the  appellee  was  hired  by  the  boss  roller 
and  was  in  his  employ,  and  that  he  was  not  in  the 
employ  of  the  appellant;  and  counsel  have  thereupon 
insisted  that  the  evidence  does  not  support  the  aver- 
ments of  the  complaint  and  show  that  the  relation 
of  master  and  servant  existed  between  the  appellant 
and  the  appellee.  We  are  unable  to  see  in  such  testi- 
mony, any  more  than  in  the  verdict,  that  the  fact  that 
the  appellee  was  hired  by  the  boss  roller  and  was  in 
his  employ,  as  the  jury  understood  their  use  of  that 
word,  prevented  him  from  being  the  servant  of  the 
appellant  and  in  its  employ  as  the  jury  also  found. 

A  motion  made  by  the  appellant  to  modify  the  judg- 
ment was  overruled.  The  motion  was  based  upon  the 
answers  of  the  jury  to  the  two  interrogatories  re- 
lating to  the  amount  of  damages  quoted  above.  To 
one  interrogatory  inquiring  as  to  the  amount  of  dam- 
ages sustained  by  the  appellee  "as  the  direct  and  im- 
mediate result"  of  the  injury,  the  jury  answered 
$480.00.  In  answer  to  the  other  interrogatory  the 
jury  assessed  the  amount  of  the  appellee's  damages 
at  $2,750.00,  including  said  $480.00. 

Indulging  the  reasonable  presumption  that  the  jury 
understood  the  language  of  the  interrogatories  in 
their  popular  or  ordinary  meaning,  rather  than  in  any 
technical  legal  sense,  and  considering  the  jury's 
answer  to  the  question  concerning  damages  sustained 
as  the  direct  and  immediate  result  as  having  relation 
to  consequences  which  followed  immediately  in  point 
of  time,  and  regarding  the  answer  to  the  other  in- 
terrogatory as  including  also  damages  which  arose 
from  more  remote  and  indirect  consequences  by  way 
of  the  permanent  injury  to  health  found  by  the  jury, 
we  are  unable  to  find  error  in  this  action  of  the  court. 
The  judgment  is  aflfirmed. 
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AuRELius  V.  Lake  Erie  and  Western  Bailroad 

Company. 

[No.  2,862.    FUed  March  16,  1896.] 

Railroads. — Negligence,— A.  railroad  companj  is  guilty  of  negligence 
in  running  a  locomotive  and  train  of  cars  across  a  public  street  in 
a  populous  city  without  sounding  the  whistle  or  ringing  the  bell,  or 
giving  any  warning  of  its  approach,    p.  587, 

CoNTRiBxrroRY  Neoliqence. —i^aiZrood  CroMtng.— Facts  found  by  a 
special  verdict  in  the  trial  of  an  action  for  personal  injuries  re- 
ceived by  plaintiff  at  a  railroad  crossing,  that  plaintiff  stopped  and 
looked  for  the  approach  of  a  train  when  within  270  feet  of  the  track, 
and  again  when  within  60  feet  of  the  track,  but  at  such  times  the 
view  was  obstructed  by  trees  and  buildings,  and  which  shows  that 
if  plaintiff  had  stopped  and  looked  when  within  25  feet  of  the  track, 
she  could  have  seen  the  train  approaching  at  a  distance  of  700  or  800 
feet,  but  that  she  neither  looked  nor  listened,  show  plaintiff  guilty  of 
such  negligence  contributing  to  her  injury  as  to  prevent  a  recovery. 
pp.  5S7-6SB, 

"Fr A,CTiCE,^ Interrogatories  to  Jury. — No  error  was  committed  in  re- 
fusing to  submit  an  interrogatory  to  the  jury  which  was  wholly 
inmiaterial  to  the  issue,    p,  595. 

Appeal  and  Error. — Refusal  of  Court  to  Submit  Interrogatories  to 
Jury. — The  refusal  of  the  court  to  submit  interrogatories  to  the  jury 
tendered  by  appellant  cannot  be  assigned  as  error  on  appeal  with- 
out having  been  first  assigned  as  a  cause  for  a  new  trial  in  a  motion 
therefor,    pp.  505,  506. 

From  the  Henry  Circuit  Court.     Affirmed. 

M.  E.  Forkner  and  Goodykoonts  &  Ballard^  for  ap- 
pellant. 

John  B,  Cockrum,  W.  E.  Hackedom  and  William 
A.  Browriy  for  appellee. 

Wiley,  J. — Appellant  was  plaintiff  below,  and 
prosecuted  this  action  against  appellee  for  injuries 
received  by  her  by  one  of  appellee's  trains  colliding 
with  a  buggy  in  which  she  was  riding.  She  was  in  a 
buggy  belonging  to  and  being  driven  by  one  Dr. 
Edwins,  and  was  on  her  way  with  him  to  procure 
some  medicine  for  a  member  of  her  father's  family. 
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He  had  made  a  professional  call  at  her  father's,  and 
she  was  accompanying  him  for  the  purpose  of  getting 
the  medicine  and  carrying  it  home.  She  was  a  jninor, 
being  about  nineteen  years  old,  and  resided  with  her 
father  in  the  city  of  Elwood,  and  upon  application 
to  the  court  she  was  permitted  to  prosecute  the  action 
as  a  poor  person.  The  main  track  of  appellee's  road 
passes  through  the  city  of  Elwood,  running  due  east 
and  west.  Anderson  street,  in  said  city,  is  fifty  feet 
wide,  running  north  and  south,  and  crosses  appellee's 
road  at  right  angles.  Elwood  is  a  regular  station  on 
said  road  and  all  passengers  trains  are  scheduled  to 
stop  there. 

Appellant  and  Dr.  Edwins  were  driving  north  on 
said  street.  A  regular  passenger  train  from  the  west, 
on  appellee's  road  was  scheduled  to  arrive  at  Elwood 
al  nine  fifteen  o'clock  a.  m.,  on  the  day  of  the  accident, 
but  was  five  minutes  late..  Immediately  east  of  said 
street  and  adjoining  appellee's  right  of  way  on  the 
north,  in  the  angle  caused  by  the  crossing  of  the 
street,  appellee  maintained  its  passenger  station  and 
depot.  In  the  southwest  angle  caused  by  the  inter- 
section of  the  railroad  and  said  street,  there  was  a 
one  story  building  standing  about  twenty  feet  south 
of  the  track  and  about  twelve  or  fifteen  feet  west  of 
the  street,  used  as  a  photograph  gallery.  South  from 
said  point  said  street  was  built  up  with  buildings  and 
structures,  and  trees  were  growing  along  the  side- 
walk and  upon  private  grounds  so  as  to  obstruct  the 
view  and  hearing  of  trains  approaching  from  the  west. 

The  negligence  complained  of  was  the  alleged  care- 
less colliding  of  appellee's  train  with  the  buggy  in 
which  she  was  riding.  The  complaint  is  in  two  para- 
graphs, but  as  no  question  is  presented  as  to  the  suf- 
ficiency of  the  complaint,  it  is  not  necessary  to  refer 
to  it  at  any  length.     It  is  enough  to  say  that  it  is 
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charged  that  appellee's  servants  in  charge  of  the 
train,  approached  said  street  crossing  at  a  high  and 
dangerous  rate  of  speed,  and  did  not  give  any  signal 
or  warning  of  its  approach  by  sounding  the  whistle 
and  ringing  the  bell.  In  addition  to  the  general  aver- 
ments of  negligence,  the  second  paragraph  charges 
that  the  engineer  in  charge  of  the  engine  drawing  the 
train,  saw  appellant's  perilous  and  dangerous  posi^ 
tion  in  time  to  have  reversed  his  engine,  and  averted 
the  injury,  but  failed  to  do  so;  but  upon  this  point  the 
controversy  is  put  at  rest  by  the  express  finding  of 
the  jury  to  the  contrary.  The  complaint  contains  the 
averment  that  the  appellant  and  Dr.  Edwins,  when 
approaching  the  crossing,  stopped  and  listened  to 
ascertain  if  any  train  was  approaching;  that  they 
were  both  in  possession  of  the  senses  of  sight  and 
hearing;  that  again  within  about  sixty-five  fe^t  of  the 
track,  Dr.  Edwins  again  checked  his  horse  and 
stopped,  and  he  and  appellant  carefully  looked  and 
listened,  but  they  did  not  see  or  hear  any  trainband 
that  they  started  to  cross  the  track  when  the  in- 
jury occurred.  The  complaint  contains  the  necessary 
averment  that  the  injury  resulted' without  any  fault 
or  negligence  of  appellant  or  of  Dr.  Edwins. 

The  appellee  answered  by  general  denial,  trial  by 
jury,  and  a  special  verdict  returned.  Each  of  thje 
parties  moved  for  judgment  on  the  verdict.  Ap- 
pellant's motion  was  overruled  and  appellee's  sus- 
tained. The  record  shows  that  appellant  tendered 
certain  interrogatories  to  the  court,  which  she  re- 
quested the  court  to  submit  to  the  jury  as  a  part 
of  the  special  verdict,  which  it  refused  to  do,  and  em- 
bodied the  same  in  a  bill  of  exceptions.  The  rulings 
of  the  court  on  the  respective  motions  for  judgment, 
and  its  refusal  to  submit  the  interrogatories  tendered, 
are  assigned  as  errors. 
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The  negligence  charged  against  the  appellee  is  fully 
sustained  by  the  verdict.  It  is  shown  that  Elwood 
is  a  populous  city,  and  that  in  approaching  the  cross- 
ing at  Anderson  street,  appellee's  servants  did  not 
give  the  signals  as  required  by  statute,  and  no  warn- 
ing whatever,  except  to  whistle  for  the  station,  about 
half  a  mile  west  of  it.  The  verdict  shows  that  when 
the  train  approached  the  crossing  it  was  running 
about  eight  miles  an  hour.  It  is  unnecessary  to  set 
out  the  facts  as  found  in  the  verdict,  touching  the 
negligence  of  the  appellee,  further  than  to  say  that 
to  run  a  locomotive  and  train  of  cars  across  a  public 
street  in  a  populous  city  without  sounding  the  whistle 
or  ringing  the  bell,  and  without  giving  any  warning 
of  its  approach,  is  negligence  on  the  part  of  those 
operating  the  train,  and  this  is  what  the  verdict  shows 
was  done.  See  Lake  Shore,  etc.,  R.  W.  Co.  v.  Boj/tSy  16 
Ind.  App.  640,  and  cases  there  cited. 

On  the  question  of  appellant's  freedom  from  negli- 
gence the  pivitol  facts  as  found  by  the  jury,  reduced 
to  narrative  form,  are  as  follows:  That  the  plaintiff's 
mother  sent  her  with  Dr.  Edwins  to  get  some  medicine 
for  her  sick  brother;  that  she  was  riding  with  him  in 
a  top  buggy  with  the  top  up  and  the  curtains  on;  the 
horse  and  buggy  were  the  property  of  Dr.  Edwins; 
that  the  horse  was  a  spirited  animal,  afraid  of  cars, 
and  that  Dr.  Edwins  was  a  prudent,  safe,  and  skilful 
driver;  that  the  appellant  and  Dr.  Edwins  were  both 
possessed  with  good  hearing  and  eyesight;  that  they 
drove  onto  Anderson  street  from  D  street,  which  runs 
east  and  west;  that  Anderson  street  runs  north  and 
south;  that  when  they  turned  into  Anderson  street, 
at  a  point  about  270  feet  south  of  the  railway  track, 
they  stopped  the.  horse  and  looked  and  listened  for  a 
train;  that  after  they  so  stopped,  they  drove  on  toward 
the  railway  in  a  trot,   without  stopping,   looking  or 
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listening,  until  they  reached  a  point  twenty  feet  south 
of  a  photograph  gallery  which  stood  on  the  WQst  side 
of  Anderson  street,  the  south  side  of  which  was  about 
forty-four  feet  from  the  center  of  the  track,  and  which 
stood  about  twenty-two  feet  west  of  the  west  line  of 
said  street;  that  at  the  latter  point,  being  about  sixty- 
five  feet  south  of  the  track,  they  again  stopped,  looked 
and  listened,  but  did  not  see  or  hear  a  train;  that  ap- 
pellant was  well  acquainted  with  the  comparative 
location  of  Anderson  street  and  the  railwav  where 
they  crossed  and  the  territory  and  surroundings  there- 
of; that  along  Anderson  street,  on  the  west  side  there- 
of, and  opposite  to  where  appellant  was  riding,  there 
were  houses,  buildings,  and  trees,  which  obstructed 
the  view  of  trains  approaching  from  the  west,  and 
that  appellant  was  familiar  with  such  obstructions; 
that  on  account  of  such  obstructions  appellant  could 
not  see  a  train  approaching  from  the  west;  that  the 
appellant  did  not  stop  twenty-five  feet  south  of  the 
track  to  look  and  listen  for  a  train,  and  that  if  she  had 
so  stopped,  she  could,  if  she  had  looked,  have  seen 
the  train  approaching  from  the  west  700  or  800  feet; 
that  she  did  not  request  Dr.  Edwins  to  stop  within 
twenty-five  feet  of  the  track;  that  if  she  had  stopped 
within  twenty  feet  of  the  track,  and  looked  she 
could  have  seen  a  train  approaching  from  the  west 
about  12,000  feet;  that  she  did  not  request  Dr.  Edwins 
to  stop  within  said  distance,  and  that  she  did  not 
request  him  to  stop  the  buggy  at  any  point  on  Ander- 
son street  where  it  was  possible  for  her  to  see  or  hear 
the  approaching  train,  nor  say  anything  to  him  about 
stopping  it;  that  she  was  a.bout  nineteen  years  old,  of 
average  intelligence,  education,  and  capacity,  with 
good  eyesight  and  hearing;  that  if  she  had  stopped, 
lifitened,  and  looked  within  twentv-five  feet  of  the 
track  as   she   was   approaching   it,  she   could   have 
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heard  and  seen  the  train  in  time  to  have  avoided  the 
accident;  that  the  train  was  running  about  eight  miles 
an  hour;  that  said  train  was  due  to  arrive  at  the  sta- 
tion at  9:15  a.  m.,  but  did  not  arrive  until  9:20  a.  m.; 
that  as  she  was  approaching  the  track,  appellee's  sta- 
tion was  in  plain  view,  and  a  number  of  persons  were 
standing  on  the  platform  gesticulating,  and  were  en- 
deavoring by  signs  and  motions  to  warn  her  of 
the  impending  danger,  and  that  she  could  have 
seen  them  so  gesticulating,-  etc.,  if  she  had  looked; 
that  appellant  was  driving  about  five  miles  per 
hour  as  she  approached  the  track;  that  when  ap- 
pellant and  Dr.  Edwins  were  within  twenty-five 
feet  of  the  track,  the  train  was  about  forty-five 
feet  west  of  Anderson  street;  that  if  she  had 
stopped  within  twenty  feet  of  the  track  she  could 
have  heard  the  train,  if  she  had  listened;  that 
at  said  point  there  were  no  obstructions  to  prevent 
seeing  a  train  aproaching  from  the  west  for  a  distance 
of  12,000  feet;  that  immediately  before  the  accident 
appellant  was  looking  neither  to  the  east  or  west  for 
an  approaching  train;  that  she  did  not  look  to  the 
west  at  any  time  after  she  reached  a  point  where  the 
train  could  have  been  seen;  that  after  appellant  and 
Dr.  Edwins  had  stopped  in  front  of  the  photograph 
gallery  as  above  described,  the  Doctor  proceeded  to 
drive  toward  appellee's  railroad  track  in  a  "jog-trot/^ 
The  jury  further  found  that  appellant  did  not  have 
any  control  over  the  horse  while  she  was  riding  with 
Dr.  Edwins.  Upon  these  facts,  the  trial  court  de- 
clared the  law  to  be  with  the  appellee,  and  rendered 
judgment  in  its  favor  for  costs. 

As  a  question  of  law  upon  these  facts,  the  appellant 
was,  in  our  judgment,  clearly  guilty  of  such  negli- 
gence, contributing  to  her  injury,  as  to  preclude  her 
recovery,  and  upon  this  question  the  law  in  this  juris- 
diction is  well  settled. 
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The  rule  announced  in  Hathatray  v.  Toledo,  etc.,  R. 
TT.  Co.,  46  Ind.  25,  was  that:  "When  a  person  CFOssin<^ 
a  railroad  track  is  injured  by  a  collision  with  train^ 
the  fault  is,  prima  facie,  his  own,  and  he  must  show 
affirmatively,  that  his  fault  or  negligence  did  not  con- 
tribute to  the  injury,  before  he  is  entitled  to  recover 
for  such  injury."  And  to  this  rule  the  courts  of  last 
resort  in  this  State  have  uniformly  adhered.  Cincin- 
nati, etc.,  R,  R.  Co.  V.  Butler,  103  Ind.  31;  Lake  Erie, 
etc.,  R.  R.  Co.  V.  Stick,  143  Ind.  449;  Cincinnati,  etc., 
R.  W.  Co.  V.  Duncan,  143  Ind.  524;  Smith  v.  Wahash 
R.  R.  Co.,  141  Ind.  92;  Shirk  v.  Wabash  R.  R.Co., 
14  Ind.  App.  126;  Lake  Shore,  etc.,  R.  W.  Co.  v.  BoytSy 
supra. 

The  verdict  shows  that  there  were  some  obstruc- 
tions, buildings,  and  trees,  on  the  west  side  of  Ander- 
son street,  which  obstructed  the  view,  and  prevented 
appellant  from  seeing  the  train  as  it  approached  till 
she  reached  a  point  within  twenty-five  feet  of  the 
track,  where,  by  looking  to  the  west,  she  could  see 
along  the  track  a  distance  of  700  or  800  feet.  It 
further  shows  that  she  was  riding  in  a  covered  buggy, 
with  the  top  up  and  curtains  on,  so  that  the  only 
opening  through  which  she  could  see  was  immediately 
in  front. 

The  fact  of  these  obstructions,  and  the  covered 
buggy  imposed  upon  her  the  duty  of  increased  care 
in  the  use  of  her  senses  of  sight  and  hearing.  Beach 
Contrib.  Neg.  (2nd  ed.),  section  183;  Lake  Shore,  etc., 
R.  W.  Co.  V.  Boyts,  supra. 

A  person  when  in  a  place,  or  while  approaching 
a  place  of  danger,  must  use  care  and  caution  commen- 
surate to  such  danger;  and  where  one  aproaches  a 
point  where  a  highway  crosses  a  railroad  track  on  the 
same  level,  it  is  his  duty  to  proceed  with  caution,  and, 
if  he  attempts  to  cross  the  track,  either  on  foot  or  in 


ISOVEMBER  TERM,  1897— Vol.   19.         591 

Aurelius  v.  Lake  Erie  and  Western  Railroad  Company. 

a  vehicle,  he  must  use  ordinary  care,  under  the  cir- 
cumstances, in  so  doing.  He  must  assume  that  there 
is  danger  and  act  with  ordinary  care  and  prudencQ 
upon  that  assumption. 

As  was  said  by  Monks,  J.,  in  Smith  v.  Wabash  R.  R. 
Co.,  supra :  "The  question  of  care  at  railway  crossings 
as  affecting  the  traveler,  is  no  longer,  as  a  rule,  a 
question  for  the  jury.  The  quantum  of  care  in  a  large 
class  of  cases  is  exactly  prescribed  as  a  matter  of  law. 

"In  attempting  to  cross,  the  traveler  must  listen 
for  signals,  notice  signs  put  up  as  warnings^and  look 
attentively  both  ways  for  approaching  trains,  if  the 
surroundings  are  such  as  to  admit  of  that  precaution. 
If  a  traveler  by  looking  could  have  seen  an  approach- 
ing train  in  time  to  avoid  injury,  it  will  be  presumed 
in  case  he  is  injured  by  collision,  either  that  he  did 
not  look,  or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw,  such  conduct  is  negligence  per  se."  See,  also, 
Cincinnati,  etc.,  R.  W.  Co.  v.  Duncan,  supra;  Ohio,  etc., 
R.  W.  Co.  V.  Bill,  117  Ind.  66;  Beach  Contrib.  Neg. 
(2nd  ed.),  sections  180, 181,  and  cases  cited;  Lake  Shore, 
etc.,  R.  W.  Co.  V.  Boyts,  supra ;  Towers  v.  Lake  Erie,  etc., 
R.  R.  Co.,  18  Ind.  App.  684.  This  principle  and  these 
cases  (and  many  more  might  be  cited)  are,  it  seems  to 
us,  decisive  here. 

The  verdict  in  this  case  affirmatively  shows  that 
appellant  stopped  and  listened  for  a  train  when  she 
first  turned  into  Anderson  street,  and  again  when  she 
was  within  about  sixty-five  feet  of  the  crossing.  At 
each  of  these  places  it  was  impossible  to  see  a  train 
approaching  from  the  west  on  account  of  obstructions. 
After  the  last  stop.  Dr.  Edwins,  the  person  with  whom 
she  was  riding,  proceeded  to  drive  across  the  track, 
in  a  "jog-trot,"  and  she  neither  looked  to  the  right  nor 
to  the  left.  It  is  further  shown  that  at  a  point  within 
twenty-five  feet  of  the  crossing,  she  had  an  unob- 
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structed  view  westward  along  appellee's  track  for  a 
distance  of  700  or  800  feet,  and,  that  if  she  had  looked, 
she  could  have  seen  the  approaching  train  in  time 
to  have  avoided  the  injury.  Interrogatories  43  and 
45  and  the  answers  thereto  are  as  follows:  "43.  Prom 
a  point  25  feet  south  of  the  railroad  on  Anderson 
street,  how  far  could  a  train  be  seen  approach- 
ing from  the  west  on  defendant's  road?  Ans.  700 
or  800  feet."  "45.  If  the  plaintiflf  had  stopped  and 
looked  west  along  said  railroad,  when  at  a  point 
25  feet  south  of  the  railroad,  could  she  have  seen 
said  train  in  time  to  have  avoided  collision  there- 
with?   Ans.    Yes." 

The  verdict  also  shows  that  from  ten  to  twenty-five 
persons  were  standing  on  the  platform  at  appellee's 
station,  in  plain  and  full  view  of  appellant,  and  many 
of  them  gesticulating,  motioning,  etc.,  to  warn  her  of 
danger;  but  she  seemed  to  be  oblivious  to  all  this. 

The  fact  that  it  was  about  the  time  for  a  train  to 
arrive  at  that  station,  and  many  persons  standing  on 
the  platform,  and  she  being  familiar  with  the  sur- 
roundings and  anticipating  danger,  was  enough  to 
warn  her.  The  language  of  Monks,  J.,  in  Smith  v. 
Wabash  R.  R.  Co.,  supra,  applies  to  the  facts  here  with 
significant  force.  Such  facts  bring  the  case  squarely 
within  the  rule  announced  there.  The  appellant^  by 
looking,  could  have  seen  the  train  in  time  to  avoid  the 
injury,  and  as  she  was  injured  we  must  presume, 
either  that  she  did  not  look,  or  if  she  did  look,  she  did 
not  heed  what  she  saw.  Such  conduct  was  negligence 
per  se. 

The  case  before  us,  is,  upon  the  facts,  much  stronger 
than  that  of  the  Lake  Shore,  etc.,  R.  W.  Co.  v.  Boyts, 
svpra.  In  that  case  if  appellee  had  looked  southward 
when  within  thirty  feet  of  the  nearest  rail,  he  would 
have  had  an  unobstructed  view  of  the  side-track,  ui>on 
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which  a  freight  train  was  backing,  for  a  distance  of 
sixty  feet.  Here  appellant  would  have  had  an  unob- 
structed view  of  the  main  track  of  appellee's  road, 
upon  which  a  passenger  train  was  approaching,  for  a 
distance  of  700  or  800  feet,  if  she  had  looked  westward 
when  at  a  point  within  twenty-five  feet  of  the  track. 
She  must  have  known,  and  we  must  presume  she  did 
know,  this  fact,  for  the  verdict  shows  that  she  was 
familiar  with  the  crossing  and  its  surroundings.  Lake 
ShorCy  etc.,  R.  W.  Co.  v.  BoytSy  supra. 

In  Mann  v.  Belt  R.  R.,  etc.,  Co.y  128  Ind.  138,  the 
court  said :  ''When  it  is  said  that  a  person  approach- 
ing a  railroad  crossing  must  look  and  listen  atten- 
tively for  approaching  trains,  it  is  not  to  be  understood 
that  he  may  look  from  a  given  point,  and  then  close 
his  eyes;  but  it  must  be  understood  that  he  must  exer- 
cise such  care  as  a  reasonably  prudent  person,  in  the 
I>resence  of  such  danger,  would  exercise  to  avoid  in- 
jury." In  other  words,  a  person  approaching  a  rail- 
road crossing,  in  order  to  avoid  injury,  muet  exercise 
continuing  care  and  caution  until  the  danger  is  past. 

In  Caldicallader  v.  Louisvilley  etc.,  R.  R.  Co.,  128  Ind. 
518,  appellee  kept  a  watchman  at  a  crossing  to  warn 
travelers.  Appellant  approached  the  crossing,  but 
the  watchman  gave  her  no  notice  that  a  train  was 
approaching.  She  did  not  look  for  approaching  trains, 
but  looked  at  the  watchman.  She  had  good  hearing 
and  eyesight,  and  when  within  twenty  feet  of  the 
crossing  she  had  an  unobstructed  view  of  the  track  for 
100  feet  north,  and  when  within  ten  feet  of  the  track 
she  had  such  view  for  300  feet,  and  could  have  seen  the 
approaching  train  before  she  stepped  on  the  track 
if  she  had  looked.  Notwithstanding  these  facts,  she 
heedlessly  stepped  upon  the  track  in  front  of  a  moving 
train  and  was  injured.     It  was  held  she  could  not  re- 
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cover  on  account  of  her  own  negligence  contributing 
to  her  injury. 

It  seems  to  us  that  the  question  that  we  are  now 
considering  is  so  firmly  fixed  in  our  jurisprudence  as 
to  be  free  from  doubt  or  conjecture,  and  a  further 
discussion  and  citation  of  authorities  are  wholly  use- 
less. 

It  is  contended  by  appellant,  and  conceded  by  appel- 
lee, that  the  negligence  of  Dr.  Edwins,  with  whom  she 
was  riding,  cannot  be  imputed  to  her.  We  need  not 
discuss  this  proposition,  because  it  affirmatively  ap- 
pears from  the  verdict  that  appellant  herself  was 
guilty  of  such  negligence  as  to  preclude  her  recovery. 
Because  she  was  riding  with  another  did  not  relieve 
her  of  the  duty  to  look  and  listen  for  herself,  and  to 
use  all  reasonable  means  within  her  command  to 
avoid  injury.  Even  though  she  was  riding  with  an- 
other, and  had  no  authority  to  control  or  direct  the 
movements  or  acts  of  the  driver,  still  she  was  bound 
to  show  her  freedom  from  negligence  contributing  to 
her  injury.  Upon  this  question  the  jury  has  resolved 
every  essential  fact  against  her,  and  we  cannot  re- 
view that  finding.  The  facts  found  present  a  case 
where  the  court  can  say,  as  a  matter  of  law,  that  ap- 
pellant was  guilty  of  contributory  negligence,  which 
will  preclude  her  recovery.  We  content  ourselves, 
upon  this  question,  in  citing  the  following  cases,  and 
cases  therein  cited:  Cadwalladcr  v.  Louisville,  ete.,  R. 
R.  Co.y  supra;  Lake  Shorey  etc.,  R.  TF.  Co.  v.  Boi/ts, 
supra. 

This  leaves  but  one  question  for  consideration,  viz: 
The  refusal  of  the  court  to  submit  to  the  jury  certain 
interrogatories,  tendered  by  appellant.  There  were 
thirteen  of  these  interrogatories,  and  we  have  exam- 
ined them  with  much  care.  Our  conclusion  is  that 
the  court  did  not  err  in  refusing  to  submit  them  to 


NOVEMBER  TEEM,  1897— Vol.  19.         595 

Aurelius  v.  Lake  Erie  and  Western  Railroad  Company. 

the  jury.  The  first,  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  are  fully  covered  and  embraced  in  other 
interrogatories  which  were  submitted  and  answered, 
and  appellant  concedes  that  it  was  not  error  to  reject 
them.  The  second,  ninth,  tenth,  and  twelfth  called 
for  conclusions  of  law,  and  hence  were  not  proper  to  go 
to  the  jury.  Ordinarily,  in  a  special  verdict,  a  jury  is 
not  permited  to  draw  conclusions  of  law.  See  Cleve- 
landy  etc.  J  R.  W.  Co.  v.  Ashury^  120  Ind.  289;  Pittsburgh^ 
etc.,  R.  R.  Co.  V.  Spencer,  98  Ind.  186;  Chicago,  etc., 
R.  R.  Co.  V.  Ostrander,  116  Ind.  259;  Louisville,  etc.,  R. 
W.  Co.  Y.Worley,  107  Ind.  320;  Louisville,  etc.,R.W. 
Co.  V.  Pedigo,  108  Ind.  481;  Keely  Brewing  Co.  v. 
Pamin,  13  Ind.  App.  588,  695;  Shirk  v.  Wabash  R. 
I\.  Co.,  14  Ind.  App.  137.  The  thirteenth  interroga- 
tory tendered  and  refused  by  the  court  was  as  follows: 

"(13)  Was  not  Stanley  W.  Edwins  on  the  3rd  day 
of  September,  1895,  a  physician  and  surgeon  of  more 
than  thirty  years  standing?"  It  certainly  would  not 
have  been  error  for  the  court  to  have  submitted  this 
interrogatory  to  the  jury,  and  neither  was  it  error  to 
reject  it. 

There  were  but  two  questions  at  issue  before  the 
court  and  jury:  (1)  Was  appellee  guilty  of  action- 
able negligence,  and  (2)  Was  appellant  free  from 
negligence?  This  interrogatory  was  not  relative 
to  either  issue,  and  being  wholly  immaterial,  there 
was  no  error  in  rejecting  it.  But  aside  from  this,  the 
question  here  presented  by  appellant  is  not  available 
error,  even  if  the  interrogatories  were  improperly 
rejected.  If  it  was  error  to  reject  them,  it  was  an 
error  occurring  upon  the  trial  of  the  case,  and  no 
motion  for  a  new  trial  was  made,  and  an  error  occur- 
ring upon  the  trial,  not  properly  raised  and  embraced 
in  a  motion  for  a  new  trial,  does  not  present  any  ques- 
tion for  review  by  an  assignment  of  error  on  appeal. 
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We  might  as  well  say  that  where  incompetent  evi- 
dence is  permitted  to  go  to  the  jury  over  objections 
and  exceptions,  the  injured  party  could  assign  the 
same  as  error  on  appeal,  without  having  first  assigned 
such  error  as  a  cause  for  a  new  trial  in  a  motion  there- 
for. Under  the  practice  so  long  established  in  this 
State,  this  could  not  be  done.  See  Stockwell  v.  Thomas^ 
76  Ind.  506;  Boots^  Admr.^  v.  Griffith^  89  Ind.  246; 
Leary  v.  Ebert,  72  Ind.  418;  Warner  v.  Curran^  75 
Ind.  309;  Staser  v.  Hogan,  120  Ind.  211;  Bedford,  etc., 
B.  R,  Co.  v.  Rainbolt,  99  Ind.  551;  Edwards  v.  Mil- 
ler, 42  Ind.  468;  Town  of  Kentland  v.  Hagan,  17  Ind. 
App.  1. 

In  the  case  last  cited  the  identical  question  now 
under  consideration  was  decided  by  this  court.  Hen- 
ley, J.,  speaking  for  the  court  said:  "The  propound- 
ing or  refusal  to  propound  any  interrogatory,  and  the 
changing  or  modification  of  any  interrogatory,  by  the 
court,  may  be  objected  to  by  counsel,  and  the  excep- 
tion to  the  ruling  saved  by  bill  of  exceptions  and  is 
properly  presented  by  the  motion  for  a  new  trial.'' 

In  the  case  at  bar,  under  the  facts  found,  there  is 
no  possible  hypothesis  upon  which  appellant  could 
recover,  and  there  being  no  error  in  the  record,  the 
judgment  is  aiffirmed. 


Terre  Haute  Brev^ing  Company  v.  Hartman. 

[No.  2,576.     Filed  March  16,  1898.] 

EvTOBNOE. — Weight  Of,  ^Special  Finding, — ^Where  there  is  any  evi- 
dence supporting  the  material  facts  of  a  special  finding,  the  court 
will  sustain  the  finding  without  weighing  the  evidence,  pp,  €0£,603. 

CONTBAOTS. — Intoxicating  Liquors, —  Enfoj'cement  of  .Illegal  Con- 
tracts. — The  law  will  not  assist  in  enforcing  the  collection  of  an 
account  for  heer  sold  to  be  retailed  by  the  purchaser  without 
license,  where  the  seller  knew  that  the  purchaser  had  no  license  to> 
sell,  and  that  it  was  to  be  disposed  of  in  violation  of  law.    p.  60S. 


NOVEMBEB  TERM,  1897— Vol.  19.         597 

*^ _  -        -    -         I     I  1 — — rrm 

Terre  -Haute  Brewing  Company  r.  Hartman. 

From  the  Madison  Circuit  Court.    Affirmed. 

W.  A.  Kittinger  and  E.  D.  Reardon,  for  appellant. 

C.  M.  Oreenlee  and  B.  R.  Callj  for  appellee. 

CoMSTOCK,  J. — Appellant  was  plaintiff  below.  The 
complaint  is  in  two  paragraphs.  The  first,  upon  an 
account,  alleges  that  appellee  is  indebted  to  appellant 
for  goods  and  merchandise,  to  wit,  beer  and  pop,  sold 
and  delivered  by  appellant  to  appellee  between  the 
3rd  day  of  July,  1895,  and  the  2nd  day  of  October,  1895, 
in  the  sum  of  $150.00.  A  bill  of  particulars  is  also 
made  a  part  of  the  complaint.  The  second  para- 
graph alleges  that  appellant  is  a  corporation,  organ- 
ized and  doing  business  under  the  laws  of  the  State  of 
Indiana,  and  that  in  the  year  1895,  before  this  suit 
was  commenced,  Phillip  Miller,  Christian  Kestner, 
and  Edward  Hartman  were  partners  in  the  saloon 
business  in  Elwood,  Madison  county,  Indiana,  and 
doing  business  linder  the  firm  name  of  Miller,  Kestner 
&  Co.';  that  in  said  year  and  before  the  commencement 
of  this  suit,  said  firm  was  indebted  to  the  appellant 
in  the  sum  of  $150.00  for  beer  and  pop  sold  and  de- 
livered to  said  firm  of  Miller,  Kestner  &  Co.,  in  said 
year,  said  sum  being  due  and  unpaid.  Appellee, 
Minnie  Hartman,  purchased  of  Miller,  Kestner  &  Co., 
all  their  saloon  property,  stock,  and  fixtures  of  every 
character,  and  as  a  part  of  the  purchase  price  for  said 
property  she  agreed  with  Miller,  Kestner  &  Co.,  and 
with  the  appellant,  that  she  would  assume  and  pay 
as  a  part  of  the  consideration  for  said  saloon  fixtures 
and  stock,  the  sum  of  |41.00  then  and  there  owing 
by  Miller,  Kestner  &  Co.  to  the  appellant,  and  ap- 
pellee then  and  there  directed  appellant  to  charge 
her  with  said  sum  of  $41.00  on  said  account  owed 
by  Miller,  Kestner  &  Co.,  which  they  did;  that  in  con- 
sideration of  other  money  paid  and  assumed,  and  the 
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agreement  of  appellee  to  pay  said  account  of  $41.00, 
Miller,  Kestner  &  Co.  delivered  over  their  saloon 
property  and  fixtures  to  appellee,  who  took  posses- 
sion of  and  became  the  owner  of  the  same;  that  said 
sum  of  $41.00  is  due  and  wholly  unpaid,  and  that  ap- 
pellant demanded  payment  of  her  before  the  com- 
mencement of  this  suit 

Appellee  answered  in  four  paragraphs: 
First,  general  denial.  The  second  alleges  that  the 
goods  sold  were  whiskey,  liquors,  and  beer,  and  sold 
for  an  unlawful  purpose;  that  they  were  sold  to  her 
and  were  to  be  delivered  by  appellant  to  a  certain 
saloon  in  Elwood  operated  by  Edward  Hartman,  and 
sold  for  the  purpose  of  being  retailed  in  said  saloon, 
and  that  said  Hartman  had  no  license  to  retail 
liquors,  and  that  said  goods  as  described  in  the  sec- 
ond paragraph  of  complaint,  were  delivered  to  said 
firm  at  their  place  of  business,  and  said  firm  operated 
a  saloon  in  said  city,  and  said  Miller,  Kestner  &  Co. 
had  no  license  as  required  by  the  law  of  the  State 
of  Indiana,  and  that  appellant  knew  it.  The  third 
alleges  that  at  the  time  the  goods  were  purchased, 
appellee  was  a  married  woman  living  in  the  State  of 
Indiana,  and  she  made  such  contract  as  surety  for  the 
purchase  of  the  goods,  and  that  said  goods  were  in- 
toxicating liquors,  and  were  to  be  retailed  in  a  cer- 
tain saloon  operated  by  Edward  Hartman,  appellee's 
husband;  that  from  said  goods  appellee  received  no 
benefit  nor  has  her  separate  property  or  estate  been 
benefited  in  any  manner  by  the  same;  that  the  same 
was  used  by  Edward  Hartman  in  conducting  said 
saloon,  and  the  proceeds  derived  therefrom  were  used 
by  him,  and  that  neither  appellee  nor  her  separate 
property  received  any  benefit  therefrom,  and  that  as 
far  as  said  first  and  second  paragraphs  of  complaint 
have  reference  to  the  alleged  purchase  of  said  saloon 
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property  and  fixtures,  and  agreeing  as  a  part  of  the 
consideration  therefor  to  pay  certain  debts  due  and 
owing  by  Miller,  Kestner  &  Co.,  that  at  the  time  of 
the  alleged  sale  appellee  was  a  married  woman,  living 
in  this  state,  and  that  certain  property  was  delivered 
to  one  Edward  Hartman,  appellee's  husband,  to  be 
by  him  used  in  operating  a  saloon;  that  she  or  her 
property  received  no  benefit  from  that  part  of  said 
property  alleged  to  have  been  purchased.  The  fourth 
paragraph  alleges  that  the  merchandise  alleged  to 
have  been  sold  as  shown  by  exhibit  A  in  the  first 
paragraph  of  complaint,  and  the  saloon  fixtures  and 
property  alleged  to  have  been  sold  as  referred  to  in 
the  second  paragraph  of  complaint,  were  sold  to  ap- 
pellee for  the  purpose  of  being  used  in  the  operation 
of,  and  conducting  a  saloon  in  the  city  of  Elwood,  and 
retailing  therein  intoxicating  liquors;  that  appellee 
is  a  female  person  residing  in  the  State  of  Indiana, 
and  that  said  goods  were  sold  for  the  purpose  of  oper- 
ating said  business  in  the  State  of  Indiana,  and  were 
sold  to  be  used  for  an  unlawful  purpose. 

A  demurrer  was  filed  to  the  second,  third,  and 
fourth  paragraphs  of  answer.  It  does  not  appear 
from  the  record  that  the  court  ruled  upon  said  de- 
murrer. The  cause  was  put  at  issue  by  reply  of  gen- 
eral denial.  At  the  request  of  appellant,  the  court 
made  a  special  finding  of  facts,  upon  which  judgment 
for  costs  was  rendered  in  favor  of  appellee,  and  the 
motion  for  judgment  in  favor  of  appellant  for  $41.00 
was  overruled.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  an  exception  taken. 

The  first,  second,  third,  fourth,  fifth,  and  sixth  as- 
signments of  error  challenge  the  suflBciency  of  the  dif- 
ferent paragraphs  of  appellee^s  answer;  the  seventh 
assignment  is  that  the  court  erred  in  its  special  find- 
ing of  facts;  eighth,  that  the  court  erred  in  its  con- 
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elusions  of  law  stated  apon  the  special  finding  of 
facts;  ninth,  error  in  refusing  to  render  judgment  for 
plaintiff  on  the  special  finding  of  facts;  tenth,  error 
in  overruling  appellant's  motion  for  judgment  for 
$41.00;  eleventh,  error  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  material  facts  specially  found  are  fairly  within 
the  issues.  The  same  questions  are  presented  upon 
them  and  by  the  errors  claimed  by  the  first,  second, 
third,  fourth,  fifth,  and  sixth  assignments  of  error.  It 
is  not,  therefore,  necessary  to  consider  the  sufficiency 
of  the  answer,  nor  to  pass  upon  the  effect  of  the  plead- 
ing of  appellant  of  the  reply  to  these  answers  while  a 
demurrer  thereto  was  still  pending,  as  a  correct  state- 
ment of  the  law  may  be  made  upon  the  facts  found. 
Tulley  V.  Citizens^  State  Bank,  18  Ind.  App.  240; 
Woodward  v.  Mitchell^  140  Ind.  406 ;  Smith  v.  Wells 
Mfg.  Co.,  148  Ind.  333;  Scanlin  v.  Stewart,  138  Ind. 
674;  Ross  v.  Banta,  140  Ind.  120;  Walling  v.  Burgess, 
122  Ind.  299;  State,  ex  rel,  v.  Vogel,  117  Ind.  188; 
Louisville,  etc.,  R.  W.  Co.  v.  Downey,  18  Ind.  App.  140.' 

The  seventh  assignment  of  error,  and  one  of  the 
reasons  set  out  in  the  motion  for  a  new  trial  are  the 
same, — that  the  court  erred  in  its  special  finding  of 
facts.  Under  the  familiar  rule,  if  there  is  any  evi- 
dence to  support  material  facts  of  the  special  finding, 
this  court  will  not  weigh  the  evidence  and  will  sus- 
tain the  finding. 

We  deem  it  necessary  to  set  out  parts  only  of  the 
special  findings,  in  substance  as  follows:  That  ap- 
pellant is  a  corporation;  in  1895  and  1896  it  had  an 
agency  at  Elw^ood,  Indiana,  and  that  John  C.  Bell 
was  its  agent,  having  full  control  of  the  business  of 
appellant  in  selling  its  goods  at  El  wood;  appellee  was 
a  keeper  of  a  house  of  ill  fame  in  Elwood,  Indiana; 
married  to  Edward  Hartman  on  the  12th  day  of  June, 
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1895;  at  the  March  term,  1895,  of  the  board  of  com- 
missioners of  Madison  county,  Indiana,  John  Garner 
obtained  license  to  retail  liquors  in  Elwood,  Indiana. 
Shortly  after  Garner  took  out  a  license,  he  sold  the 
fixtures  subject  to  the  mortgage  to  Miller  &  Hart- 
man.  They  had  no  license.  Hartman  of  the  firm 
was  Edward  Hartman,  the  husband  of  appellee 
Minnie  Hartman.  Prior  to  the  7th  day  of  June,  1895, 
Minnie  Hartman,  appellee,  negotiated  for  the  pur- 
chase of  the  unexpired  term  of  Garner's  license,  and 
the  said  purchase  was  completed  on  June  17th,  1895, 
after  she  was  married.  She  purchased  the  unex- 
pired term  of  Garner's  license  to  sell  intoxicating 
liquors,  and  purchased  all  the  saloon  stock  of  said 
Miller  &  Hartman  in  the  name  of  Edward  Hartman, 
her  husband.  Minnie  Hartman  continued  to  conduct 
the  saloon  and  to  sell  intoxicating  liquors  in  less' 
quantities  than  a  quart,  pretending  to  act  under  the 
license  of  Garner;  and  also  conducted  her  house  of 
prostitution  in  the  city  of  Elwood,  Indiana.  Beer 
was  delivered  every  day  by  appellant  to  her  house, 
and  was  delivered  to  her  saloon,  conducted  by  her 
husband,  and  was  sold  to  her  to  the  amount  of  one 
hundred  ninety-four  dollars  and  five  cents  ($194.05) 
upon  which  there  had  been  made  a  payment  of  twenty- 
eight  dollars  ($28.00),  leaving  the  amount  unpaid  one 
hundred  sixty-six  dollars  and  five  cents  ($166.05), 
which  beer  was  sold  by  the  appellant  to  the  appellee. 
The  beer  delivered  at  appellee's  house  was  paid  for. 
The  appellant  had  sold  to  Miller,  Kestner  &  Hartman, 
and  Miller  &  Hartman  beer,  upon  which  there  w^as  a 
balance  of  $41.00  due  appellant  at  the  time  they  sold 
to  appellee.  Appellee  agreed  with  Miller  &  Hartman 
to  pay  the  debts  of  said  Miller  &  Hartman,  and  among 
others,  she  agreed  to  pay  said  sum  of  $41.00  to  the 
appellant.     Appellee  has  paid  no  part  of  the  forty- 
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one  dollars  ($41.00),  which  she  assumed  and  agreed 
tojpay,  and  has  paid  no  part  of  the  one  hundred  sixty- 
six  dollars  and  five  cents  (|166.05).  Said  beer  was 
delivered  to  said  saloon  by  appellant  for  the  purpose 
of  being  sold  at  retail  without  any  license  whatever 
issued  by  Madison  county,  Indiana,  other  than  the 
license  issued  to  John  Garner,  during  the  time  it  was 
operated  by  Miller,  Kestner  &  ELartman,  Miller  & 
Hartman,  and  Hartman,  with  the  full  knowledge  of 
appellant  of  the  purpose  of  its  sale  and  manner  of  its 
use. 

Counsel  for  appellant  contend  that  there  is  no  evi- 
dence to  support  the  finding  of  the  court  that  appel- 
lant had  full  knowledge  of  the  facts  relative  to  the 
licensing  and  circumstances  under  which  this  saloon 
was  conducted.  The  evidence  shows  that  one  John 
C.  Bell  was  the  agent  and  representative  of  appellant 
for  the  sale  of  its  goods  at  Elwood.  Bell  testified 
that  he  knew  Garner  had  taken  out  a  license  to  con- 
duct the  saloon;  that  he  knew  that  the  appellee  had 
bought  the  saloon  and  put  her  husband  in  charge, 
and  that  he  was  operating  the  saloon  under  Garner's 
license;  he  understood  that  Miller,  Kestner  &  Hart- 
man ("and  all  of  them")  were  running  the  saloon 
under  Garner's  name.  Bell  further  testified  that  he 
sold  beer  to  the  firm  of  Miller,  Kestner  &  Co.;  that 
they  quit  business  about  June  lYth,  at  which  time 
they  owed  appellant  $41.00  for  beer;  that  they  were 
running  the  saloon,  the  furniture  and  fixtures  which 
they  had  bought  of  John  Garner;  that  Minnie  Hart- 
man (appellee)  told  him  she  had  bought  it  and  said 
she  would  pay  the  $41.00  due;  that  the  $41.00  was 
charged  to  Miller  &  Kestner,  and  she  told  him  not  to 
charge  it  to  her,  as  she  did  not  want  anybody  to  know 
she  was  running  a  saloon  as  she  would  be  prosecuted. 
He  also  testified  that  he  knew  the  kind  of  saloon  that 
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was  being  run  there;  that  they  sold  beer  by  the  glass. 
This  was  evidence  to  support  the  finding  of  which  ap- 
pellant's counsel  complain.  The  exhibit  filed  with 
the  complaint  showed  that  the  goods  sold  consisted 
entirely  of  beer,  and  there  is  no  evidence  that  the  ac- 
count was  for  anything  else.  Counsel  for  appellant 
contend  that  in  any  event  judgment  in  its  favor 
should  have  been  rendered  for  $41.00. 

The  finding  of  the  court  shows  that  appellant  had 
sold  to  Miller,  Kestner  &  Hartman,  and  Miller  &  Hart- 
man,  beer  to  be  sold  at  retail  in  said  saloon  and  that 
said  $41.00  was  an  unpaid  balance  due  from  said 
Miller,  Kestner  &  Co.,  and  Miller  &  Hartman  at  the 
time  of  the  purchase  of  appellee;  that  said  beer  for 
which  said  balance  was  due  was  sold  to  the  parties 
aforesaid  with  the  knowledge  that  it  was  to  be  sold 
by  the  purchasers  at  retail  in  said  saloon  without  any 
other  license  than  that  issued  to  said  Garner.  There 
is  evidence  to  support  the  finding  of  the  court. 

It  thus  appears  from  the  record  that  appellant  was 
a  party  to  the  violation  of  law,  identifying  itself  with 
the  transaction  from  the  sale  of  the  saloon  by  Garner 
to  the  purchasing  by  appellee.  The  exhibit  filed 
with  the  complaint  and  the  evidence  showed  that  only 
beer  was  sold,  and  that  appellant  knew  the  use  that 
was  to  be  made  of  it,  such  use  being  against  the  ex- 
press provision  of  the  statute  and  against  public 
policy.  The  law  will  not  assist  it  in  enforcing  this 
contract,  but  will  leave  the  parties  in  the  situation 
in  which  they  placed  themselves.  Woodford  v.  Ham- 
ilton,  139  Ind.  481;  Ilutchins  v.  Weldin,  114  Ind.  80. 

Appellant  relies  upon  the  decision  of  this  court  in 
Pierce  v.  Pierce,  17  Ind.  App.  107,  to  support  its  claim 
for  judgment  for  $41.00.  The  case  before  us  is  clearly 
distinguishable  from  the  case  cited.  The  court  there 
held  that  a  legal  and  illegal  consideration  entered 
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into  the  contract  sued  upon;  that  the  legal  could  be 
dlBtinguished  from  the  illegal^  and  was  sufficient  to 
uphold  the  contract.  The  claim  in  controversy  here 
was  solely  for  beer  sold,  knowing  that  it  was  to  be 
disposed  of  in  violation  of  law.  Other  questions  are 
presented  by  appellant's  counsel  in  their  able  brief. 
While  we  have  carefully  examined  them  all,  we  have 
deemed  it  necessary  only  to  discuss  those  of  con- 
trolling importance  in  this  appeal.  There  is  no  error. 
Judgment  affirmed. 


Fredericks  v.  Sault. 

[No.  2.858.     FUed  March  17,  1898.] 

WrrxESSBS — Opinion  Evidence. — Competency, — Discretion  of  Court. 
— Weight  of  Evidence. — Courts  have  prescribed  no  definite  rules  as 
to  what  information  a  witness  should  possess  before  testifying  as  to 
values,  and  where  a  witness  has  been  permitted  by  the  court  to 
testify,  the  weight  of  the  evidence  is  for  the  jury,  and  the  court's 
conclusion  in  allowing  the  witness  to  testify  will  not  be  disturbed 
on  appeal  unless  a  palpable  abuse  of  discretion  is  shown,    p.  605. 

Qins.— Conditional  Sales. — The  purchaser  of  property  at  a  condi- 
tional sale,  the  title  remaining  in  the  vendor  until  the  purchase 
price  is  paid,  can  do  nothing  with  the  property  that  would  defeat 
the  vendor's  right  to  claim  the  property,  but  he  can  estop  himself 
by  gift  of  such  property  from  afterward  claiming  the  property  on 
the  ground  that  when  he  made  the  g^ft  he  had  no  title  to  the  prop- 
erty,   pp.  606,  607. 

Husband  and  Wife. — Contracts  Between,  Conditioned  on  Divorce 
Being  Granted. — An  agreement  made  by  a  husband  and  wife  con- 
cerning their  property  rights,  conditioned  upon  a  divorce  being 
granted,  is  contrary  to  the  policy  of  the  law,  and  is  binding  upon  no 
one.    pp.  607,  608. 

Same. — Divorce. —  Alimony. —  Wife*8  Separate  Property.  —  The  ali- 
mony granted  a  wife  in  a  divorce  proceeding  is  taken  from  the 
husband's  property,  and  the  wife's  separate  property  is  not  affected 
by  such  decree,    p.  608. 

From  the  Marion  Superior  Court.     Affirmed. 

R.  O.  Hawkins  and  IT.  E.  Smithy  for  appellant. 
James  W.  Harper,  for  appellee. 
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Robinson,  C.  J. — Appellant  appeals  from  a  judg- 
ment awarding  appellee  the  possession  of  certain 
property,  consisting  of  a  piano,  piano  stool  and  cover, 
and  damages  for  its  detention.  The  only  error  as- 
signed is  the  overruling  of  appellant's  motion  for  a 
new  trial.  A  new  tt-ial  was  asked  because  of  ex- 
cessive damages,  that  the  finding  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law,  and  be- 
cause of  the  admission  of  certain  evidence  and  the 
rejection  of  certain  evidence  offered  by  appellant, 
which  is  set  out  in  the  motion.  There  was  some  evi- 
dence that  the  value  of  the  plana,  piano  seat,  and 
piano  cover  was  $300.00,  and  that  the  rental  value 
was  $20.00  for  the  time  appellee  claimed  to  have  been 
deprived  of  its  use,  but  it  is  argued  that  the  only  wit- 
ness who  testified  on  that  subject,  the  appellee,  was 
not  shown  to  be  a  competent  witness  to  testify  as  to 
values. 

The  courts  have  prescribed  no  definite  rule  as  to 
Vihat  information  a  witness  should  possess  before 
testifying  as  to  values.  In  the  case  at  bar  there  was 
evidence  that  the  witness  was  a  pianist,  had  had  ex- 
perience in  the  use  of  pianos,  and  that  appellant  had 
requested  her  to  select  the  instrument  when  it  was 
purchased,  and  that  she  did  select  it.  We  think  there 
was  evidence  upon  which  the  court  could  say  that  the 
witness  could  testify.  In  such  cases  unless  there  is 
no  evidence  tending  to  prove  the  qualification  of  the 
witness  or  there  is  a  palpable  abuse  of  discretion,  the 
court's  conclusion  will  not  be  disturbed.  After  a  wit- 
ness  has  been  allowed  to  testify  in  such  a  case,  the 
weight  of  the  evidence  is  a  question  for  the  jury. 
Although  the  witness  was  not  cross-examined  on  the 
subject,  it  would  be  proper  to  test  the  witness'  knowl- 
edge of  values  by  a  cross-examination.  The  record 
shows  that  the  witness  had  sufficient  knowledge  of 
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the  subject  about  which  she  testified  to  carry  her  tes- 
timony to  the  jury.  See  Kogers'  Expert  Testimony, 
p.  27,  section  9  et  seq.  Lawson  Opinion  Evidence, 
238;  1  Greenl.  Ev.  (14  ed.),  section  440n;  City  of  Fort 
Wayne  v.  Coombs^  107  Ind.  75  and  cases  cited;  Lake 
Erie,  etc.,  K.  W.  Co.  v.  Mugg,  132  Ind.  168. 

The  third  and  fourth  reasons  for  a  new  trial,  that 
the  finding  is  not  sustained  by  sufiicient  evidence  and 
is  contrary  to  law,  may  be  considered  together.  There 
is  evidence  in  the  record  to  the  eflfect  that  in  June, 
1892,  appellant  purchased  the  piano  and  gave  it  to 
appellee.  Although,  there  is  a  sharp  conflict  in  the 
evidence  upon  that  point,  yet  there  is  some  evidence 
upon  which  the  court's  finding  can  rest,  and  it  must 
stand  unless  some  other  objection  can  be  successfully 
urged  against  it.  And  in  this  connection  it  is  argued 
that  there  could  have  been  no  gift  of  the  piano  at  the 
time  it  is  claimed  that  the  gift  was  made  for  the  rea- 
son that  appellant  did  not  at  that  time  own  the  piano. 

When  the  appellant  purchased  the  piano  it  wa^ 
agreed  in  writing  between  him  and  the  vendor  that  it 
should  be  paid  for  in  monthly  installments,  and  that 
the  title  should  remain  in  the  vendor  until  final  pay- 
ment was  made,  at  which  time  the  title  should  vest 
in  appellant.  The  last  payment  was  made  some  time 
after  the  alleged  gift  of  the  piano  to  appellee. 

It  is  not  necessary  to  cite  authorities  to  the  eflfect 
that  in  conditional  sales  like  the  one  in  question,  until 
final  payment  is  made,  the  purchaser  can  do  nothing 
with  the  property  that  would  defeat  the  vendor's 
right  to  claim  the  property  in  the  hands  of  any  one; 
and  that  the  vendor  may  recover  the  property  from 
a  purchaser  for  value  and  without  notice.  But  this 
rule  is  for  the  protection  of  the  vendor,  and  while 
appellant  could  not  defeat  his  rischts  by  a  gift,  he 
could   estop   himself  by   such   gift  from   afterwards 
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claiming  the  property  on  the  ground  that  when  he 
made  the  gift  he  had  no  title  to  the  property.  He 
could  devest  himself  of  all  the  interest  he  had  in  the 
property,  and  this  the  court  found  he  did.  After  he 
had  made  the  gift  as  he  did  make  it,  by  delivery  and 
acceptance,  he  could  not  revoke  it.  The  transaction 
as  between  appellant  and  appellee  was  fully  com- 
pleted, and  nothing  essential  remained  to  be  done. 
Of  course  he  could  have  defeated  the  gift  by  refusing 
to  pay  the  installments  as  they  came  due,  but  he  did 
not  see  proper  to  do  that,  and  after  he  has  paid  all  the 
installments  and  has  put  it  beyond  the  power  of  the 
vendor  to  devest  the  title,  so  far  as  the  vendor,  vendee 
.  and  donee  are  concerned,  the  title  becomes  absolute 
in  the  donee. 

It  is  further  argued  that  the  evidence  shows  that 
the  appellee  was  granted  a  divorce  from  the  appellant 
and  that  by  an  agreement  between  the  parties,  condi- 
tioned upon  the  divorce  being  granted  which  was 
introduced  in  evidence,  the  question  of  alimony  in  the 
divorce  suit  was  settled  by  the  parties  themselves  and 
this  agreement  was  adopted  by  the  court.  A  court 
might  make  a  disposition  of  property  the  same  as 
that  contained  in  such  an  alleged  agreement,  but  it 
would  not  be  a  ratification  of  the  act  of  the  parties. 
Such  an  agreement  is  contrary  to  the  policy  of  the  law 
and  is  binding  upon  no  one.  As  is  well  said  in 
Muckenburg  v.  Holler,  29  Ind.  139,  "The  marriage  re- 
lation is  not  thus  to  be  tampered  with,  and  the  courts, 
by  contract  of  the  parties,  converted  into  mere  regis- 
ters of  their  agreements  for  separation  from  the  bonds 
of  matrimony.  The  law  favors  marriage,  and  can- 
not therefore  sanction  contracts  intended  to  promote 
its  dissolution  by  lending  itself  to  their  enforce- 
ment.'^ But  in  the  case  at  bar  even  if  we  look  to  the 
alleged    agreement,   appellant's    contention   is   not 
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strengthened,  for  the  agreement  expressly  stipulates 
that  the  question  of  the  ownership  of  the  piano  is  left 
undecided.  For  some  undisclosed  reason  both  parties 
desired  that  the  piano  be  left  out  of  consideration. 
We  have  no  more  right  to  presume  that  each  was 
claiming  to  be  the  owner  as  against  the  other,  than 
we  have  to  presume  that  some  third  person  was 
claiming  it,  and  neither  party  desired  to  be  credited 
with  its  ownership. 

But  the  question  now  to  be  determined  is  whether 
the  appellee  owns  the  piano.  The  trial  court  found 
that  she  does,  and  there  is  evidence  to  sustain  the 
finding,  and  that  she  owned  the  piano  before  the 
divorce  proceedings.  It  was  her  separate  property. 
It  is  well  settled  that  a  decree  for  alimony  is  an  ad- 
justment of  the  property  rights  between  the  parties; 
and,  in  determining  the  question  of  alimony,  it  is 
proper  for  the  court  to  take  into  consideration  the 
wife's  separate  property.  But  this  is  done  only  for 
the  purpose  of  determining  what  would  be  a  fair  al- 
lowance to  the  wife  out  of  the  husband's  property. 
The  wife's  separate  property  is  not  affected  by  the 
decree.  Alimony  comes  out  of  the  husband's  prop- 
erty only.  What  the  wife  owned  before  the  divorce 
proceedings  is  still  hers  so  far  as  the  divorce  is  con- 
cerned, and  while  it  is  proper  for  the  court  to  take  her 
property  into  consideration,  yet  the  decree  can  in  no 
way  affect  it. 

It  appears  from  the  evidence,  that  when  the  alleged 
gift  was  made  by  appellant  he  was  then  seeking  a 
divorce  from  his  then  wife.  The  appellee  was  per- 
mitted to  testify  that  appellant  expressed  his  admira- 
tion for  her  at  that  time,  and  that  be  was  her  lover. 
It  is  argued  that  such  evidence  is  immaterial  and 
prejudiced  appellant's  case. 

The  court  had  the  right  to  know  something  of  the 
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relations  existing  between  the  parties  at  the  time  of 
the  alleged  gift  as  an  aid  in  determining  whether  a 
gift  had  been  made.  Just  how  far  such  testimony 
should  be  permitted  is  within  the  sound  discretion  of 
the  trial  court,  and  it  does  not  ajppear  that  there  was 
any  abuse  of  discretion  in  this  instance.  Evidence 
to  the  efifect  that  appellant  and  appellee  were  at  the 
time  of  the  alleged  gift  unfriendly  would  certainly 
have  been  competent  in  appellant's  behalf  as  tending 
to  show  it  improbable  that  a  gift  was  made. 

Appellee's  mother  testified  to  conversations  she  had 
heard  between  appellant  and  appellee  about  the  time 
of  the  alleged  gift.  On  cross-examination  the  wit- 
ness was  asked  if  it  was  not  a  fact,  that  at  a  certain 
time  after  that  the  witness  and  appellee  were  not  on 
good  terms.  There  was  no  error  in  sustaining  an  ob- 
jection to  the  question.  The  question  asked  the  wit- 
ness had  reference  to  a  time  some  months  subsequent 
to  the  time  she  heard  the  conversations  and  about 
which  she  had  testified.  Nor  was  it  reversible  error 
to  permit  the  appellee  to  testify  that  the  piano  was 
not  taken  from  her  for  any  tax  nor  on  a  judgment  or 
execution.  We  are  not  informed  how  appellant  could 
be  harmed  by  the  admission  of  such  evidence,  nor  do 
we  see  how  appellant's  rights  could  be  prejudiced  by 
the  admission  of  such  evidence. 

After  a  careful  examination  of  the  record  we  are 
convinced  that  the  correct  conclusion  was  reached  by 
the  trial  court,  and  that  there  is  no  error  in  the  record 
which  entitles  appellant  to  a  reversal  of  the  judg- 
ment.   Judgment  affirmed. 


Dill  v.  Mumford  et  al. 

[No.  2,883.     Filed  March  17,  1898.] 

QALBa,^Executory  Sales. — Action  for  Breach  of  Contract, — Measure 
Vol.    19—39 
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of  Damages. — In  an  action  for  a  breach  of  contract  of  an  executory 
sale  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  where,  imder  the 
contract,  the  purchaser  should  have  receiv^ed  the  goods,  p.  61S. 
Sai^'ER.— Executed  Sales. — Where  a  seller  delivered  a  carload  of  wheat 
to  the  usual  railway  carrier,  and  caused  it  to  be  billed  to  the  buyer 
according  to  contract,  and  sent  the  bill  of  lading  to  the  buyer,  who 
received  it,  such  transaction  amounted  to  an  executed  sale.    pp. 

Same. — Executed  Sale.^Breach  Of. — Where  a  seller  delivered  wheat 
on  board  cars  and  caus^  it  to  be  billed  to  buyer  according  to  con- 
tract, and  sent  the  bill  of  lading  to  the  buyer  who  refused  to  receive 
the  wheat,  the  seller  had  the  right  to  treat  the  wheat  as  the  property 
of  the  buyer,  and  maintain  an  action  against  him  for  the  contract 
price,  or  he  could,  after  giving  the  buyer  notice,  sell  the  wheat  and 
recover  from  him  the  difference  between  the  contract  price  and 
that  realized  by  resale,    pp.  612-614. 

PLEADiNa.  —  Complaint.  —  Omission  of  Material  Averment.  —  Not 
Cured  by  Evidence.  —Where  the  averment  of  a  material  fact  was 
omitted  from  a  complaint  to  which  a  demurrer  for  want  of  suffi- 
cient facts  was  overruled,  the  Appellate  Court  cannot  say,  because 
there  was  evidence  tending  to  prove  such  fact,  that  the  merits  of 
the  case  involving  the  decision  of  such  fact  were  fairly  determined. 
pp.  614,  ^^5. 

From  the  Lawrence  Circuit  Court.     Reversed, 

Lee  &  Orimes^  Mier  &  Cow  and  Duncan  d:  Bat- 
many  for  appellant. 

J.  E.  Henley  and  J.  B.  Wilson^  for  appellees. 

Black,  J. — The  complaint  of  the  appellees  Against 
the  appellant  contained  two  paragraphs,  a  demurrer 
to  each  of  which,  for  want  of  sufficient  facts  was  over- 
ruled. Issues  of  fact  were  formed,  and  upon  the  trial 
thereof  by  jury  there  was  a  general  verdict  for  the  ap- 
pellees in  the  sum  of  $134.78. 

The  first  paragraph  of  the  complaint  was  in  the 
form  of  a  common  count  for  goods  sold  and  delivered, 
with  a  bill  of  particulars.  The  sufficiency  of  the  first 
paragraph  is  not  questioned  in  argument  before  us, 
but  we  are  required  to  examine  the  second  paragraph. 
It  was  alleged  in  this  paragraph,  in  substance,  that 
the  appellees  were  partners;  that  on  or  about  the  13th 


NOVEMBER  TERM,  1897— Vol.  19.         611 

Dill  V.  Mumford  et  al. 

of  June,  1895,  they,  as  such,  entered  into  a  contract, 
memoranda  of  which  in  writing  the  appellant 
signed,  a  copy  thereof  being  filed  and  referred  to  as 
an  exhibit,  whereby  the  appellant,  it  was  alleged, 
agreed  to  purchase  from  the  appellees  one  car  load 
of  wheat  at  80J  cents  per  bushel,  free  on  board  at 
Chicago,  Illinois;  that  the  appellees  accepted  said 
offer  of  appellant,  and  at  said  time  so  notified  him; 
that  the  appellees  at  said  time  agreed  to  furnish  said 
car  load  of  wheat  at  said  price,  and  on  or  about  the 
19th  of  June,  1895,  the  appellees  did  buy  and  furnish 
to  the  appellant  said  car  load  of  wheat  on  railroad 
track  at  Chicago,  and  sent  bill  of  lading  to  him  at 
Bloomington,  Indiana,  as  requested  by  him,  said  car 
being  billed  to  him  at  Mitchell,  Indiana,  according 
to  the  instructions  of  the  appellant;. that  on  or  about 
June  20th,  1895,  the  appellant,  upon  receiving  said 
bill  of  lading,  refused  to  accept  said  wheat  or  to  pay 
for  the  same,  or  any  part  thereof,  but  declared  that  he 
would  have  nothing  to  do  with  the  same  whatever; 
that  the  appellees  were  ready,  willing  and  able  to 
comply  with  said  contract  on  their  part,  and  so  no- 
tified the  appellant,  and  did  all  on  their  part  to  be 
done  to  comply  with  said  contract,  but  that  the  ap- 
pellant failed  and  refused  to  comply  with  said  con- 
tract, and  failed  and  refused  to  pay  for  said  wheat 
or  any  part  thereof,  or  to  receive  the  same  from  the 
appellees;  that  no  time  was  fixed  in  said  contract 
within  which  said  car  of  wheat  was  to  be  delivered 
to  the  appellant,  and  that  it  was  billed  to  and  ten- 
dered the  appellant  within  a  reasonable  time,  and 
within  the  time  anticipated  by  all  the  parties  to  said 
contract  at  the  time  of  making  it;  that  to  hold  said 
wheat  was  expensive  to  the  appellees;  that  the  mar- 
ket for  wheat  had  decreased  in  price,  so  that  appellees 
could  not  realize  the  contract  price  with  the  appellant 
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for  the  same,  and  could  only  realize  72  cents  per 
bushel  after  paying  |56.78  freight  on  said  wheat;  that 
the  appellees  sold  said  wheat  to  the  best  advantage 
possible,  and  credited  the  proceeds  of  said  sale  to  the 
account  of  the  appellant  made  by  said  contract;  that 
by  reason  of  said  failure  of  appellant  to  accept  said 
car  load  of  wheat  as  aforesaid,  the  appellees  were 
damaged  in  the  sum  of  $200.00.  Wherefore,  etc. 
The  "memoranda''  filed  with  this  paragraph  as  an 
exhibit  consisted  of  a  telegram  and  a  letter  of  the 
same  date,  referring  to  the  telegrams,  from  the  ap- 
pellant to  the  appellees,  purporting  to  accept  one  car 
of  wheat  at  80J  to  be  billed  to  appellant's  order  at 
Mitchell. 

Where  there  has  been  a  breach  of  a  contract  for 
the  sale  of  goods  by  way  of  refusal  to  accept  the 
goods,  it  is  a  material  question  whether  the  contract 
was  executory  or  executed, — w^hether  or  not  the  prop- 
erty in  the  goods  had  passed  to  the  buyer  at  the  time 
of  the  breach  of  which  the  seller  complains. 

If,  upon  the  facts  disclosed  by  the  complaint,  it 
could  be  said  that  the  property  in  the  wheat  was  not 
transferred  to  the  buyer,  but  remained  in  the  sellers, 
the  latter  would  have  their  right  of  action  for  the  re- 
fusal of  the  former  to  accept  the  wheat,  and  the 
measure  of  damages  Avould  be  the  difference  between 
the  contract  price  and  the  market  price  at  the  time 
and  place  when  and  where,  under  the  contract,  he 
should  have  accepted,  but  refused  to  do  so.  It  would 
make  no  difference  in  such  case  whether  the  sellers 
retained  in  themselves  the  possession  of  the  goods 
never  delivered  to  the  buyer  or  sold  them  to  a  third 
person.  If  they  resold  them,  the  price  received  at  the 
resale  would  not  determine  the  amount  of  damages 
recoverable  from  the  rejecting  original  buyer.  The 
sellers  could  resell  when  and  where  they  might  please,. 
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and  for  whatever  price  they  might  be  willing  to  ac- 
cept. They  could  recover,  and  could  only  recover,  the 
loss,  if  any,  measured  by  the  difference  between  the 
contract  price  and  the  market  price  as  above  stated. 
In  the  complaint  of  the  appellees  this  difference  is  not 
shown,  and  therefore,  if  the  facts  constituted  an  ex- 
ecutory contract  of  sale,  the  complaint  would  be 
wanting  in  a  material  matter  of  fact,  necessary  for 
the  showing  of  the  amount  of  the  sellers  loss. 

But  we  are  of  the  opinion  that  the  complaint 
showed  an  executed  sale.  The  buyer,  by  his  order  to 
the  sellers  accepted  a  car  load  of  wheat  at  a  specified 
price  to  be  billed  to  the  buyer's  order.  He  thus  au- 
thorized the  sellers  to  ship  the  wheat  to  him  by  rail- 
way carrier.  The  sellers  delivered  the  car  of  wheat 
to  the  usual  railway  carrier;  caused  it  to  be  billed, 
not  to  themselves,  but  to  the  buyer's  order,  and  sent 
the  bill  of  lading  to  the  buyer,  who  received  it.  This 
fully  completed  the  performance  of  a  contract  of  sale 
on  the  part  of  the  sellers.  The  bill  of  lading  repre- 
senting the  wheat  was  in  the  hands  of  the  buyer. 
While  the  carrier  had  actual  possession  in  transitu, 
the  buyer  had  symbolical  possession  and  written  evi- 
dence of  ownership  and  right  of  disposal.  The  sellers 
had  voluntarily  parted  with  possession.  It  only  re- 
mained for  the  buyer  to  accept  the  w^heat  upon  its 
arrival  and  to  pay  for  it  according  to  the  contract. 
If  the  wheat  was  of  the  kind,  quality  and  quantity  or- 
dered, the  buyer  had  no  right  to  claim  that  there  had 
been  no  delivery,  and  the  sellers,  as  against  the 
buyer  had  the  right  to  claim  that  there  had  been  a 
delivery  of  wheat  according  to  the  contract. 

Upon  such  a  rejection  of  the  wheat  as  is  alleged 
in  the  complaint,  the  sellers  had  the  right  to  treat  the 
wheat  as  the  property  of  the  buyer  and  to  maintain 
an  action  against  him  for  the  contract  price.     Instead 
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of  proceeding  thus,  they  retook  possession  and  resold 
and  brought  their  action  to  recover  as  their  resulting 
loss  the  difference  between  the  contract  price  and  the 
price  received  by  t^em  upon  the  resale  of  the  wheat. 
To  acquire  the  right  to  maintain  such  an  action,  it 
was  incumbent  upon  them  to  give  the  buyer  notice 
of  the  resale.  In  such  case,  the  seller  acts  as  the 
agent  of  the  buyer,  and  takes  the  goods  and  sells  them 
as  the  buyer's  goods;  and,  having  given  him  notice 
of  the  resale  and  then  having  effected  it  within  a  rea- 
sonable time  and  in  a  manner  adapted  to  realize  the 
real  value,  the  seller  may  recover  from  the  original 
buyer  the  difference  between  the  contract  price  and 
that  realized  by  resale.  The  measure  of  damages  in 
such  case  is,  not  the  market  price,  but  the  price  re- 
ceived, and  to  bind  the  original  buyer  thereby,  he 
must  be  notified  of  the  proposed  resale.  The  giving 
of  notice  is  a  material  element  in  the  cause  of  action, 
and  it  must  be  stated  in  the  complaint.  The  ques- 
tions here  involved  were  fully  discussed  and  passed 
upon  by  this  court  in  Ridglaj  v.  Mooney,  16  Ind.  App. 
362,  and  the  conclusions  we  now  state  are  fully  sup- 
ported by  the  opinion  in  that  case.  See,  also,  Red- 
mond v.  Smock^  28  Ind.  365;  Pittsburgh,  etc,  R.  W. 
Co.  V.  Heck,  50  Ind.  303,  19  Am.  Rep.  713;  Fell  v. 
Muller,  78  Ind.  507;  Dtviggins  v.  Clark,  94  Ind.  49,  48 
Am.  Rep.  140;  Shipps  v.  Atkinson,  8  Ind.  App.  605; 
Broicning  v.  Simons,  17  Ind.  App.  45.  It  seems  to  be 
well  settled  that  the  complaint  was  insuflScient  on 
demurrer. 

It  is  claimed  by  counsel  for  the  appellees  that  the 
evidence  showed  the  giving  of  notice  of  resale.  If  the 
evidence  can  be  regarded  as  in  the  record,  we  cannot 
look  to  it  in  reviewing  the  action  of  the  court  upon  the 
demurrer  to  the  complaint.  It  is  provided  by  statute, 
section  348,  Burns'  R.  S.  1894  (345,  Homer's  R.  S. 
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1897),  that  no  objection  taken  by  demurrer,  and  over- 
ruled, shall  be  sufficient  to  reverse  the  judgment,  if  it 
appear  upon  the  whole  record  that  the  merits  of  the 
cause  have  been  fairly  determined.  The  giving  of 
notice  was  not  alleged  in  any  pleading.  The  verdict, 
as  above  stated,  was  general.  This  court  cannot  take 
upon  itself  the  decision  of  matters  of  fact  upon  the 
evidence  before  the  jury.  It  cannot  say,  merely  be- 
cause there  was  evidence  tending  to  prove  a  material 
fact  not  in  issue,  that  therefore  the  merits  of  a  case 
involving  the  decision  of  that  fact  was  fairly  deter- 
mined. The  judgment  is  reversed,  and  the  cause  is 
remanded  with  instruction  to  sustain  the  demurrer 
to  the  complaint. 


Bluchek  v.  Zonker. 

[No.  2,456.    Filed  March  18,  1898.] 

Malicious  Prosecution. — Complaint. —  Conviction, —  An  averment 
in  a  complaint  for  malicious  prosecution  that  plaintiff  was  convicted 
hefore  the  justice  of  the  peace  renders  it  bad  on  demurrer,  tmless 
it  clearly  appears  from  other  allegations  therein  that  such  convic- 
tion was  procured  by  fraud,  coUusion,  perjury,  or  subornation  of 
perjury,    p.  617.  • 

Same. — Complaint, — Chailt  of  Plaintiff, — Provable  Cause. — A  com- 
plaint for  malicious  prosecution  is  not  aided  by  an  averment  that 
plaintiff  was  not  guilty  of  any,  crime  as  there  may  be  probable 
cause  although  the  accused  is  innocent,    p,  618, 

From  the  De  Kalb  Circuit  Court.     Affirmed. 
D.  M.  Link  and  F.  S.  Roby,  for  appellant 
C,  M.  Phillips^  for  appellee. 

Wiley,  J. — Appellant  was  plaintiff  below  and 
brought  an  action  against  apgellee  for  malicious 
prosecution.  Appellee  assailed  the  complaint  by  a 
demurrer  for  want  of  sufficient  facts  which  was  sus- 
tained, and  appellant  excepted.  Refusing  to  plead 
further,  judgment  was  rendered  against  him  for  costs. 
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The.assignment  of  error  calls  in  question  the  ruling 
of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint. The  complaint  avers  that  appellee  caused  ap- 
pellant's arrest  on  a  warrant  issued  by  a  justice  of  the 
peace,  who  had  jurisdiction  in  the  premises,  upon  the 
charge  of  criminal  trespass;  that  he  caused  said  ar- 
rest maliciously  and  without  probable  cause,  and 
said  warrant  was  issued  upon  the  affidavit  of  ap- 
pellee; that  he  was  compelled  to  give  bail  for  his 
appearance;  that  the  cause  was  transferred  to  another 
justice  of  the  peace,  on  a  change  of  venue,  where  he 
was  placed  upon  trial  before  a  jury,  was  found  guilty, 
and  fined  $5.00  and  costs;  that  he  thereupon  appealed 
to  the  De  Kalb  Circuit  Court,  where  he  was  subse- 
quently acquitted.  The  complaint  further  states  that 
appellant  h^d  not  committed  any  crime,  and  that  ap- 
pellee and  the  attorney  whom  he  employed  to  prose- 
cute the  case  well  knew  such  fact;  that  the  sole  pur- 
pose of  said  prosecution  was  to  coerce  appellant  to 
settle  a  civil  controversy  between  appellant  and  ap- 
pellee; that  the  appellee,  by  his  attorney,  represented 
to  said  justice  and  jury,  that  the  acts  of  appellant 
constituted  a  criminal  offense;  that  the  court  and 
jury  were  unlearned  in  law,  believed  and  placed  con- 
fidence in  the  statements  of  said  attorney,  which  were 
made  with  great  force  and  persuasion,  and  relied 
upon  them  as  being  true,  and,  so  relying,  the  jury 
found  appellant  guilty,  and  the  justice  rendered  judg- 
ment against  him;  that  said  representations  were 
untrue,  as  appellee  and  his  attorney  knew;  that  said 
attorney,  as  an  inducement  to  the  jury  to  convict  ap- 
pellant, informed  them  that  if  they  did  not  convict, 
they  would  not  get  any  fees;  that  because  of  such  mis- 
representations, deceit,  imposition,  and  fraud,  the  ap- 
pellant was  convicted;  that  when  said  affidavit  was 
filed  appellee  was  notified  by  the  deputy  prosecuting 
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attorney,  that  the  facts  stated  therein,  did  not  con- 
stitute any  offense,  etc. 

The  averment  in  the  complaint  that  the  appellant 
was  convicted  before  the  justice  of  the  peace,  makes 
it  bad  on  demurrer,  unless  it  clearly  appears  from 
other  allegations  that  such  conviction  was  procured  by 
fraud,  collusion,*  perjury,  or  subornation  of  perjury. 
This  proposition  is  conceded  by  the  appellant  in  his 
briif. 

In  his  work  on  Torts,  Judge  Cooley,  at  star  page 
185,  says:  "If  the  defendant  is  convicted  in  the  first 
instance  and  appeals,  and  is  acquitted  in  the  appellate 
court,  the  conviction  below  is  conclusive  of  probable 
cause."  Newell  Mai.  Pros.  296  and  cases  cited.  Of 
many  adjudicated  cases  so  holding  we  cite  the  fol- 
lowing: Qriffis  V.  Sellars,  4  Dev.  &  Bat.  176;  Whitney 
V.  Peckham^  15  Mass.  243;  Payson  v.  Caswell^  22  Me. 
212;  Witham  v.  Oowen,  14  Me.  363. 

In  some  of  the  states,  however,  the  rule  as  an- 
nounced by  Judge  Cooley,  has  been  somewhat  modi- 
fied. If  it  appears  that  the  conviction  in  the  first 
instance  was  procured  by  fraud,  etc.,  it  is  not  con- 
clusive of  probable  cause.  Welch  v.  Boston^  etCy  R.  R. 
Corp.,  14  E.  I.  609;  Phillips  v.  City  of  Kalamazoo^  63 
Mich.  33,  18  N.  W.  647;  Womack  v.  Circle.  32  Gratt. 
334. 

In  Adams  v.  Bicknell,  126  Ind.  210,  it  was  said: 
"The  decisions  of  the  courts  are  not  uniform  upon 
the  question  presented,  but  we  think  the  great  weight 
of  authority  is  to  the  effect  that  the  judgment  of 
conviction  of  the  justice's  court,  though  appealed 
from,  and  an  acquittal  in  the  circuit  court,  is,  in  the 
absence  of  fraud,  conclusive  of  probable  cause." 

In  Biitwf/  V.  Ten  Eyck,  82  Ind.  421,  the  court  said: 
"The  conviction  of  the  plaintiff  is  always  evidence 
of  probable  cause,  unless  it  was  obtained  chiefly  or 


618        APPELLATE  COURT  OF  INDLAUA, 

Blucher  v.  Zooker. 

A ■ 

wholly  by  the  false  testimony  of  the  defendant;  gen- 
erally, it  is  conclusive  of  probable  cause.  ♦  ♦  * 
And  it  has  been  held  sufficient  evidence  of  probable 
cause  to  show  that  the  plaintiff  was  convicted  of  the 
offense  before  a  justice  of  the  peace  who  had  juris- 
diction, although  he  was  afterwards  acquitted  on  ap- 
peal." After  reviewing  the  authorities  and  dis- 
cussing the  principle  involved,  the  court  in  Adams  v. 
BicJcfiell,  supra,  concludes  as  follows:  "If  it  was 
averred  or  shown  by  the  complaint  in  this  case  that 
such  conviction  had  been  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  the  appellee,  or 
by  any  fraud  or  collusion  on  his  part,  it  would  present 
a  different  question,  but  it  contains  no  such  aver- 
ment." 

There  is  no  averment  in  the  complaint  that  the  con- 
viction before  the  justice  of  the  peace  was  procured 
by  perjury  or  subornation  of  perjury,  on  the  part  of 
the  appellee. 

The  appellant  has  attempted  to  state  facts  in  his 
complaint  to  show  fraud  and  collusion  on  the  part  of 
the  appellee  in  procuring  his  arrest,  and  prosecuting 
him  thereunder,  and  that  his  conviction  was  the  re- 
sult of  such  fraud  and  collusion;  but,  in  our  judgment, 
the  facts  stated,  are  not  sufficient  to  take  the  case  out 
of  the  general  rule,  that  a  conviction  before  a  justice 
of  the  peace  is  conclusive  of  probable  cause.  The 
facts  stated  do  not  show  fraud  or  collusion. 

The  complaint  is  not  aided  by  the  averment  that  ap- 
pellant was  not  guilty  of  any  crime,  for  the  existence 
of  probable  cause  for  a  criminal  prosecution  does  not 
depend  on  the  guilt  of  the  accused.  Lytion  v.  Baird. 
95  Ind.  349.  There  may  be  probable  cause,  although 
the  accused  is  innocent.  Indiana  Bicycle  Co.  v.  WiUis, 
18  Ind.  App.  525;  Hays  v.  Blizzard,  30  Ind.  457.   See, 
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also,  Terre  Haute,  etc.,  B.  R.  Co.  v.  Mason,  148  Ind. 
578.  The  demurrer  to  the  complaint  was  correctly 
overruled.    Judgment  affirmed. 


Mand  v.  Patterson. 

[No.  2,850.    Filed  March  29,  1896.] 

Arbitration  and  Award. — Action  on  Award. —  Complaint, — The 
material  allegations  of  a  complaint  to  recover  an  award  made  by 
an  arbitrator  are,  the  existence  of  the  differences  between  the  par- 
ties to  the  action ;  an  agreement  to  submit  the  matters  in  dispute  to 
arbitration ;  the  substance  of  the  agreement,  if  oral,  and  if  written, 
the  agreement  in  full;  that  an  award  was  made  in  accordance  with 
the  terms  of  submission ;  the  substance  of  the  award,  if  oral,  the 
award  itself  if  written,  and  that  defendant  failed  to  abide  by  or 
perform  the  conditions  of  the  award,    p.  621. 

Complaint. — Exhibit. — An  exhibit  filed  with  a  complaint  does  not 
control  or  affect^he  complaint  in  any  manner  unless  the  complaint 
is  founded  upon  the  exhibit,    p.  621. 

Arbitration  and  Aw axd.— Arbitrator  Cannot  Change  Award.— 
When  an  award  has  been  made  and  published  the  arbitrator  becomes 
functus  officio,  and  he  cannot  thereafter  change  the  award,  pp. 
621,  622. 

Same. — Revocation  of  Submission. — ^A  written  submission  of  a  cause 
to  arbitration  requires  a  written  revocation,  and  cannot  be  revoked 
orally,    p.  623. 

From  the  Vigo  Circuit  Court     Affirmed. 

O.  W.  Kleiser  and  J.  H.  Kleiser,  for  appellant. 
Thomas  A.  Nantz  and   George  I.  Kisner,  for  ap- 
pellee. 

Henley,  J. — Appellee  began  this  action  against 
appellant  upon  a  common  law  award  made  by  an 
arbitrator  under  a  written  agreement  wherein  mat- 
ters of  difference  were  submitted  by  appellant  and 
appellee  to  arbitration.  The  complaint  was  in  one  par- 
agraph and  discloses  the  following  facts  upon  which 
the  action  is  based :  It  is  alleged  that  the  parties  to  this 
action  were  at  certain  times  partners  engaged  in 
the  grocery  and  produce  business;  that  afterwards 
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they  by  agreement,  dissolved  said  partnership,  and 
were  unable  to  effect  a  satisfactory  settlement  of  the 
partnership  accounts  between  themselves;  that  they 
then  agreed  that  one  B.  Holmes  should  select  a  com- 
petent accountant  whose  duty  it  should  be  to  adjust 
all  of  their  accounts  and  report  the  result  of  the  same 
to  these  parties;  that  each  party  would  abide  by  the 
said  report,  and  they  agreed  to  hold  themselves  firmly 
bound  to  each  other  in  the  sum  of  $500.00  damages 
for  the  faithful  performance  of  the  award  of  the  ac- 
countant,— all  of  which  agreements  and  stipulations 
between  said  parties  were  reduced  to  writing,  and 
signed  and  sworn  to  by  both  appellant  and  appellee. 
The  written  instrument  is  made  a  part  of  the  com- 
plaint. According  to  said  agreement^  the  said 
Holmes  selected  one  Boswald  G.  Wheeler,  an  expert 
accountant  to  adjust  the  said  accounts,  which  the  said 
Wheeler  proceeded  to  do,  and  found  that  appellant 
was  indebted  to  appellee  in  the  sum  of  |241.50,  and 
the  said  Wheeler  made  a  verbal  report  to  that  effect 
to  both  parties,  as  per  agreement,  and  that  afterward 
the  said  Wheeler  made  a  written  report  of  the  facts 
as  ascertained  in  adjusting  the  said  accounts;  which 
written  report  he  signed  and  verified  by  his  affidavit. 
This  written  report  is  also  filed  with  and  made  a  part 
of  the  complaint.  To  the  complaint  setting  up  the 
fiicts  substantially  as  above,  the  court  overruled  a 
demurrer,  and  appellant  filed  an  answer  in  four  para- 
graphs. A  demurrer  was  overruled  to  the  first  and 
second  paragraphs  of  answer,  and  sustained  as  to  the 
fourth.  The  third  paragraph  of  answer  was  a  general 
denial.  Appellee  replied  to  the  first  and  second  para- 
graphs of  answer,  putting  the  cause  at  issue  by  a  gen- 
eral denial.  The  cause  was  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury.  There 
was  a  finding  for  appellee,  plaintiff  below,  and  judg- 
ment in  his  favor  in  the  sum  of  $241.50,  being  the 
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amount  of  the  award.  Appellant  moved  for  a  new 
trial  which  was  overruled.  The  errors  assigned  in 
this  court  are  (1)  the  overruling  of  the  demurrer 
to  the  complaint;  (2)  the  sustaining  of  the  demurrer 
to  the  fourth  paragraph  of  answer;  (3)  overruling  the 
motion  for  a  new  trial. 

The  material  allegations  of  a  complaint  of  the  nature 
of  the  one  in  this  action  are  (1)  the  existence  of,  differ- 
ences between  the  parties  to  the  action;  (2)  an  agree- 
ment to  submit  the  matters  in  dispute  to  arbitration; 
(3)  the  substance  of  agreement  of  submission  if  oral 
and  if  written  the  agreement  must  be  made  a  part  of 
the  complaint;  (4)  that  an  award  was  made  in  accord- 
ance with  the  terms  of  said  submission;  (5)  the  sub- 
stance of  the  award  if  oral,  the  award  itself  or  a  copy 
if  written;  (6)  that  defendant  had  failed  to  abide  by  or 
perform  such  award.  We  are  convinced  that  the  com- 
plaint in  this  cause  is  sufficient.  The  award  is  alleged 
to  have  been  oral  and  the  agreement  of  submission  per- 
mitted it  so  to  be.  The  fact  that  the  arbitrator, 
Wheeler,  did  afterward  make  a  written  report  of  the* 
facts  as  he  ascertained  them,  did  not  alter  or  vary  his 
award,  made  long  before,  and  has  no  bearing  for  or 
against  the  complaint.  An  exhibit  filed  with  the  com- 
plaint does  not  control  or  affect  the  complaint,  or  aid  it 
in  any  manner,  unless  the  complaint  is  founded  upon  it, 
and  it  is  a  necessary  part  thereof.  Wilson  v.  VancCy 
55  Ind.  584;  Cress  v.  Hooky  73  Ind.  177;  Briscoe  v. 
JohnsoUy  73  Ind.  573. 

As  we  regard  the  complaint  it  is  complete  without 
the  written  statement  of  the  arbitrator  which  is  filed 
therewith. 

The  fourth  paragraph  of  appellant's  answer  to 
which  the  lower  court  sustained  a  demurrer,  alleged 
that  after  the  submission  of  the  matters  of  dispute 
between  appellant  and  appellee  to  said  Wheeler,  the 
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said  Wheeler  proceeded  to  hear  .and  determine  the 
ease  and  made  his  said  '^supposed"  award  in  the 
month  of  March,  1888.  That  thereafter  in  the  month 
of  March,  1889,  the  said  Wheeler  having  abandoned 
his  former  award,  assuming  to  act  further  in  said  prem- 
ises, and  without  notice  to  appellant  of  his^intention, 
made  another  pretended  award  in  writing  which 
award  is  filed  as  "Exhibit  B  with  the  complaint  and 
which  is  the  award  sued  on  in  this  action."  This  an- 
swer does  not  attack  the  award  made  in  March,  1888, 
upon  which  the  complaint  is  based,  but  says  that  it 
was  abandoned  and  a  written  award  made  to  take  its 
place. 

Abandoned  by  whom?  The  answer  says  abandoned 
by  Wheeler,  the  arbitrator.  When  an  award  has  been 
made  and  published  and  it  will  be  deemed  so  made 
and  published  as  soon  as  the  arbitrator  has  declared 
his  first  decision  and  notified  the  parties,  the  arbi- 
trator becomes  functus  officio^  and  can  no  longer  change 
it;  and  when  Wheeler  had  announced  his  decision  in 

'March,  1888,  and  notified  both  parties  of  his  decision, 
as  is  alleged  by  the  complaint,  he  became  functus 
officio^  and  any  action  that  he  may  have  taken  there- 
after was  a  nullity  and  could  not  change  the  finding 

.  or  in  any  way  affect  the  relative  rights  of  the  parties. 
So  far  as  this  controversy  was  concerned,  he  became 
a  stranger  to  it.  Thompson  v.  Mitchell,  35  Me.  281; 
Pollard  V.  Lumpkin,  6  Gratt.  (Va.)  398,  52  Am.  Dec. 
128;  Rixford  v.  Nye,  20  Vt.  132. 

It  is  well  settled  by  the  courts  of  this  country  and 
England,  that  arbitrators  after  making  and  publish- 
ing an  award  become  functus  officio,  and  their  further 
action  is  a  nullity.  If  appellee  was  seeking  a  recovery 
under  the  written  statement  filed  with  his  complaint, 
and  declaring  upon  that  written  statement  as  an 
award,  then  the  answer  might  be  good,  but  it  presents 
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no  defense  to  thQ  complaint  because  the  complaint 
does  not  proceed  upon  that  theory. 

It  is  also  contended  by  counsel  for  appellant  that 
the  court  erred  in  refusing  to  permit  the  appellant  to 
testify  that  he  had  orally  revoked  the  contract  of  sub- 
mission. The  court  did  right  in  refusing  this  evi- 
dence. It  is  the  universal  rule  of  law  in  this  country 
that  a  written  submission  requires  a  written  revoca- 
tion. Shroyer  v.  Bash,  67  Ind.  349;  Keys  v.  Fulton, 
42  Vt.  159;  Brovm  v.  Leavitt,  26  Me.  251;  Mullins  v. 
Arnold,  4  Sneed  (Tenh.)  262;  Wallis  v.  Carpenter,  13 
Allen  (Mass.)  19;  McFarlane  v.  Ctishman,  21  Wis.  401; 
Relyea  v.  Ramsay,  2  Wend.  (N.  T.)  602. 

The  other  questions  presented  by  appellant  in  his 
motion  for  a  new  trial  relate  to  the  weight  and  suffi- 
ciency of  the  evidence.  The  evidence  is  property 
before  us,  and  we  have  carefully  examined  it.  We 
think  every  material  allegation  of  appellee's  complaint 
was  fairiy  proved,  and  we  will  not  disturb  the  verdict. 
The  law  looks  with  favor  upon  the  settlement  of  con- 
troversies by  arbitration,  and  such  settlements  should 
be  encouraged  by  the  court ;  and,  as  was  said  by  Lotz, 
J.,  in  Brown  v.  Harness,  11  Ind.  App.  428:  "For  the 
purpose  of  sustaining  an  award,  technical  objections 
should  be  disregarded  and  every  fair  intendment 
should  be  drawn  to  uphold  it.  It  is  a  determination 
or  result  reached  by  a  tribunal  selected  by  the  parties 
themselves,  and  the  policy  of  the  law  forbids  that  the 
controversy  should  again  be  opened  except  it  be  im- 
peached by  fraud,  corruption,  partiality,  or  undue 
means,  or  other  misconduct  on  the  part  of  the  arbi- 
trators." We  find  no  error  in  the  record.  Judgment 
affirmed. 
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Palmer  v.  Miller. 

[No.  2,894.    Filed  March  29,  1898.] 

Work  and  Labor. — Implied  PromUe  to  Pay  For. — When  an  Attor- 
ney May  Bind  Client  in  Employment  Of, — A  court  reporter  may 
recover  for  services  rendered  defendant  in  furnishing  him  copies 
of  evidence  during  a  trial  in  which  he  was  acting  as  court  reporter 
where  such  copies  were  furnished  at  the  request  of  defendant's 
attorney,  and  used  in  the  conduct  of  such  trial  with  the  knowledge 
of  defendant,  although  there  was  no  express  promise  to  pay  for 
such  services,    pp,  6S4-6S6. 

CoHPLAiNT.  —  Variance.  —  Recovery  may  be  had  on  proof  of  an 
implied  promise  to  pay,  although  the  complaint  avers  an  express 
promise,   p.  626. 

m 
m 

From  the  Boone  Circuit  CJourt.-    Reversed. 
PcUmer  &  Palmer  und  C.  M,  Zion^  for  appellant. 
P.  H.  Dutchy  for  appellee. 

Robinson,  C.  J. — Appellant  sued  appellee  for 
services  rendered  in  transcribing  and  furnishing  cop- 
ies of  evidence  used  by  the  attorney  of  appellee  in  a 
certain  suit  in  which  appellee  was  plaintiff.  Appel- 
lee, in  the  case  at  bar,  was  given  judgment  for  costs. 

The  undisputed  evidence,  so  far  as  material,  shows 
that  appellee  had  employed  an  attorney  to  conduct  a 
suit  in  his  behalf  against  a  railroad  company.  Appel- 
lant, a  court  reporter,  furnished  longhand  copies  of 
the  evidence  to  the  attorney  at  the  attorney's  request, 
which  were  used  during  the  trial  in  the  examination 
of  witnesses,  framing  hypothetical  questions,  prepar- 
ing the  special  verdict,  and 'in  the  final  argument  of 
the  case.  The  trial  continued  about  seventeen  days, 
and  appellee  was  present  in  court  all  that  time  except 
one-half  day.  The  evidence  was  transcribed  by  appel- 
lant during  the  adjournments  of  court,  and  at  nights, 
and  was  furnished  and  used  from  day  to  day  during 
the  trial. 

Appellee  testified  that  he  did  not  know  the  copies 
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were  being  furnished  at  his  expense.  But  he  does  not 
deny  that  he  was  present  when  the  copies  were  fur- 
nished from  time  to  time,  and  saw  them  used  by  his 
attorneys  in  the  conduct  of  his  case  throughout  the 
trial. 

It  is  not  claimed  that  the  furnishing  of  such  copies 
was  unusual  or  unreasonable  in  the  proper  manage- 
ment and  conduct  of  such  a  case.  Upon  the  undis- 
puted facts  it  appears  that  the  copies  were  used  in 
appellee's  presence,  and  for  his  benefit,  and  under 
such  circumstances  it  must  be  held  it  was  done  with 
his  knowledge  and  consent.  From  such  a  state  of 
facts  the  law  implies  a  promise  upon  his  part  to  pay 
for  such  copies  what  they  are  reasonably  worth. 

There  are  no  circumstances  to  show  that  the  serv- 
ices were  intended  by  appellant  or  expected  by  appel- 
lee to  be  gratuitous,  but  they  were  such  as  persons 
ordinarily  expect  to  be  paid  for.  The  copies  were 
furnished  and  used  from  day  to  day  for  a  number  of 
days  with  appellee's  knowledge,  and  under  such  cir- 
cumstances we  think  the  maxim  Qui  tacet  consentire 
videiur  applies;  that  in  view  of  the  facts  appellee  was 
fairly  called  upon  either  to  deny  or  admit  his  liability. 
Thus  it  has  been  said,  "But  if  silence  mav  be  inter- 
preted  as  assent  where  a  proposition  is  made  to  one 
which  he  is  bound  to  deny  or  admit,  so  also  it  may  be 
if  he  is  silent  in  the  face  of  facts  which  fairly  call 
upon  him  to  speak."    Bay  v.  Catoriy  119  Mass.  513. 

In  some  jurisdictions  it  has  been  held  that  an  attor- 
ney having  general  control  of  a  cause  has  authority 
^  to  bind  his  client  for  the  value  of  copies  of  evidence 
furnished  by  a  stenographer,  and  used  in  the  conduct 
and  management  of  the  cause.  Thornton  v.  Tutthy  22 
Abb.  N.  C.  308;  Harry  v.  Hilton,  64  How.  Prac.  199; 
Weeks  on  Attorneys  (2d  ed.),  p.  449.  See  Bonynge  v. 
Vol.  19—40 
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Field,  81  N.  Y.  159;  Eggleston  v.  Boardman,  37  Mich.  14; 
Boards  etc.,  v.  Younger,  29  Cal.  147,  87  Am.  Dec.  166, 
note.     See,  also,  Hogate  v.  Edwards,  65  Ind.  372. 

But  without  approving  or  disapproving  the  general 
rule  thus  laid  down,  we  must  hold  in  the  case  at  bar 
that,  under  all  the  facts  and  circumstances  of  the  case, 
the  appellee  knowing  from  day  today  that  the  services 
were  being  performed,  and  accepting  from  day  to  day 
the  benefits  of  such  services,  the  law  implies  a  prom- 
ise on,  his  part  to  "pay  what  such  services  are  reason- 
ably worth. 

The  complaint  avers  an  express  promise  on  appel- 
lee's part  to  pay  for  the  services,  but  it  has  been  held 
that  a  recovery  may  be  had  upon  proof  of  an  implied 
promise  alth6ugh  the  complaint  avers  an  express  one. 
Pence  v.  Beckman,  11  Ind.  App.  263. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 


Board  of  Commissioners  of  Hendricks  County 

V.  Trotter. 

[No.  2,636.    Filed  March  29,  1898.J 

Appeal  and  Error. — Joint  Assignment  of  Error. — An  assignment 
of  error,  "the  court  erred  in  sustaining  the  demurrers  to  first  and 
second  paragraphs  of  answer,"  is  joint,  and  does  not  present  for 
review  the  ruling  as  to  the  sufficiency  of  each  of  the  paragraphs 
severally,  but  only  raises  the  question  of  the  sufficiency  of  the  two 
paragraphs  jointly,  and  if  either  paragraph  is  bad  the  assignment 
is  unavailing,    p.  6S7, 

County  Surveyor. — Ditch  Allotments, — Notice. — Recovery  for  Ser- 
vices under  Act  of  1897. — A  county  surveyor  may,  under  the  provi- 
sions of  the  act  of  1897  (Acts  1897,  p.  137),  recover  from  the  county 
for  services  rendered  in  validating  ditch  allotments  made  under 
the  act  of  1889,  section  5632  et  seq..  Bums'  R.  S.  1894  (4384a  et 
aeq..  Homer's  R.  S.  1897),  where  such  allotments  were  void  for 
want  of  jurisdiction  on  account  of  failure  to  give  personal  notice 
at  the  time  such  allotments  were  made.    p.  627-633. 

From  the  Hendricks  Circuit  Court.     Affirmed. 
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Thomas  J.  Cofer^  for  appellant. 

E,  O.  Hogate  and  J.  L.  Clark,  for  appellee. 

Black,  J. — ^The  only  assignment  of  error  argued 
by  counsel  is  in  the  following  form :  "The  court  erred 
in  sustaining  the  demurrers  to  first  and  second  para- 
graphs of  answer  of  the  board  of  commissioners  of 
Hendricks  county." 

This  assignment,  it  has  been  held,  is  joint,  and  does 
not  present  for  review  the  ruling  as  to  the  sufficiency 
of  each  of  the  paragraphs  severally,  but  only  raises 
the  question  as  to  the  sufficiency  of  the  two  para- 
graphs jointly  considered.  If  either  paragraph  be 
bad,  the  assignment  is  unavailing.  Ketcham  v.  Bar- 
bouVy  102  Ind.  576;  State,  ex  rel.,  v.  Faurote,  104  Ind. 
287;  Noe  v.  Roll,  134  Ind.  115;  Houk  v.  Hicks,  11  Ind. 
App.  190;  Crist  Y.  Jacoby,  10  Ind.  App.  688;  Everett 
V.  Farrell,  11  Ind.  App.  185;  Williamson  v.  Branden- 
berg,  6  Ind.  App.  97. 

By  a  statute  of  1889,  Acts  1889,  p.  53  (section  5632 
€t  seq..  Burns'  IJ.  S.  1894;  4284a  et  seq.,  Horner's  R.  S. 
1897),  it  was  made  the  duty  of  the  county  surveyor  to 
make  allotments  of  shares  or  portions  of  ditches  or 
drains,  constructed  under  and  by  virtue  of  any  law 
of  this  State,  to  landowners  and  others  designated,  to 
be  by  them  cleaned  out  annually  and  kept  in  repair. 
By  section  3  of  said  act,  the  surveyor  was  required 
to  reduce  the  allotments  to  writing  and  to  record  them 
in  the  drainage  record,  and  thereupon  to  cause,  to  be 
posted  up  notices  of  the  place  where  and  the  time 
when  he  would  hear  all  objections  to  the  allotments, 
a  form  of  notice  being  set  forth  in  the  statute.  Pro- 
vision was  also  made  in  said  third  section  for  service 
of  a  copy  of  such  notice,  as  summonses  are  served,  upon 
each  resident  owner  or  occupant  of  land  and  others 
designated.     By  the  fourth  section,  the  surveyor  was 
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required  to  be  preseijt  at  the  time  and  place  mentioned 
in  the  notice,  and  to  hear  all  objections  made  to  such 
allotments;  and  after  hearing  all  objections  offered, 
he  was  required  to  confirm  or  change  the  allotments 
as  justice  might  require,  and  to  enter  an  order  accord- 
ingly, such  order  to  be  final  and  conclusive  upon  all 
parties  interested,  unless  appealed  from  in  ten  days 
thereafter.  In  Beatty  v.  Pruderiy  13  Ind.  App.  507, 
this  court  had  occasion  to  discuss  the  faulty  punctua- 
tion of  said  third  section  and  to  indicate  the  correct 
punctuation  thereof;  and  it  was  held  that  it  was  the 
intention  of  the  legislature  to  provide  in  said  section 
for  service  of  personal  notice  by  copy  on  the  resident 
landowners  and  others  designated;  and  that  where 
the  only  notice  given  of  the  allotment  was  by  the 
posting  up  of  written  notices  in  the  form  prescribed 
by  the  statute,  and  by  serving  a  copy  thereof  on  the 
township  trustee,  a  resident  landowner  to  whose  land 
a  portion  of  the  ditch  was  apportioned  was  not  bound 
Jby  the  proceedings  of  the  surveyor,  which  were  void 
because  of  want  of  jurisdiction.  Afterward,  by  statute 
of  March  4th,  1897,  Acts  1897,  p.  137  (section  5634a 
€t  seq.y  Supplement  to  Burns'  R.  S.  1894;  43l7ee  ct  seq., 
Horner's  R.  S.  1897),  it  was  provided  that  in  all 
counties  where  county  surveyors  failed  to  give  per- 
sonal notice  to  the  respective  landowners  of  the  allot- 
ting of  any  ditch  over  which  such  surveyors  had  super- 
vision under  said  statute  of  1889,  and  ditch  allotments, 
for  cleaning  and  repairing  were  by  them  made,  they 
should  give  personal  notice  to  the  landowners  of  the 
land  affected  by  the  allotments,  the  form  of  notice 
to  be  the  same  as  that  prescribed  in  said  third  section 
of  the  act  of  1889;  and  that  if  the  landowner  should 
fail  to  appear  before  the  surveyor  at  the  time  and 
place  prescribed  in  the  notice,  and  present  his  objec- 
tions to  his  allotment,  or  if,  upon  presenting  his  ob- 
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jections,  the  surveyor  should  hold  against  him  and' 
adjudge  his  allotment  to  be  right  and  equitable,  then 
the  allotment  should  be  finally  established  as  previ- 
ously determined,  and  he  should  be  required  to  per-, 
form  the  work  allotted  to  him,  "the  same  as  though 
personal  notice  had  been  given  him  in  the  first  event, 
and  as  though  there  were  no  irregularity  therein,"  sub- 
ject, however,  to  his  right  of  appeal.  It  was  provided 
in  section  2,  that  the  act  should  not -be  construed 
to  give  the  surveyor  "power  and  authority  to  reallot 
the  repairing  and  cleaning  of  ditches  and  making  of 
records  as  is  prescribed  in  said  act  referred  to  in  the 
preceding  section,  but  that  he  is  only  to  perform  such 
duties  as  are  required  of  him  after  the  giving  of  notice 
as  is  prescribed  in  the  aforesaid  act."  The  fifth  sec- 
tion of  said  act  of  1889  provided:  "The  surveyor  shall 
receive  three  dollars  per  day  for  actual  services,  and 
the  same  rate  for  parts  of  days,  to  be  paid  out  of  any 
money  in  the  county  treasury  not  otherwise  appropri- 
ated, upon  a  report  on  oath  filed  with  the  county 
auditor." 

The  complaint  in  the  cause  before  us  was  in  the 
form  of  such  a  report  to  the  county  auditor,  for  item- 
ized services  rendered  by  the  appellee  in  writing  no- 
tices and  hearing  objections  and  making  records  for 
confirming  ditch  allotments,  it  being  therein  stated 
that  such  services  were  rendered  under  and  pursuant 
to  said  act  of  1897.  The  report  was  subscribed  and 
sworn  to  by  the  appellee  as  surveyor  of  said  county, 
and  was  disallowed  by  the  appellant. 

The  appellant,  In  its  second  paragraph  of  answer, 
alleged,  in  substance,  that  the  appellee's  claim  with 
each  item  thereof,  was  for  services  claimed  to  have 
been  rendered  the  county  in  writing  notices  and  hear- 
ing objections  and  making  records  for  confirm- 
ing ditch  allotments  for  divers  ditches  mentioned  and 
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set  out  in  said  claim  by  the  appellee,  acting  as  sur- 
veyor of  said  county ;  that  all  the  drains  mentioned  in 
the  complaint,  long  prior  to  the  time  of  rendering 
these  services,  had  been  alloted  by  the  county  sur- 
veyor of  said  county  under  an  act  approved  February 
28th,  1889,  providing  for  the  allotment  of  ditches  and 
drains  in  the  several  counties  of  the  State;  that  said 
surveyor  had  been  fully  paid  for  making  said  allot- 
ments; that  in  making  them  the  county  surveyor  of 
said  county  gave  notice  to  the  resident  landowners 
to  whom  allotments  had  been  made  of  the  time  and 
plac^  at  which  he  would  be  at  his  office  at  the  town  of 
Danville,  to  hear  any  and  all  objections  that  might 
be  made  by  the  real  estate  owners  to  w^hom  allotments 
had  been  made  by  him  on  said  several  drains,  by  post- 
ing up  notices  in  five  public  places  along  the  line  of 
said  drain  in  each  of  the  townships  through  which  said 
several  drains  extended;  that  said  surveyor  was  at 
his  office  at  the  time  designated  in  said  notices,  to 
hear  said  objections  to  said  allotments  so  made  by 
him;  that  on  each  and  all  of  said  drains  he  made  a 
finding  that  said  resident  real  estate  owners  to  whom 
allotments  had  been  made  had  been  duly  notified  by 
said  surveyor  of  the  time  and  place  in  which  he  would 
hear  objections  to  said  allotments;  that  after  hearing 
the  objections  to  said  allotments  and  making  such 
modifications  as  in  his  judgment  were  just  and  equit- 
able, he  duly  confirmed  the  same  and  assigned  to  each 
real  estate  owner  the  portion  of  the  drain  that  he 
would  be  required  to  clean  out  and  keep  in  repair,  and 
entered  the  same  upon  the  drainage  record  of  said 
county;  that  he  furnished  to  each  of  said  real  estate 
owners  to  whom  allotments  had  been  made  a  copy  of 
the  profile  of  that  part  of  said  drain  which  he  would 
be  required  to  clean  out  and  keep  in  repair,  and 
furnished  the  trustee  of  the  township  in  which  the 
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ditch  was  situated  a  like  copy;  that  all  of  said  parties 
to  whom  allotments  were  made  along  said  several 
drains  acted  upon  said  allotments,  and  have  cleaned 
out  the  portions  of  the  drain  allotted  to  them,  and  have 
kept  the  same  in  repair  from  that  time  to  the  present; 
that  none  of  them  were  claiming  or  pretending  to  claim 
that  the  allotments  were  invalid,  nor  were  they  refus- 
ing to  keep  the  drains  in  repair,  or  to  comply  with 
the  conditions  required  of  them  under  the  statute 
under  which  the  allotment  was  made,  but  they  have 
always  treated  the  allotments  as  valid  and  binding 
upon  them;  that  the  services  for  which  the  appellee^ 
was  claiming  pay  were  performed  without  any  request 
on  their  part  or  on  the  part  of  either  of  them  or  of 
any  one  acting  in  their  behalf;  "that,  by  reason  of  the 
foregoing  premises,  the  allotments,  as  made  by  the 
county  surveyor,  as  above  set  out,  became  and  were  as 
valid  and  binding  on  said  landowners  as  if  notice 
had  been  served  upon  them  personally  by  said  county 
surveyor;  and  that  said  plaintiff  was  fully  aware  of 
all  said  facts  before  he  rendered  the  service  for  which 
said  claim  is  now  pending;  and  that  said  services 
were  and  are  of  no  value  to  said  county,  and  add  noth- 
ing whatever  to  the  validity  of  said  allotments." 

We  cannot  regard  this  paragraph  of  answer  as  suffi- 
cient. It  shows  that  the  notice  of  the  time  and  place 
for  hearing  objections  to  the  allotments  was  served 
only  by  posting  up,  and  admits  the  failure  to  make 
personal  service  thereof,  which  the  act  of  1889,  as 
held  in  Beatty  v.  Pruden^  supra,  required.  The  an- 
swer, relying  upon  the  proceedings  of  the  county  sur- 
veyor, fails  to  show  by  the  averment  of  facts  that  they 
were  valid  and  binding.  It  fails  to  show  that  the 
county  surveyor  who  made  the  allotments  pursued 
the  mode  prescribed  by  law  for  acquiring  jurisdiction. 
Therefore,  the  answer  does  not  show  that  the  condi- 
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tions  contemplated  by  the  statute  requiring  services 
such  as  those  ket  forth  in  appellee's  claim  did  not 
exist,  but  on  the  contrary,  admits  that  they  did  exist. 
The  voluntary  acquiescence  for  the  time  being  of  land- 
owners in  invalid  requirements  could  not  bind  them 
for  the  future  as  to  void  allotments. 

We  are  of  the  opinion  that  the  county  surveyors 
were  not  required  or  authorized  by  the  act  of  1897  to 
perform  the  services  therein  mentioned  in  any  in- 
stances where  such  services  were  not  needed  to  vali- 
date allotments  and  thereby  to  effect  the  cleaning  out 
and  repairing  of  drains  in  the  manner  provided  for  by 
statute.  If  a  county  surveyor,  acting  under  said  stat- 
ute of  1889,  besides  giving  notice  by  posting,  caused 
copies  of  the  notice  to  be  served  personally  upon  some 
of  the  parties  to  be  affected  by  the  allotments,  but  not 
upon  all  of  them,  and  if  he  in  other  respects  complied 
with  the  statutory  requirements,  those  who  were  so 
personally  served  would  not  be  released  from  the  obli- 
gation to  clean  out  and  repair  their  allotted  portions 
becauseof  the  failuresoto  serve  other  parties.  So,also, 
if  a  person  not  personally  served,  in  such  supposed 
case,  made  full  appearance  by  presenting  himself  at 
the  time  and  place  fixed  for  hearing  objections  and 
presenting  his  objections,  and  all  proceedings  con- 
templated by  the  statute,  by  and  toward  him,  were 
had,  the  object  of  the  personal  notice  would,  as  to 
him,  have  been  accomplished,  and  as  to  him  the  sur- 
veyor would  have  acquired  jurisdiction,  and  the  sur- 
veyor's proceedings  as  to  such  appearing  party,  there- 
fore, would  not  be  void. 

In  such  cases,  where  the  personal  service  or  the  full 
appearance  could  be  properly  shown  in  the  manner 
required  for  the  showing  of  the  jurisdiction  of  such 
an  inferior  tribunal  of  limited  specified  authority,  the 
act  of  1897  did  not,  we  think,  contemplate  rendering  the 
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services  therein  prescribed  for  county  surveyors,  as  to 
particular  allotments  already  thus  rendered  valid  and 
binding.  The  entire  act  of  1897,  including  its  preamble, 
indicates  the  intention  of  the  legislature  merely  to 
provide  for  the  validating  of  such  allotments  as  were 
invalid  for  want  of  jurisdiction  of  the  county  sur- 
veyor over  the  person,  without  any  expense  to  the 
county  other  than  that  required  to  accomplish  such 
end.  For  services  of  a  county  surveyor  rendered  un- 
der color  of  the  authority  conferred  by  the  act  of  1897, 
in  connection  with  allotments  already  in  all  respects 
valid  by  reason  of  having  been  made  in  conformity 
with  the  provisions  of  the  act  of  1889  as  construed  by 
this  court  in  Beatty  v.  Phiden,  siipra,  there  could  prop- 
erly be  no  recovery  against  the  county. 

The  appellee's  claim  was  in  the  form  prescribed  by 
the  statute,  and  the  second  paragraph  of  answer  did 
not  show  a  defense  to  the  claim.  The  judgment  is 
afSrmed. 


Hasten  v.  Ikdiasa  Car  and  Foundry  Company. 

[No.  2,803.     Filed  March  80,  1898.] 

ApPEAii. — Final  Judgment. — Appeal  WiU  Not  Lie  from  Order  of  Court 
Vacating  a  Judgment. — An  order  of  court  vacating  a  judgment  ren- 
dered at  the  last  preceding  term  of  court  is  not  a  final  judgment 
within  the  meaning  of  section  644,  Bums'  R.  S.  1894  (682,  Homer's 
R.  S.  1897),  from  which  an  appeal  will  lie. 

From  the  Marion  Superior  Court.     Appeal  dismissed. 
John  B.  Sherwood^  for  appellant 

William  A.  Ketcham  and  Fred  E.  Matson,  for 
appellee. 

■ 

CoMSTOCK,  J. — A  judgment  by  default  for  $2,000.00 
was  rendered  May,  29,  1896,  in  favor  of  appellant,  in 
the  court  below,  against  appellee.  This  occurred  at 
the  May  term  of  the  court.     At  the  next  term,  on  June 
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8,  1896,  appellee  filed  its  written  petition  to  vacate 
said  jndment,  and  with  and  as  a  part  of  the  petition, 
filed  the  affidavit  of  Wm.  A.  Ketcham,  attorney  of 
appellee,  as  to  appellee's  excusable  neglect,  mistake, 
and  inadvertence,  and  the  affidavit  of  Henry  F. 
Frazer,  the  cashier  and  acting  general  manager  of  the 
appellee,  as  to  appellee's  having  a  meritorious  defense 
lO  the  original  cause  of  action,  upon  which  said  judg- 
ment was  rendered.  On  June  15,  1896,  appellant 
appeared  to  the  petition  and  filed  the  counter-affidavit 
of  John  B.Sherwood,  the  attorney  for  appellant  in  said 
action,  stating  facts  in  denial  of  appellee's  right  to 
have  the  default  set  aside.  On  said  last  named  date 
the  court  heard  counsel  upon  said  affidavits,  and  on 
June  18,  having  taken  the  matter  under  advisement, 
sustained  appellee's  petition  to  vacate  the  judgment, 
and  allowed  appellee  to  file  its  answer.  From  this 
action  appellant  appeals,  and  assigns  as  error:  (1)  The 
motion  of  the  appellee  with  the  affidavits  filed  in  sup- 
port thereof,  to  vacate  the  judgment  rendered  on  May 
29,  1896,  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  (2)  The  court  below  erred  in  sus- 
taining the  motion  of  appellee  to  vacate  the  judgment 
rendered  May  29,  1896.  (3)  The  court  below  erred 
in  allowing  appellee  to  file  its  answer  to  the  original 
complaint  in  said  cause. 

The  questions  presented  by  these  assignments  are 
ably  discussed  and  the  respective  views  of  opposing 
counsel  supported  by  numerous  authorities.  We  are 
not,  however,  permitted  to  consider  them  for  the  rea- 
son, as  urged  by  counsel  for  appellee,  that  the  order 
of  the  trial  court  vacating  the  judgment  and  per- 
mitting appellee  to  answer  the  complaint,  is  not  a 
final  judgment,  from  which  an  appeal  will  lie.  Ap- 
peals are  only  authorized  by  statute  from  final  judg- 
ment    Section  644,  Burns'  R.  S.  1894  (632,  Horner's 
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R.  S.  1897).  To  this  general  rule  there  are  exceptions 
authorizing  appeals  from  an  interlocutory  order  in 
the  following  cases:  (1)  For  the  payment  of  money 
to  compel  the  execution  of  any  instrument  in  writing, 
or  the  delivery  or  assignment  of  any  securities,  evi- 
dences of  debt,  documents,  or  other  things  in  action; 
(2)  For  the  delivery  of  the  possession  of  real  property 
or  the  sale  thereof;  {3)  granting  or  dissolving  or  over- 
ruling motions  to  dissolve  an  injunction  in  term,  and 
granting  an  injunction  in  vacation;  (4)  Orders  and 
judgments  on  writs  of  habeas  corpus  made  in  term  or 
vacation.  Section  658,  Burns'  R.  S.  1894  (646,  Hor- 
ner's R.  S.  1897).  The  case  before  us  does  not  come 
within  the  exceptions.  The  judgment  from  which 
an  appeal  may  be  taken  must  make  a  final  disposition 
of  the  cause.  The  ruling  here  complained  of  does  not 
do  this.  Branham  v.  Ft.  Wnyne,  efc,  R.  R.  Co.,  7  Ind. 
524;  BeescY.  Beck^  9  Ind.  238;  SpauldingY.  Thompson^ 
12  Ind.  477,  74  Am.  Dec.  221;  Melcherv.  Fredenhurg, 
18  Ind.  180;  Wood  v.  Wood,  51  Ind.  141;  Champ  v. 
Kendrick,  130  Ind.  545;  Thomas,  Admr.,  v.  Chicago, 
etc.,  R.  W.  Co.,  139  Ipd.  462;  City  of  Jeffersonville  v. 
Tomlin,  7  Ind.  App.  681. 

Counsel  for  appellant  relies  upon  Hines  v.  Driver, 
89  Ind.  339,'in  support  of  the  proposition  that  the  judg- 
ment below  is  one  from  which  an  appeal  will  lie.  The 
facts  in  that  case  were  as  follows:  At  the  November 
term,  1881,  of  the  court  below,  in  an  action  upon  a 
promissory  note,  there  was  a  judgment  against  the 
plaintiff  in  favor  of  defendant  upon  a  counterclaim 

filed  by  him  for  $ .     In  April,  1882,  the  appellee 

filed  in  said  court  a  complaint  setting  out  the  proceed- 
ings which  resulted  in  the  verdict  and  judgment 
against  him  as  above,  and  demanding  a  new  trial  of 
the  cause  upon  the  ground  that  he  had  discovered 
new  and  material  evidence  since  the  close  of  the  term 
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at  which  the  judgment  was  rendered.  The  cause  was 
put  at  i»9ue  by  general  denial,  and  trial  had  at  the 
November  term  1882.  After  hearing  the  evidence, 
the  court  made  a  finding  for  the  plaintiff,  and  caused 
a  judgment  to  be  entered  setting  aside  the  judgment 
in  the  original  action,  and  granting  a  new  trial  in  the 
cause,  also  ordering  the  clerk  to  reinstate  the  original 
action  upon  its  docket,  so  as  to  make  it  stand  for 
another  trial  at  its  ensuing  term. 

The  appellants  moved  to  dismiss  the  appeal  for  the 
alleged  reason  that  the  judgment  was  only  an  inter- 
locutory order  and  not  of  the  class  of  interlocutory 
orders  from  which  an  appeal  may  be  taken  to  this 
court  under  section  646,  R.  S.  1881.  The  court  held 
that  the  judgment  ought  to  be  reversed,  that  it  was 
a  final  judgment  within  thQ  meaning  of  section  632, 
R.  S.  1881. 

The  proceedings  were  instituted  under  section  563, 
of  R.  S.  1881,  and  were.for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  In  the  opinion  the 
court  cites  eight  Indiana  cases;  all  of  them  were  for 
a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence except  one,  which  was  to  review  a  judgment 
because  of  new  matter  discovered  since  it  was  ren- 
dered. In  none  of  them  had  judgment  been  rendered 
upon  default,  nor  under  the  statute  applicable  to  the 
case  before  us.  In  the  cases  of  House  v.  Wright,  22 
Ind.  383,  and  White  v.  Harvey^  23  Ind.  55,  overruled 
by  the  court  in  Hines  v.  Driver^  supra,  the  proceeding's 
were  based  upon  newly  discovered  evidence.  In 
Spaulding  v.  Thompson ^  supra,  the  appellants  recovered 
judgment  in  the  court  below  by  default  at  the  October 
term  1854.  At  the  April  term  1855,  Thompson  prayed 
to  be  relieved  from  the  judgment  taken  against  him 
on  the  ground  that  it  had  been  rendered  against  him 
through  surprise,  inadvertence  and  fhe  neglect  of  his 
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attorney.  The  court  set  aside  the  default  and  judg- 
ment, and  from  that  ruling  the  plaintiflE  appealed. 
Worden,  J.,  speaking  for  the  court,  said:  "These  pro- 
ceedings in  setting  aside  the  judgment,  we  suppose, 
were  had  under  section  90  of  the  code,  which  author- 
izes the  court,  in  its  discretion,  at  any  time  within 
one  year,  to  ^relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.^  •  ♦  ♦  g^^  ^he  ap- 
peal to  this  court  is  premature.  The  order  of  the 
court,  setting  aside  the  default  and  judgment,  is  not 
*a  final  judgment'  from  which  an  appeal  lies  to  this 
court.  Code,  section  550.  Branham  v.  Ft  Wayne, 
etc.,  R.  R.  Co.,  7  Ind.  524.  The  questions  involved 
being  saved  by  a  proper  exception,  when  the  cause 
shall  be  finally  disposed  of,  all  the  points  thus  saved 
come  up  together.     WooUey  v.  State,  8  Ind.  377." 

This  case  is  identical  with  the  one  before  us.  It  is 
cited  in  Melcher  v.  Fredenburgy  18  Ind.  180;  Pleasants 
V.  Vevay,  etc..  Turnpike  Co.,  42  Ind.  391;  Wood  v. 
Wood,  supra;  Slagle  v.  Bodmer,  58  Ind.  466;  Frazier 
V.  Williams,  18  Ind.  419;  Phelps  ,v.  Osgood,  34  Ind. 
150;  Brumbaugh  v.  Stockman,  83  Ind.  583,  5»8; 
Xreite  v.  Kreite,  93  Ind.  583,  586;  Sharp  v.  Moffit, 
Admr.,  94  Ind.  240,  and  Baltimore,  etc.,  B.  R.  Co.  v. 
FUnn,  2  Ind.  App.  63;  Moore  v.  Horner,  146  Ind.  290, 
not  in  all  of  them  upon  the  question  before  us,  but  still 
as  a  recognized  authority. 

In  Melcher  v..  Fredenburg,  supra,  the  following  lan- 
guage is  used:  "This  was  an  action  by  Fredenburg 
against  Melcher  and  another,  to  be  relieved  from  a 
judgment  by  default  taken  against  him  by  Melcher. 
The  judgment  was  set  aside,  and  from  that  order  the 
defendant  appeals  to  this  court.  The  appeal  is  pre- 
mature, as  is  settled  in  the  case  of  Spaulding  v.  Thomp- 
son, 12  Ind.  477,  which  case  was  in  all  respects  like  the 
present.     The  appeal  is  dissmissed." 
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In  Hines  v.  Driver,  suprUy  no  reference  is  made  to 
Spaulding  v.  Thompson^  supra ^  nor  Melcher  v.  Freden- 
hurgy  supra.  The  Supreme  CJourt  must  be  presumed 
to  have  been  familiar  with  them.  They  are  upon  a 
different  statute,  and  are  not  necessarily  in  conflict. 
We  are  not  warranted  in  holding  that  it  was  the  pur- 
pose of  the  Supreme  Court  to  overrule  them.  They 
are  decisive  of  the  question.     Appeal  dismissed. 


BRrrroN  v.  Britton  et  al. 

[No.  2,416.    Filed  March  81,  1898.] 

Evidence.  —  Partnership,  —  Declaration  of  Partner, —  Statements 
made  by  one  partner  in  the  absence  of  the  other  in  the  negotiation 
of  a  loan  for  the  partnership  business  are  admissible  in  evidence  in 
an  action  for  the  collection  of  the  money  so  loaned. 

From  the  Montgomery  Circuit  Court.     Affirmed. 

* 

O.  W.  Paul  and  H.  D.  Van  Cleave^  for  appellant. 
Crane  &  Anderson  and  White  &  Beeves^  for  ap- 
pellees. 

Henley,  J. — This  was  an  action  for  money  loaned, 
begun  by  appellee*  Ida  F.  Britton,  against  appellant 
John  Britton,  and  appellee  Joseph  Britton,  who  were 
partners,  doing  business  under  the  firm  name  and 
style  of  Britton  &  Bro.  The  complaint  is  in  one  para- 
graph. Joseph  Britton  was  defaulted.  Appellant 
answered  the  complaint  in  two  paragraphs  consisting 
of  a  general  denial  and  plea  of  payment.  A  reply  in 
denial  was  filed,  and  upon  the  issues  thus  formed 
there  was  a  trial  by  the  court.  At  the  request  of  the 
appellant  the  court  made  a  special  finding  of  facts 
and  stated  his  conclusions  of  law  thereon.  Upon 
motion  the  court  rendered  judgment  in  favor  of  ap- 
pellee Ida  F.  Britton  for  ?845.42.  Appellant  excepted 
to  the  conclusions  of  law  and  moved  for  a  new  trial. 
His  motion  for  a  new  trial  was  overruled.     The  as- 


NOVEMBER  TEEM,  1897— Vol.  19.         639 

Britton  v,  Britton  et  al, 

signment  of  errors  presents  two  questions:  (1)  that 
the  lower  court  erred  in  its  conclusions  of  law  on  the 
special  finding  of  facts,  and  (2)  that  the  lower  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
The  facts  found  by  the  court  show  that  appellees 
Ida  F.  Britton  and  Joseph  Britton  are  husband  and 
wife,  and  have  been  husband  and  wife  since  the  year 
1876;  that  long  prior  to  the  loaning  of  the  money  as 
alleged  in  the  complaint,  the  said  Ida  owned  a  certain 
tract  of  land  in  the  city  of  Crawfordsville,  the  title  to 
which  was  in  her  own  name;  that  she  sold  said  prop- 
erty, and  the  proceeds  therefrom  were  invested  in 
other  property,  the  title  to  which  was  taken  in  the 
names  of  her  husband  and  herself;  that  said  last  piece 
of  property  was  also  sold  and  the  proceeds  of  such 
sale  used  in  purchasing  another  piece  of  property  in 
said  city  of  Crawfordsville,  the  legal  title  to  which 
was  taken  in  the  name  of  said  Ida  and  her  said  hus- 
band; that  on  the  first  day  of  December,  1893,  which 
was  after  the  happening  of  all  of  the  facts  as  above 
detailed,  John  Britton  and  Joseph  Britton,  who  are 
brothers,  formed  a  partnership  for  the  purpose  of 
manufacturing  and  selling  brick  in  said  city;  that 
they  negotiated  for  the  purchase  of  certain  real  estate 
in  said  city  upon  which  to  locate  their  brick  yard; 
that  neither  of  said  partners  had  any  money  with 
which  to  purchase  real  estate,  or  with  which  to  carry 
on  the  said  business  of  manufacturing  brick,  but  was 
dependent  wholly  upon  credit.  Thereupon  it  was 
agreed  between  said  partners  that  the  real  estate 
necessary  for  the  carrying  on  of  said  business  should 
be  purchased  in  the  name  of  Joseph  Britton  and  his 
wife,  Ida,  and  if  afterwards  the  appellant  desired,  he 
was  to  have  a  half  interest  in  the  real  estate  so  pur- 
chased at  the  original  price  paid.  That  by  certain 
conveyances  described  in  said  special  finding,  the  title 
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to  the  real  estate  which  was  held  in  the  name  of  ap- 
pellee Ida  F.  Britton  and  her  husband  Joseph,  prior  to 
the  formation  of  the  partnership  of  Britton  &  Bro., 
was  changed  so  that  the  same  was  held  in  the  name 
of  appellee  Ida  alone,  and  she  applied  to  one  Stephen 
C.  Campbell  for  a  loan  of  $400.00,  stating  in  her  said 
application  that  she  desired  the  money  for  her  own 
separate  use  and  benefit,  and  not  for  the  use  of  her 
husband,  Joseph  Britton;  that  said  Campbell  loaned 
said  Ida  the  $400.00,  and  together  with  her  said  hus- 
band she  executed  and  delivered  to  said  Campbell  a 
promissory  note,  and  to  secure  the  same,  executed  and 
delivered  to  said  Campbell  at  the  same  time  a  mort- 
gage upon  the  real  estate  so  owned  by  said  Ida  in  her 
own  name,  and  that  the  said  Ida  was  the  principal 
in  said  note,  and  her  husband,  said  Joseph,  was  surety 
thereon ;  that  said  Ida  received  said  money  from  said 
Campbell,  and  delivered  and  paid  over  to  said  Joseph 
Britton  the  sum  of  f  300.00  for  the  use  and  benefit  of 
said  Britton  &  Bro.,  and  that  the  said  Joseph  Britton 
used  $250.00  of  said  money  in  payment  on  real  estate 
purchased  for  said  brick  business,  and  the  remaining 
fifty  dollars  was  also  used  and  applied  in  said  brick 
business;  that  shortly  thereafter  the  appellant  desired 
to  become  a  joint  owner  in  the  real  estate  purchased 
for  said  brick  business,  and  which  had  been  taken  in 
the  name  of  Ida  F.  Britton  and  Joseph  Britton,  and, 
pursuant  to  the  contract  under  which  the  said  prop- 
erty was  purchased,  the  said  Ida  and  Joseph,  her  hus- 
band, conveyed  to  appellant,  by  warranty  deed,  the 
property  so  purchased,  and  immediately  thereafter 
appellant  and  wife  conveyed  by  warranty  deed  to 
Joseph  Britton  the  undivided  half  thereof;  that  said 
property  was  used  by  Britton  &  Bro.  from  the  time 
of  its  purchase,  and  continuously  thereafter,  as  their 
brick  yard,  and  the  said  Ida  received  no  consideration 
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whatever  for  the  execution  of  said  deed  to  the  ap- 
pellant, and  the  appellant  paid  nothing  for  the  inter- 
est conveyed  to  him,  and  said  Joseph  Britton  paid 
nothing  for  the  interest  conveyed  to  him  by  appellant, 
but  said  deeds  were  executed  for  the  sole  purpose  of 
carrying  out  the  original  agreement  between  the  ap- 
pellant and  Joseph  Britton;  that  afterward  on  the 
19th  day  of  March,  1894,  appellee  Ida  F.  Britton, 
borrowed  of  said  Stephen  C.  Campbell  the  additional 
sum  of  $500.00;  that  she  applied  for  said  loan  to  said 
Campbell,  and  stated  in  said  application  that  she  de- 
sired said  money  for  her  own  separate  use  and  benefit, 
and  not  for  her  husband,  the  said  Joseph  Britton; 
that  on  said  date  the  said  Ida  and  Joseph  Brittotf 
executed  and  delivered  to  said  Campbell  their  note  for 
said  amount,  and  at  the  same  time  to  secure  said  note 
they  executed  to  said  Campbell  a  mortgage  on  the 
said  real  estate  owned  by  the  said  Ida  F.  Britton  in' 
her  own  name,  and  which  she  had  on  or  about  the  6th 
of  December,  1893,  mortgaged  to  secure  the  loan  of 
$400.00  heretofore  mentioned;  that  the  said  Ida  was 
principal  on  said  note  and  debt  of  (500.00,  and  the 
said  Joseph  was  surety  thereon.  That  said  $500.00 
was  by  said  Ida  delivered  to  Joseph  Britton  for  the 
use  of  Britton  Bros,  and  was  by  the  said  Joseph  de- 
posited in  the  Citizens'  National  Bank  of  Crawfords- 
ville,  Ind.,  to  the  account  and  credit  of  said  Joseph 
Britton  &  Bro.,  which  was  the  name  under  which  said 
firm  did  business,  and  said  sum  of  $500.00  was  ap- 
plied to  the  use  and  benefit  of  said  firm  in  said  brick 
business;  that  the  interest  on  said  sums  of  money  was 
paid  up  to  December  1,  1895,  but  no  interest  has 
been  paid  since  said  time;  that  prior  to  the  com- 
mencement of  this  action  the  appellee  Ida  F.  Britton 
demanded   of  the   said   appellant   and  of  the   said 
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Joseph  Britton,  the  payment  of  said  sums  of  money, 
which  was  by  them  refused,  and  that  said  sums  of 
money  with  interest  are  now  due  and  wholly  unpaid. 

Upon  the  facts  found  as  above,  the  court  states  its 
conclusions  of  law  to  be  that  the  appellee  Ida  F.  Brit- 
ton should  recover  from  the  appellant  and  her  co-ap- 
pellee, the  sum  of  $800.00  with  interest  thereon  from 
the  first  day  of  December,  1895,  and  judgment  was 
accordingly  rendered.  We  do  not  think  the  court 
erred  in  its  conclusions  of  law  upon  the  facts  found. 
The  facts  as  found  by  the  court,  which  were  within 
the  issues,  conclusively  show  a  liability  upon  the  part 
of  the  partnership  of  Britton  &  Bro.  to  the  appellee 
in  the  amount  as  stated  by  the  lower  court.  There 
was  evidence  also  tending  to  prove  every  material 
fact  found  by  the  court  and  under  the  facts  the 
amount  of  the  recovery  was  not  too  large. 
*  It  is  contended  by  counsel  for  appellant  ihat  the 
lower  court  erred  in  permitting  the  witness  Campbell 
to  detail  a  conversation  had  with  the  appellee  Joseph 
Britton,  in  the  absence  of  appellant,  which  conversa- 
tion was  for  the  purpose  of  negotiating  a  loan  to  said 
Britton  &  Bro.,  to  be  used  by  them  in  their  brick  busi- 
ness. The  loan  was  afterward  consummated  and  is  the 
same  money  which  appellee  Ida  F.  Britton  seeks  to  re- 
cover. We  think  this  was  clearly  a  declaration  of  one 
member  of  a  firm,  and  was  admissible  against  this  firm. 
It  was  made  in  the  course  of  the  partnership  business, 
and  was  made  with  respect  to  a  transaction  pertain- 
ing thereto.  Boor  v.  Lowrej/y  103  Ind.  468,  53  Am. 
Rep.  519;  La  Rose  v.  Logansport  Nafl  Banlc,  102  Ind. 
332;  Abbott  Trial  Ev.  218. 

From  a  careful  examination  of  this  record,  we  con- 
clude that  the  cause  was  fairly  tried,  and  a  proper 
conclusion  reached.  We  find  no  error  which  would 
justify  a  reversal.    The  judgment  is  afilrmed. 
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The  Board  of  Commissioners  of  Fountain  County 

V.  Van  Cleave. 

[No.  2,486.     Filed  March  81,  1808.] 

CoRONBRS. — Inquests, — ^When  a  coroner  has  held  an  inquest  on  yiew 
of  a  body»  and  retiimed  a  verdict,  and  filed  same  with  the  clerk  of 
the  circuit  court  as  provided  by  statute,  he  cannot  afterward  upon 
his  own  motion  or  upon  application  of  friends  of  the  deceased  hold 
a  second  inquest,  and  bind  the  county  for  the  value  of  the  services 
of  a  surgeon  who  made  an  examination  of  the  body  at  such  second 
inquest    pp.  684-650. 

SPEcgiAL  Verdict. —  Motion  for  Judgment. —  Practice. —  Where  a 
special  verdict  has  been  returned  it  becomes  the  duty  of  the  court 
to  render  judgment  in  favor  of  the  party  entitled  thereto  without 
any  formal  motion,    p.  660. 

From  the  Montgomery  Circuit  Court.     Reversed. 

A.  H.  Lindleyy  for  appellant. 

O.  TT,  Paul  and  H.  D.  Van  Cleave^  for  appellee. 

BoBiNSON,  C.  J. — ^This  cause  was  transferred  to  this 
court  by  the  Supreme  Court.  Appellant  appeals  from 
a  judgment  in  appellee's  favor  for  services  rendered 
by  appellee  at  the  request  of  the  county  coroner.  It 
appears  from  the  special  verdict  that  on  the  7th  day  of 
July,  1895,  the  coroner  of  Fountain  county,  Indiana, 
assisted  by  a  practicing  physician,  held  an  inquest 
.  ever  the  dead  body  of  Clara  E.  Shanks,  found  in  that 
county;  that  the  inquest  was  held  in  due  form  of  law 
and  a  verdict  returned  by  said  coroner  as  follows: 
"Now  after  viewing  the  body  of  Clara  Elmira  Shanks, 
and  hearing  and  considering  the  evidence  of  the  wit- 
nesses *  *  *  it  is  my  verdict  that  said  deceased 
came  to  her  death  from  drowning,  an  act  of  her  own 
volition.  B.  F.  Young,  Coroner  of  Fountain  county," 
which  verdict  was  filed  with  the  clerk  of  the  Fountain 
circuit  court  on  the  8th  day  of  July,  1895;  that  the 
appellant  paid  out  of  the  county  treasury  all  the  ex- 
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penses  of  such  inquest;  that  afterwards,  on  the  18th 
day  of  July,  1895,  at  the  request  of  friends  of  the 
dead  woman,  the  former  inquisition  not  having  been 
vacated,  the  coroner  caused  the  body  to  be  exhumed, 
and  an  autopsy  and  examination  made  by  appellee, 
who  knew  of  the  first  inquest,  and  certain  other 
physicians  and  surgeons,  and  thereupon  filed  in  the 
clerk's  office  what  he  termed  a  supplemental  verdict, 
which,  after  reciting  certain  facts,  concludes  as  fol- 
lows: "I  therefore  find  that  Clara  E.  Shanks  came  to 
her  death  by  a  person  or  persons  to  me  unknown.  B. 
F.  Young,  Coroner  of  Fountain  county,  Indiana/* 
This  suit  was  brought  by  appellee  to  recover  the  value 
of  his  services  in  making  such  autopsy  and  examina- 
tion on  the  18th  day  of  July,  the  claim  having  been 
disallowed  by  the  board. 

The  different  questions  discussed  by  counsel  may 
each  be  determined  by  a  solution  of  the  following 
question:  When  a  coroner  has  held  an  inquest  upon 
view  of  the  body,  and  has  returned  a  verdict,  and  filed 
the  same  with  the  clerk  of  the  circuit  court  as  pro- 
vided by  statute,  can  he  upon  his  own  motion,  hold  a 
second  inquest,  and  bind  the  county  for  the  value  of 
the  services  of  a  surgeon  who  makes  an  examination 
of  the  body  at  the  coroner^s  request?  So  far  as  we 
can  learn  this  question  has  never  been  determined  in 
this  State.  It  is  not  an  open  question  in  this  State 
that  a  coroner,  when  holding  an  inquest,  may  employ 
a  physician  or  surgeon  to  make  a  post  mortem  ex- 
amination of  the  body  and  that  the  county  is  bound  to 
pay  the  value  of  such  services.  The  statute  makes  it 
the  duty  of  the  coroner  to  certify  such  services  to  the 
board,  who  shall  order  the  same  paid  out  of  the  county 
treasury.  The  value  of  the  services  agreed  upon  by 
the  coroner  and  surgeon  is  not  conclusive  upon  the 
board,  but  the  amount  of  the  compensation  is  to  be 
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determined  like  any  other  claim  against  the  county. 
Jameson  v.  Board j  etc.,  64  Ind.  624;  Boards  etc.,  v. 
Jameson,  86  Ind.  154;  Board,  etc.,  v.  Bond,  88  Ind. 
102;  Stevens  v.  Board,  etc.,  46  Ind.  541;  Board,  etc., 
V.  Oillum,  92  Ind.  511;  Lang  v.  Board,  etc.,  121  Ind. 
133. 

The  coroner  is  an  ancient  officer  by  the  common 
law,  and  is  of  equal  antiquity  with  the  sheriflf,  and 
was  ordained  with  the  sherifif  to  keep  the  peace.  The 
name  arose  from  the  fact  that  the  coroner  dealt  prin- 
cipally with  the  pleas  of  the  crown.  The  duties  of 
the  office  of  coroner  were  largely  defined  in  Stat.  4 
Edw.  1,  (1276),  and  consisted,  among  other  things,  in 
inquiring  concerning  sudden  deaths,  which  must  be 
made  upon  yiew  of  the  body  at  the  place  where  the 
death  happened,  by  a  jury  of  four  to  six  persons.  If 
a  person  was  found  guilty  the  coroner  could  commit 
him  to  prison,  and  could  inquire  as  to  his  property 
which  was  forfeited,  and  he  was  required  to  certify 
the  whole  of  the  inquisition,  with  the  evidence,  to  the 
court  of  king's  bench  or  to  the  next  assizes.  1  Bl. 
Comm.  346,  4  Bl.  Comm.  274.  It  was  well  settled  at 
common  law  that  when  the  coroner  had  returned  his 
Terdict  he  had  no  power  to  act  further  upon  his  own 
motion.  Thus  if  a  coroner  wished  to  take  a  new  in- 
quisition he  could  UQt  do  it  without  leave  of  court. 
1  Strange  167.  And  in  1  Styles's  Reports,  p.  461 
(decided  in  1655)  it  is  said:  "The  court  was  moved 
for  a  melius  inquirendum  to 'be  directed  to  the  coroner 
of  Middlesex  to  enquire  of  what  goods  one  Tooms  that 
hanged  himself  did  die  possessed  of,  because  the  in- 
quisition returned  did  only  find  the  goods  he  was 
possessed  of  in  London.  Glyn,  Chief  Justice.  You 
may  have  a  melius  inquirendum,  it  being  for  the  Pro- 
tector, if  the  practice  of  the  court  will  allow  it,  but 
it  must  be  directed  to  the  sheriff,  because  the  coroner 
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hath  done  his  office  already  and  hath  nothing  now 
to  do  with  it." 

At  common  law,  one  of  the  incidents  of  the  office 
of  coroner  was  to  take  inquisitions  super  visum  cor- 
poris.  If  an  inquisition  was  taken  without  view  of 
the  body  he  might  take  a  second  inquisition  super 
visum  corporis  which  was  held  to  be  good  because  the 
first  was  absolutely  void,  and  if  an  inquisition  wab 
taken  super  visum  corporis  and  another  inquisition  was 
taken  upon  the  same  subject,  the  second  was  void  be- 
cause the  first  was  well  taken.  Hawkins'  Pleas  of 
the  Crowi^  (8th  ed.),  section  23,  p.  80;  Hale's  Pleas  of 
the  Crown  (1st  Am.  ed.),  p.  58  et  seq. 

In  Regina  v.  Wliite,  3  Ellis  &  Ellis,  Q.  B.,  137,  a  rule 
was  asked  calling  on  the  coroner  to  show  cause  why 
a  w^rit  of  certiorari  should  not  issue  to  remove  into  the 
court  of  queen's  bench  all  inquisitions  taken  before 
him  on  the  body  of  Emma  Stafford.  It  appeared  that 
under  the  first  inquisition  taken  on  the  17th  of  May, 
the  jury  found  that  the  deceased  had  "died  by  the 
visitation  of  God,"  and  under  the  second  inquisition, 
taken  on  the  21st  of  Mav,  a  verdict  of  willful  murder 
was  returned  against  White  and  Fisher  who  were 
committed  to  prison  on  the  coroner's  warrant.  The 
last  inquisition  was  quashed,  the  court  holding:  "We 
have  the  authority  of  Lord  Hale  and  the  uniform 
course  of  practice  in  support  of  the  proposition,  that 
a  coroner  cannot  hold  a  second  inquest  while  the  first 
is  existing.  If  the  coroner  were  allowed,  mero  motu, 
to  hold  two  inquests,  the  greatest  inconvenience 
might  arise  from  the  inconsistent  findings  of  the  re- 
spective juries.  In  holding  an  inquest,  the  coroner 
performs  a  judicial  duty,  and  he  is  functus  officio  as 
soon  as  the  verdict  has  been  returned.  He  can  hold 
no  second  inquest  in  the  same  case,  unless  the  first 
has  boon  quashed  by  this  court;  nor  can  he  inquire 
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any  further  unless  a  melius  inquirendum  has  been 
awarded."  See  Styles's  Reports  461;  1  Strange  533; 
1  Salkeld  190. 

It  is  provided  by  the  statutes  of  this  State,  that 
every  coroner,  as  soon  as  he  shall  be  notified  that  the 
dead  body  of  any  person  supposed  to  have  come  to  his 
death  by  violence  or  casualty  is  within  his  county, 
shall  immediately  proceed  to  inquire  how  and  in 
what  manner  he  came  to  his  death,  and  all  persons 
desirous  of  being  heard  shall  be  examined  as  wit- 
nesses; and  when  a  physician  or  surgeon  is  required 
to  attend  such  inquest,  and  make  a  post  mortem  ex- 
amination, the  coroner  shall  certify  such  service  to 
the  board  of  county  commissioners,  who  shall  order 
the  same  to  be  paid;  that  the  testimony  shall  be  in 
writing,  and  subscribed  by  the  witnesses,  and  re- 
turned by  him  to  the  circuit  court;  that,  having 
viewed  the  body,  heard  the  evidence,  and  made  all 
necessary  inquiry,  he  shall  draw  up  his  verdict  on  the 
death  under  consideration  in  writing,  and  sign  his 
name  to  the  same,  which  verdict  so  found  shall  be  by 
him  filed  in  the  oflBce  of  the  clerk  of  said  county  in 
which  said  body  was  found,  immediately  after  his 
inquest  is  completed.  See  sections  7954-7958,  Burns' 
R.  S.  1894  (5878-5882,  Horner^s  R.  S.  1897). 

The  above  sections  of  the  statute  are  in  affirmance 
of  the  common  law,  and  are  to  be  construed  as  was 
the  common  law.  See  Baker  v.  Baker,  13  Cal.  87; 
Douglass  v.  Howland,  24  Wend.  45. 

Our  statute  gives  the  coroner  no  power  to  hold  more 
than  one  inquest.  When  he  is  informed  that  the  dead 
body  of  any  person  supposed  to  have  come  to  his  death 
by  violence  or  casualty  is  within  his  county,  it  is  his 
duty  to  immediately  proceed  to  inquire,  upon  view  of 
the  body,  the  manner  of  such  death;  and  when  he  has 
made  such  inquiry  and  has  made  and  signed  his  ver- 
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diet,  it  is  his  further  duty  to  file  such  verdict  in  the 
oflSice  of  the  cleric  of  the  county,  and  when  that  is  done 
the  whole  proceeding  is  at  an  end. 

The  fact  that  the  second  inquest  was  held  at  the 
request  of  the  friends  of  the  deceased  person  is  not 
material  for  any  purpose,  except  perhaps  to  show  the 
good  faith  of  the  officer  in  holding  the  second  inquest, 
and  that  is  not  questioned.  If  he  can  hold  a  second 
inquest  because  the  friends  of  the  deceased  were  not 
satisfied  with  the  first,  he  could  hold  a  third  at  the 
request  of  the  friends  of  a  person  who  might  be 
charged  with  the  crime  in  the  second  inquest. 

The  sole  purpose  of  a  coroner's  inquest  is  to  have 
an  immediate  investigation  into  the  commission  of  a 
supposed  crime  by  some  officer  especially  charged 
with  such  duty.  The  whole  proceeding  is  merely  pre- 
liminary, and  the  object  is  to  determine  whether  it  is 
probable  that  a  crime  has  been  committed  by  an  ex- 
amination of  the  facts  while  they  can  be  most  easily 
had.  Whatever  may  be  his  conclusion,  it  can  neither 
convict  nor  acquit  any  one  of  the  crime.  There  is  no 
reason  why  the  requirements  of  the  law  cannot  be 
satisfied  with  one  inquest,  made  upon  view  of  the 
body,  and  no  question  is  made  but  that  the  first  in- 
quest was  legally  conducted. 

The  length  of  time  to  be  taken  in  the  inquest  pro- 
ceedings and  the  thoroughness  of  the  investigation 
are  matters  to  be  determined  by  the  coroner,  and,  if 
he  returns  a  verdict  upon  an  investigation  too  hastily 
made,  the  matter  is  at  an  end  so  far  as  he  is  concerned. 
He  has  no  power  to  recall  a  verdict  that  he  has  filed 
with  the  clerk,  and  he  has  no  power  to  set  it  aside  in- 
directly by  holding  a  second  inquest,  and  filing  another 
verdict.  We  are  not  deciding  whether  there  is  any 
method  by  which  such  a  verdict  could  be  set  aside,  and 
another  inquest  held,  as  that  question  is  not  before  us. 
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We  simply  hold  that  when  an  inquest  has  been  held, 
as  the  statute  requires,  and  the  verdict  filed,  the  cor- 
oner has  no  power  upon  his  own  motion,  to  hold  an- 
other inquest,  and  no  power  to  bind  the  county  for 
the  expenses  of  such  subsequent  inquest.  As  long  as 
the  first  inquest  stands,  it  is  conclusive  upon  the  cor- 
oner and  all  others. 

The  verdict  returned  upon  the  second  inquest  is 
termed  by  the  coroner  a  supplemental  verdict,  and  it 
is  argued  by  counsel  that  this  supplemental  verdict 
so  filed  relates  back  to  the  time  of  filing  the  original 
verdict,  and  takes  its  place  as  a  part  of  the  original 
verdict.  But  each  verdict  was  complete  in  itself,  and 
as  the  first  verdict  was  to  the  effect  that  the  deceased 
had  committed  suicide,  and  the  second  that  the  de- 
ceased had  been  murdered,  we  fail  to  see  how  the  sec- 
ond can  be  said  to  supplement  the  first,  even  if  the 
statute  recognized  such  supplemental  verdict,  which 
it  does  not  do.  If  the  second  verdict  could  stand,  it 
would  set  aside  and  entirely  supersede  the  first. 

The  New  York  and  Indiana  statutes  relative  to  the 
duties  of  coroners  in  holding  inquests  are  very  sim- 
ilar. The  New  York  statute  has  been  construed  iii 
the  case  of  the  People  v.  Budge,  4  Parker's  Crim.  Rep. 
619.  In  that  case,  at  an  inquest  held  super  visum 
corporis  a  verdict  was  returned  that  the  deceased  died 
by  her  own  hand.  About  four  months  afterwards 
another  inquest  was  held,  which  resulted  in  a  verdict 
that  the  deceased  was  killed  by  Budge.  The  coroner 
then  issued  his  warrant  of  commitment,  and  Budge 
was  imprisoned.  The  prisoner  asked  an  absolute 
discharge,  on  the  ground  that  there  having  been  an 
inquisition,  not  quashed,  vacated,  or  set  aside,  the 
coroner  had  no  power  to  hold  •a  second  inquest.  In 
discharging  the  prisoner  from  custody  the  court  said: 
"That  the  committal  is  unauthorized,  follows    from 
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the  rule,  perfectly  well  settled,  that  a  second  inquisi- 
tion cannot  be  held  until  the  first  has  been  vacated, 
and  a  new  inquiry  ordered  by  the  court. 

"Such  is  the  rule  unquestionably  in  England,  as  is 
conceded,  and  there  is  nothing  to  the  contrary  to  be 
found  by  any  authority  in  this  country.  No  power 
is  given  to  the  coroner  by  our  statute  to  hold  a  second 
inquisition,  but  by  the  strongest  implication  there  is 
to  be  but  one  inquisition,  super  visum  corporis^  and 
that  is  to  be  held  ^forthwith'  on  his  receiving  notice  of 
the  death,  and  being  completed  it  is  filed,  and  the 
whole  proceeding  is  ended.  *As  to  any  original  self- 
moving'  power  to  do  anything  further  in  holding  an 
inquest,  the  coroner  is  fundus  officio,^^  See  Smith's 
Sheriffs,  p.  605  et  seq. 

Appellant  moved  for  judgment  in  its  favor  on  the 
special  verdict,  which  was  overruled  and  an  excep- 
tion taken,  but  this  ruling  has  not  been  assigned  as 
error.  However,  under  the  act  of  1895,  when  a 
special  verdict  has  been  returned,  it  becomes  the  duty 
of  the  court  to  render  judgment  in  favor  of  the  party 
entitled  to  it,  and  this  without  any  formal  motion  on 
the  part  of  any  one.  It  is  the  usual  practice  under 
that  act  to  file  a  formal  motion,  but  we  do  not  think 
such  motion  was  absolutely  necessary.  Carthage 
Turnpike  Co.  v.  Overman,  ante,  309.  Appellant  did  except 
to  the  rendering  of  judgment  in  appellee's  favor  on 
the  special  verdict,  and  has  assigned  this  ruling  as 
error,  which,  in  any  event,  we  think  presents  the 
question. 

As  the  act  of  the  coroner  in  holding  the  second 
inquest  was  without  any  authority  of  law  it  follows 
that  he  had  no  power  to  employ  a  physician,  and  bind 
the  countv  for  the  vahie  of  such  services.  Judgment 
reversed,  with  instructions  to  render  judgment  in  ap- 
pellant's favor  on  the  special  verdict. 
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Hodges  v.  Truax  et  al. 

[No.  2,451.     Filed  April  1,  1808.] 

Bills  and  Notes.  —  Consideration,  —  Defense.  —  The  fact  that  the 
seller  charged  exorbitant  and  excessive  prices  for  merchandise 
for  which  a  promissory  note  was  given  will  not,  in  the  absence  of 
fraud,  constitute  a  defense  to  an  action  on  the  note.    pp.  652,  653. 

Same. — Agreement  to  Accept  a  Less  Sum  than  Amount  Due. — Con- 
sideration,— An  agreement  made  by  the  payee  of  a  promissory 
note  past  due  to  accept  a  less  sum  than  the  amount  due  thereon  is 
not  binding  where  there  was  no  valid  consideration  for  such  agpree- 
ment.    p.  653. 

Sams. — Part  Payment. — Where  the  payer  sent  the  payee  of  a  prpm- 
issory  note  a  check  for  part  of  the  sum  due,  with  the  words  in  the 
body  of  the  check  ''In  full  of  all  notes  and  obligations  to  date," 
and  accompanied  same  by  a  letter  stating  that  he  made  such  tender 
for  several  reasons,  the  acceptance  of  the  check  acknowledging  the 
receipt  thereof  on  account  did  not  operate  as  a  discharge  of  the 
entire  debt.    654-662. 

From  the  Madison  Superior  Court.     Affirmed. 

Edmund  S.  Boyer,  for  appellant 
Nicholas  Harper^  for  appellees* 

Wiley,  J. — Appellee  sued  appellant  upon  a  prom- 
issory note  dated  June  25tli,  1892,  due  six  months 
from  date,  with  seven  per  cent,  interest,  the  face 
value  of  the  note  being  $293.07.  Appellant  answered 
in  four  paragraphs  as  follows:  (1)  General  denial; 
(2)  Payment;  (3)  Accord  and  satisfaction,  in  which  it 
was  averred  that  the  note  in  suit  was  given  for  certain 
goods  and  merchandise  purchased  by  appellant  from 
appellee,  and  for  which  appellee  charged  him  "exorbi- 
tant, excessive,  and  unreasonable"  prices,  and  more 
than  he  could  have  purchased  said  goods  elsewhere; 
that  appellant  did  not  discover  this  fact  till  after  the 
execution  of  said  note,  when  he  called  the  attention  of 
appellee  thereto,  and  refused  to  pay  said  note,  and 
declared  his  intention  to  contest  the  consideration 
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thereof,  and  to  avoid  litigation,  it  was  mutually 
agreed  that  if  appellant  would  pay  $150.00  in  addi- 
tion to  what  he  had  paid,  appellee  would  accept  the 
same  in  full  satisfaction  of  the  amount  due  on  the 
note;  that  in  pursuance  to  said  agreement,  appellant 
did  pay  appellee  fl50.00,  January  8,  1896,  which 
appellee  accepted  in  full  satisfaction  thereof;  and 
(4)  that  on  the  8th  day  of  January,  1896,  appellant 
executed  and  gave  to  appellee  his  bank  check  for 
the  sum  of  f  150.00,  and  which  it  was  mutually  agreed 
was  executed  and  accepted  in  full  satisfaction  of  all 
notes  and  obligations  to  said  date,  and  specially  in 
full  satisfaction  of  the  note  sued  on. 

This  fourth  paragraph  of  answer  is  accompanied 
by  an  exhibit  of  the  check,  and  in  the  body  of  the 
check  are  these  words:  "In  full  of  all  notes  and  ob- 
ligations to  date." 

The  appellee  demurred  to  the  second,  third,  and 
fourth  paragraphs  of  answer,  which  demurrer  was 
sustained  to  the  third  and  overruled  as  to  the  second 
and  fourth.  Appellee  replied  to  the  second  and 
fourth  paragraphs  by  general  denial.  Upon  these 
issues  the  case  was  tried  by  the  court,  and  at  the  re- 
quest of  appellant,  the  court  made  a  special  finding 
of  facts,  and  stated  its  conclusions  of  law  thereon. 
Judgment  followed  in  favor  of  appellee,  for  the  bal- 
ance found  to  be  due  on  the  note.  Appellant,  at  the 
proper  time,  excepted  to  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  the  third  paragraph  of  the 
answer,  and  to  each  conclusion  of  law.  The  errors 
assigned  are:  (1)  Sustaining  the  demurrer  to  the 
third  paragraph  of  answer,  and  (2)  that  the  court 
erred  in  its  conclusions  of  law. 

In  our  judgment,  the  third  paragraph  of  answer  did 
not  state  facts  sufficient  to  constitute  a  defense  to  ap- 
pellee's cause  of  action.     Appellant  purchased  of  ap- 
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pellee  certain  merchandise  and  wares,  and  agreed  to 
pay  therefor  the  price  charged,  as  evidence  by  the 
note.  He  thus  received  what  he  bargained  for  and 
agreed  to^pay  the  price  charged.  The  fact  that  ap- 
pellee charged  "exorbitant,  excessive,  and  unreason- 
able'' prices,  in  the  absence  of  fraud,  would  not  con- 
stitute any  defense  to  the  action  on  the  note.  No  pre- 
tense is  made  that  appellee  perpetrated  upon  appel- 
lant a  fraud  in  selling  to  him  the  goods  purchased, 
and  at  the  prices  charged.  There  is  no  averment  in 
the  answer  that  appellee  made  any  attempt  to  ascer- 
tain the  value  of  the  goods,  and  so  far  as  the  aver- 
ments go,  he  could  have  learned  the  true  market 
value,  if  there  was  such,  but  having  relied  upon  ap- 
pellee, he  is,  in  the  absence  of  fraud,  bound  thereby. 

The  demurrer  admits  that  appellee  agreed  to  accept 
$150.00  in  full  satisfaction  of  the  note  sued  upon,  but 
such  agreement  is  not  binding  upon  it,  if  it  was  not 
based  upon  a  new  and  sufQcient  consideration. 

Here  there  is  no  dispute  ap  to  the  amount  due;  the 
note  was  for  a  fixed  and  definite  sum;  it  bore  interest 
at  a  fixed  per  cent.,  and  it  became  a  mere  question  of 
arithmetical  calculation.  The  note  sued  upon  was 
due,  and  under  these  facts,  an  agreement  to  accept 
a  sum  less  than  the  amount  due,  in  the  absence  of 
a  valid  consideration,  -was  not  binding.  American 
Ins.  Co.  V.  Sweetser^  116  Ind.  370;  Miller  v.  Eldridge^ 
126  Ind.  461;  Pottlitzer  v.  Wesson,  8  Ind.  App.  481; 
Chambers  v.  Niagara  Fire  Ins.  Co.,  58  N.  J.  L.  216, 
83  Atl.  283;  Morrill  y.  Baggott,  157  HI.  240,  41  N.  E. 
639;  Morrill  v.  Baggott,  57  HI.  App.  530;  Fletcher  v 
Wurgler,  97  Ind.  223;  Mcintosh  v.  Johnson  (Neb.),  70 
N.  W.  622. 

There  was  no  error  in  sustaining  the  demurrer  to 
the  third  paragraph  of  appellant's  answer.  To  deter- 
mine whether  or  not  the  court  erred  in  its  conclusions 
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of  law,  we  must  look  to  the  facts,  as  stated  in  the 
special  findings. 

The  facts  found,  as  briefly  as  we  can  state  them, 
areas  follows: 

That  on  June  25,  1892,  appellant  executed  the 
note  in  suit;  that  it  bore  interest  at  seven  per  cent, 
and  became  due  six  months  from  date;  that  April 
12,  1895,  appellee  paid  on  note  $15.00,  which  was 
credited  thereon;  that  January  8,  1896,  appellant 
executed  and  forwarded  to  appellee,  payable  to  its 
order,  his  personal  check  for  |150.00;  that  said  check 
was  drawn  on  the  National  Exchange  Bank  at  An- 
derson^ Indiana;  that  in  the  body  of  said  check  were 
the  following  words:  "In  full  of  all  notes  and  obliga* 
tions  to  date;"  said  check  was  sent  appellee  by  mail, 
accompanied  by  a  letter  in  which  appellant  said: 
"For  several  reasons  I  make  you  this  tender.  In  the 
first  place  I  have  gone  through  bankruptcy,  or  worse, 
since  this  obligation  was  incurred,  but  have  not  nor 
will  I  take  advantage  of  the  fact;"  and  again:  "I 
want  to  get  out  of  debt  and  can  raise  this  much 
money  and  no  more;"  that  on  January  9,  1896,  ap- 
pellee credited  said  sum  on  the  note;  that  on  Janu- 
ary 13,  1896,  appellee  sent  by  mail  to  appellant,  a  re- 
ceipt for  $150.00,  but  did  not  state  in  the  receipt  what 
it  was  for,  the  receipt  being  dated  January  9;  ap- 
pellee indorsed  the  check  for  collection;  it  was  re- 
turned to  the  bank  on  which  it  was  drawn,  January 
11,  and  on  that  day  paid;  that  in  the  letter  written 
by  appellee  to  appellant,  accompanying  the  receipt, 
there  was  an  acknowledgment  of*  the  receipt  of  the 
check,  "on  account;"  that  appellee  retained  posses- 
sion of  the  note  sued  upon  after  said  payment;  that 
the  attention  of  appellee  was  not  called  to  the  state- 
ment in  said  check,  other  than  by  the  check  itself  and 
the  letter  accompanying  it;  that  after  said  payment 
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of  $150.00,  no  correspondence  passed  between  appel- 
lant and  appellee  and  no  personal  negotiations  were 
carried  on  between  them  with  reference  to  the  mat- 
ters in  controversy;  that  appellant  resided  in  Ander- 
son, Indiana,  and  that  appellee  is  a  corporation,  in 
Chicago,  Illinois.  Upon  these  facts,  the  court  stated 
its  conclusions  of  law  that  appellant  was  indebted 
to  appellee  in  the  sum  of  $216.30  as  principal  and  in- 
terest, and  that  appellee  waB  entitled  to  recover  of 
appellant  said  sum. 

Upon  a  state  of  facts  as  here  disclosed,  the  sole 
question  for  our  determination  is:  "Did  appellee^s 
acceptance  of  the  check  for  $150.00,  with  its  accom- 
panying condition  that  it  was  4n  full  of  all  notes  and 
obligations  to  date,'  operate  as  a  payment  in  full  of 
the  note  sued  on?" 

Upon  this  proposition,  the  authorities  are  not  in 
full  accord  and  harmony,  and  to  the  end  that  we  may 
arrive  at  a  conclusion  supported  by  the  greater  weight 
of  authority,  and  correct  principle,  we  shall  cite  and 
review  some  of  the  leading  cases  bearing  upon  it. 

The  rule  at  common  law  was  that  the  payment  of 
a  less  sum  at  the  time  and  place  where  a  greater 
liquidated  and  undisputed  sum  was  due,  was  not  a  sat- 
isfaction of  the  greater  sum,  even  though  accepted 
as  such,  because  there  was  no  consideration  for  giv- 
ing up  the  rest.  1  Am.  and  Eng.  Ency.  of  Law  (2nd 
ed.),  p.  413,  and  cases  there  cited. 

Appellant  contends  however  that  there  are  numer- 
ous exceptions  to  this  rule.  As  where  the  creditor 
accepts  of  the  debtor  a  negotiable  instrument,  in  pay- 
ment, though  such  instrument  be  for  a  less  amount 
than  the  debt,  such  payment  and  acceptance  dis- 
charges the  orginal  debt.  1  Am.  and  Eng.  Ency.  of 
Law  (2nd  ed.)  416.  Rochcell  v.  Taylor.  41  Conn.  55; 
Ooddard  v.  (yBrien,  9  Q.  B.  Div.  37;  Clark  on  Con- 
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tracts,  p.  191;  Fuller  v.  Kemp,  138  N.  Y.  231,  20  L.  R. 
A.  note  on  p.  791,  33  N.  E.  1034. 

In  Fensler  v.  Frather,  43  Ind.  122,  it  was  held  that  a 
negotiable  security  for  a  smaller  amount  given  and 
accepted  in  satisfaction  of  a  larger  debt,  operated 
effectually  in  discharge  of  it. 

In  Wells  V.  Morrison,  91  Ind.  51,  it  was  held  that 
"where  the  le:js  sum  is  paid  by  a  check  or  other  in- 
strument  negotiable  by  the  law  merchant  it  may 
operate  as  a  discharge  of  the  entire  indebtedness.*' 

The  acceptance  of  the  note  of  a  third  person  in  sat- 
isfaction of  a  debt,  extinguishes  such  debt,  though  the 
note  given  is  for  a  less  sum.  Wipperman  v.  Hardy,  17 
Ind.  App.  142,  and  cases  there  cited. 

In  Pennsylvania  it  was  held  that  where  the  debtor 
delivered  to  the  creditor  a  check  for  services  rendered, 
reciting  in  the  check  that  it  was  "in  full  of  all  de- 
mands," the  creditor  accepting  and  retaining  the 
check,  it  was  held  that  it  was  not  a  satisfaction  of  the 
creditor's  demand  for  wages,  etc.  Krauser  v.  ifc- 
Curdy,  174  Pa.  St.  174,  34  Atl.  518. 

The  appellate  court  of  Illinois  held  that  where  a 
debtor  sent  a  draft  to  his  creditor  covering  the  un- 
disputed part  of  a  claim,  with  the  suggestion  that  it 
be  accepted  in  full  settlement,  and  with  the  statement, 
"for,  if  returned  to  us,  we  shall  not  trouble  to  send 
to  you  again,"  such  creditor  could  apply  the  draft  on 
the  indebtedness,  and  sue  for  the  balance  alleged  to 
be  due.  De  Kalb  Implement  Works  v.  White  &  Co.,  59 
111,  App.  171. 

The  same  court  held  that  where  the  amount  of  the 
debt  is  fixed  and  certain,  the  payment  of  a  lesser  sum 
is  not  a  satisfaction  of  the  whole,  unless  there  is  a  re- 
lease under  seal.  Flaningham  v.  ITofiiie,  59  111.  App. 
315. 

The  supreme  court  of  Minnesota,  in  a  very  recent 
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case  held  that  the  payment  of  a  part  of  a  debt,  will 
in  no  case  discharge  the  whole,  without  an  agree- 
ment to  release  the  balance,  and  an  acceptance  of  the 
payment  as  an  accord  and  satisfaction.  Marion  v. 
lleimbach,  62  Minn,  214,  64  N.  W.  386. 

In  New  York  a  debtor  made  a  remittance  to  his 
creditor  in  which  it  was  stated  that  it  was  "in  full 
payment  of  an  account  to  date,"  and  subsequently 
directed  the  creditor  to  return  it  immediately  or  re- 
tain it  in  full  payment  of  the  account.  Under  these 
facts  it  was  held  that  if  the  creditor  retained  it,  such 
retention  constituted  an  accord  and  satisfaction. 
Freiberg  v.  Moffett,  36  N.  Y.  Supp.  95,  91  Hun,  17. 

Where  there  was  a  controversy  between  creditor 
and  debtor  as  to  the  amount  due,  the  debtor  sent  the 
creditor  a  check,  and  in  the  letter  of  remittance, 
stated  that  it  was  sent  "in  full  settlement  of  all  de- 
mands. If  this  is  refused  by  you,  we  shall  make 
tender  in  the  legal  way.''  It  was  held  that  the  ac- 
ceptance and  collection  of  the  check  operated  as  a  full 
satisfaction  of  the  creditor's  claim.  Connecticut 
River  Lumber  Co.  v.  Brown,  68  Vt.  239,  35  AtL  66. 
See,  also,  Griffith  v.  CreightoUj  61  Mo.  App.  1;  Eames 
Vacuum  Brake  Co.  v.  Prosser,  88  Hun,  343,  34  N.  Y. 
Supp.  898. 

Where  one  of  two  or  more  judgment  debtors  pays 
a  part  of  the  judgment  under  an  agreement  with  the 
judgment  creditor  to  hold  such  payer  harmless,  as 
against  the  judgment,  such  payment,  agreement  and 
acceptance  do  not  constitute  accord  and  satisfaction, 
and  will  not  release  the  payer,  against  the  whole 
judgment.     Fletcher  v.  Wurgler,  97  Ind.  223. 

In  a  recent  case  the  supreme  court  of  Nebraska  held 
that  the  payment  of  a  part  only  of  a  liquidated  past 
due  debt  in  full  settlement,  is  not  good  as  an  accord 
Vol.  19—42 
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and  satisfaction.    Mcintosh  v.  Johnson  (Neb.),  70  N. 
W.  522. 

1 

A  debtor  sent  his  creditor  a  check,  accompanied 
by  a  letter  stating  that  it  was  "in  full  settlement  of 
account  to  date."  Accompanying  the  check  also  was 
a  statement  of  the  account  as  claimed  by  the  debtor. 
The  creditor  accepted  and  applied  the  check,  notified 
the  debtor  that  it  had  been  received' and  placed  to 
his  credit,  but  it  Was  not  accepted  as  a  final  payment. 
It  was  held  that  these  facts  constituted  complete  ac- 
cord and  satisfaction.  Logan  v.  Davidson,  45  N.  Y. 
Supp.  961,  18  App.  Div.  353. 

Where  a  party  had  been  employed  as  a  traveling 
salesman  at  a  salary  of  $1,200  per  annum,  the  em- 
ployer became  dissatisfied  with  him,  sent  him  a  check 
for  1400.00  in  payment  of  the  last  half  of  the  salary 
before  the  expiration  of  the  year,  with  instructions 
to  return  it  if  not  satisfactory.  The  employe  retained 
the  check,  collected  the  money  upon  it,  and  assigned 
the  residue  of  the  salary  to  a  third  person,  \vhb 
brought  suit  for  its  recovery.  It  was  held  that  the 
action  could  not  be  maintained,  as  the  retention  of  the 
money  by  the  employe  was  an  acceptance  of  the  em- 
ployer's proposition,  and  operated  as  a  complete  sat- 
isfaction of  the  claim.     Hutton  v.  Stoddart,  83  Ind.  539. 

There  is  a  line  of  cases  holding  that  where  an  ac- 
cord is  made  upon  the  condition  it  is  to  be  taken  in 
full  of  all  demands,  the  party  to  whom  it  was  made 
has  no  alternative  but  to  refuse  it  or  accept  it  upon 
such  condition,  and  if  he  takes  it,  no  protest  or  dec- 
laration made  by  him  at  the  time  can  afifect  the  case. 
Bull  V.  Bull,  43  Conn.  455;  Deutmann  v.  Kilpatrick^ 
46  Mo.  App.  624;  Preston  v.  Grant,  43  Vt.  201;  Hills 
V.  Sommer,  53  Hun,  392;  Fuller  v.  Kemp,  138  N.  T. 
231,  33  N.  E.  1034;  Nassoiy  v.  Tomlinson,  148  N.  T. 
326,  42  N.  E.  716. 
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We  have  examined  these  cases,  and  the  decision  in 
each  case  rests  upon  the  theory  of  the  payment  of  a 
disputed,  or  unliquidated  claim.  The  last  case  cited 
was  where  Nassoiy  acting  as  an  agent  negotiated  the 
sale  of  real  estate  for  $30,000.00,  and  claimed  a  com- 
mission of  $1,500.00.  The  estate  whose  land  he  sold, 
through  its  representative  sent  him  a  check  for 
$300.00  in  payment,  with  a  receipt  in  full  to  sign  and 
return.  In  response  to  this  Nassoiy  wrote:  "I  don't 
know  what  you  mean  by  sending  me  a  check  for 
1300.00.  I  want  my  five  per  cent,  commission  on 
$30,000.00."  To  this  letter  no  reply  was  made,  al- 
though one  was  requested.  Afterwards  he  called  on 
the  representative  of  the  estate,  demanded  payment 
of  the  balance  of  the  commission,  and  was  informed 
that  no  further  compensation  would  be  paid.  He  re- 
tained the  check  for  about  seven  months,  when  he 
indorsed  it,  and  received  the  money  on  it,  and  sent  a 
receipt  for  f  300.00,  as  "part  payment  for  commission." 
To  this  the  representative  of  the  estate  replied  that 
he  "should  consider  this  payment  in  full  of  all  com- 
missions." 

The  whole  case  shows  that  Nassoiy  was  claiming 
11,500.00  as  commission,  and  the  estate  contended 
that  it  owed  him  only  $300.00.  Upon  these  facts 
the  court  said : 

"lie  [Nassoiy]  could  not  accept  the  benefit  and  re- 
ject the  condition,  for  if  he  accepted  at  all  it  was 
cum  onere.  When  he  indorsed  and  collected  the 
check  referred  to  in  the  letter  asking  him  to  sign  the 
inclosed  receipt  in  full,  it  was  the  same,  in  legal 
effect,  as  if  he  had  signed  and  returned  the  receipt, 
because  acceptance  of  the  check  was  a  conclusive 
election  to  be  bound  by  the  condition  upon  which  the 
check  was  offered.  The  use  of  the  check  was  ipso 
facto  an  acceptance  of  the  condition.    The  minds  of 
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the  parties  then  met  so  as  to  constitute  an  accord^ 
and,  as  was  said  by  this  court,  in  Fuller  v.  Kemp,  138 
N.  Y.  231,  *the  acceptance  of  the  money  involved  the 
acceptance  of  the  condition,  and  the  law  will  not  per- 
mit any  other  inference  from  the  transaction.' 
In  Fuller  v.  Kemp,  supra j  it  was  said:  **\Vhere  a 
debtor  offers  a  certain  sum  of  money  in  full  satisfac- 
tion of  an  unliquidated  demand,  and  the  creditor  ac- 
cepts and  retains  the  money,  his  claim  is  canceled, 
and  no  protest,  declaration,  or  denial  on  his  part,  so 
long  as  the  condition  is  insisted  upon  by  the  debtor, 
can  vary  the  result" 

In  the  case  of  Duluth  Chamber  of  Commerce  v.  Knowl- 
ton,  42  Minn.  229,  44  N.  W.  2,  it  was  held  that  the 
mere  retention  by  a  creditor  of  money  to  which  he  is 
entitled  absolutely,  will  not  amount  to  an  accord  and 
satisfaction,  although  tendered  and  transmitted  to 
him  as  payment  in  full.  See,  also,  People  v.  West- 
chester Co.y  40  Hun,  353;  Tompkins  v.  Hill,  145  Mass. 
379, 14  N.  E.  177.  And  these  cases  hold  that  the  rule 
announced  is  not  applicable  if  the  claim  is  unliqui- 
dated.    Donohue  v.  Woodbury,  6  Cush.  148. 

The  case  of  Pottlitzer  v.  Wesson,  8  Ind.  A  pp.  472,  is 
an  instructive  one  upon  the  proposition  we  are  now 
considering.  There  appellants  gave  an  order  for 
bananas  as  follows: 

"Ship  Pottlitzer  Bros.,  Fort  Wayne,  and  Pottlitzer 
Bros.,  LaFayette,  car  each  of  straight  run  bananas 
out  of  steamer  *Hewes,'  at  $1.50  per  bunch."  On  ar- 
rival of  the  car  at  Ft.  Wayne,  May  17  or  18,  1891,  ap- 
pellants inspected  the  bananas  and  wired  appellees 
that  they  would  not  accept  them  as  "straight  run," 
to  which  appellees  at  once  replied  by  wire  and  by  let- 
ter that  they  were  "straight  run,"  and  they  must  ac- 
cept them  as  such.  After  this  appellants  took  the 
bananas  into  their  possession  and  sold  them.     On 
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June  18,  1892,  appellants  sent  appellees  their  check 
for  1550.70,  and  refused  to  pay  the  balance  of  the 
1825.00  claimed,  and  in  the  letter  of  remittance  said: 
"Enclosed  you  will  find  our  check  *  *  •  in  settle- 
ment for  car  of  banapas  shipped  here  and  held  here 
subject  to  your  order,  which  we  have  sold  for  your  ac- 
count." 

Accompanying  the  letter  and  check  was  an  invoice 
showing  550  bunches  of  bananas,  and  stating  that 
they  enclosed  check  for  $550.70,  "net  proceeds  of  same. 
We  trust  the  same  will  prove  satisfactory  and  to  hear 
from  you  again,"  etc.  On  receipt  of  this  check  appel- 
lees wrote  appellants  that  it  had  been  received  and 
placed  to  their  credit,  and  that  they  had  placed  the 
claim  for  the  bananas  in  the  hands  of  a  collection 
agency,  whose  attorney  would  see  them  about  paying 
balance.     To  this  letter  appellants  did  not  reply. 

It  was  held  that  these  facts  did  not  constitute  ac- 
cord and  satisfaction,  and  that  appellees  could  re- 
cover the  balance  due. 

While  the  question  is  not  squarely  decided  in  the 
last  cited  case  we  are  of  the  opinion  that  the  claim 
appellees  had  against  appellants  was  liquidated. 

There  was  no  question  as  to  the  price  per  bunch  to 
be  paid  for  the  bananas,  and  the  number  of  bunches. 
Appellants  claimed  they  were  not  "straight  run,"  as 
I>rovided  by  the  contract  and  at  first  refused  to  ac- 
cept them  as  such.  Appellees  assured  them  they 
were  "straight  run,"  and  that  they  must  accept  them 
as  such.  Upon  this  statement  appellants  did  accept 
them  and  put  them  on  the  market  and  sold  them. 
This  acceptance  made  them  liable  for  the  contract 
price  as  for  "straight  run"  bananas,  and  hence  the 
claim  was  liquidated. 

The  case  before  us  is  in  line  with  Pottlitzer  v. 
^Yesso)u  supra,  and  the  doctrine  declared  there  is  in 
harmony  with  the  great  weight  of  authority. 
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Appellant  did  not  say  to  appellee,  when  he  sent  the 
check,  to  return  it  if  not  accepted  in  full.  In  the  let- 
ter enclosing  the  check,  he  said:  "For  several  rea- 
sons I  make  you  this  tender.  In  the  first  place  I  have 
gone  through  bankruptcy,  or  worse,  since  this  obliga- 
tion was  incurred,  but  have  not,  nor  will  I  take  advan- 
tage of  the  fact."  »  ♦  •  «i  ^-ant  to  get  out  of 
debt,  and  can  raise  this  money  and  no  more." 

It  is  plain  from  the  findings  that  appellees  did  not 
accept  the  amount  of  the  check  in  full  payment,  for 
it  sent  appellant  a  receipt  for  the  amount,  without 
showing  upon  what  account,  or  under  what  condi- 
tions it  was  paid. 

There  was  no  error  in  the  conclusions  of  law,  and 
the  judgment  is  affirmed. 


State,  ex  rel.  Gilman,  v.  Bliss  et  al. 

[No.  2,410.     Filed  April  5.  1898.] 

Justice  op  the  Peace.— ^chon  on  Official  Bond: — Sufficiency  of 
Complaint.-^A  complaint  against  a  justice  of  the  peace  and  his 
bondsmen,  on  his  official  bond,  alleging  that  there  was  paid  to  such 
officer  in  his  official  capacity  a  certain  sum  of  money, the  property 
of  plaintiff,  which  defendant  converted  to  his  own  use,  and  refused 
to  pay  plaintiff,  setting  out  a  copy  of  the  bond,  is  sufficient  against 
a  demurrer. 

From  the  Elkhart  Circuit  Court.     Reversed. 
James  S.  Dodge  and  O.  Z,  Hubbell,  for  appellant. 
Chamberlain  &  Turner,  for  appellees, 

CoMSTOCK,  J. — Action  brought  in  the  name  of  the 
State,  on  the  relation  of  appellant  against  John  W. 
Bliss,  a  justice  of  the  peace,  and  Isaac  Grimes  and 
Josiah  W.  Wilder,  his  bondsmen,  appellees.  A  de- 
murrer for  want  of  sufficient  facts  to  constitute  a 
cause  of  action  was  sustained  to  the  complaint.  The 
correctness  of  this  ruling  is  the  only  question  pre- 
sented by  this  appeal. 
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The  complaintis  lengthy,  setting  out  the  history  of 
appellant's  cause  of  action.  We  deem  it  necessary 
only  to  state  that  it  clearly  avers  that  appellee  was  a 
duly  elected,  qualified,  and  acting  justice  of  the  peace; 
that  the  other  appellees  were  his  bondsmen  for  the 
faithful  discharge  of  the  duties  of  said  office;  that 
while  he  was  acting  as  such  justice  there  was  paid  to 
him  in  his  official  capacity,  $48.34,  the  property  of  ap- 
pellant ;  that  prior  to  the  bringing  of  this  action  appel- 
lant demanded  of  said  Bliss  the  payment  of  said 
money,  but  that  he  wholly  failed  and  refused  to 
pay  the  same,  but  converted  it  to  his  own  use.  A 
copy  of  the  bond  is  made  a  part  of  the  complaint. 
It  is  in  the  usual  form  and  is  in  the  penal  sum  of 
$2,000.00,  and  is  conditioned  "That  the  said  John  W. 
Bliss  shall  faithfully  discharge  his  duties  as  such 
justice  of  the  peace,  and  pay  over  on  demand  all 
moneys  that  may  come  into  his  hands  as  such  justice 
of  the  peace  during  his  continuance  in  office."  The 
complaint  was  sufficient  to  withstand  a  demurrer. 
Judgment  reversed,  with  instructions  to  overrule  ap- 
pellee^s  demurrer. 


The  Washington  Township  Farmers'  Co-Operattve 
Fuel  and  Gas  Light  Company  v,  McCormick. 

[No.  2,415.     Filed  April  5.  1898.] 

Evidence. — Weight  Of. — Where  a  verdict  is  returned  on  conflicting 
evidence  the  Appellate  Court  will  not  weigh  the  evidence  for  the 
purpose  of  determining  the  preponderance  thereof,    p.  661^. 

S^ME. — Natural  Gas  Contract. — In  an  action  to  recover  for  the  price 
of  gas  furnished  defendant,  it  was  error  to  admit  in  evidence,  in 
defense  thereof,  the  testimony  of  witnesses  who  received  gas  from 
the  same  main  as  defendant,  to  the  effect  that  they  had  an  insuf- 
ficient supply  of  gas  during  the  time  in  question,  without  showing 
that  their  connections  were  of  the  same  or  of  a  similar  character  as 
that  of  defendant,  where  it  was  defendant's  duty  under  the  con- 
tract to  conduct  the  gas  from  the  main  to  his  residence,  pp.  664- 
667. 
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EviDBNC«.—-4dmi«»i<m.—Ol|/(M*ion.—TFatver.-— Where  a  part  j  objects 
to  the  admission  of  evidence  and  afterward  introduces  evidence  of 
the  same  character  in  rebuttal  thereof,  he  does  not  thereby  waive 
his  objection,    pp,  667,  668. 

From  the  Delaware  Circuit  Court.     Reversed. 
W.  W.  Orr  and  W.  Maynard,  for  appellant. 

Robinson,  C.  J. — Appellant  by  a  written  contract 
agreed  to  furnish  appellee  and  others  named  natural 
gas  for  light  and  heat,  and  agreed  to  lay  all  mains 
along  the  public  highway  in  front  of  each  residence, 
and  keep  the  same  ifa  repair,  and  in  consideration 
therefor  was  to  receive  fifteen  dollars  per  year  for  ten 
years,  sixty  dollars  to  be  paid  when  the  mains  were 
laid,  and  fifteen  dollars  at  the  beginning  of  each  year 
after  four  years.  Appellee  executed  his  note  for  the 
sixty  dollars.  Suit  was  brought  on  the  note,  and  also 
on  the  contract  for  the  subsequent  years.  Appellee 
answered  by  way  of  set  off  and  counterclaim.  A  trial 
by  jury  resulted  in  a  verdict  for  appellee  upon  which 
judgment  was  rendered. 

The  overruling  of  the  motion  for  a  new  trial  is  the 
only  error  discussed. 

Much  of  the  argument  of  appellant's  counsel  is  di- 
rected to  evidence  which  is  conflicting,  but  under  the 
well  settled  rule  we  cannot  weigh  the  evidence  to  de- 
termine where  the  preponderance  lies. 

Appellant's  counsel  complain  of  the  admission  of 
certain  evidence.  The  issue  presented  by  the  counter- 
claim was  the  failure  of  appellant  to  furnish  gas  as 
agreed  in  the  contract,  by  reason  of  which  certain 
damage  had  resulted  to  appellee. 

The  contract  required  appellant  to  lay  its  main  in 
the  highway  in  front  of  appellee's  residence  and  to 
furnish  at  such  place  suflBcient  gas  to  properly  heat 
and  light  appellee's  residence.  It  was  appellee's  duty 
to  lay  and  keep  in  repnir  the  service  pipe  from  the 
main  in  the  highway  to  his  residence. 
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Appellee  called  a  number  of  witnesses  who  had 
been  receiving  gas  from  the  same  main  with  appellee, 
and  who  lived  on  farms  in  the  same  neighborhood 
with  appellee.  These  witnesses  testified,  over  appel- 
lant's objection,  that  during  the  times  in  question 
they  had  had  no  gas  at  times,  and  at  other  times  an 
insufficient  supply  of  gas  in  their  respective  resi- 
dences. This  was  done  without  any  showing  that  tho 
conditions  and  manner  of  receiving  gas  by  these  wit- 
nesses were  the  same  or  in  any  way  similar  to  the 
conditions  under  which  appellee  was  receiving  gas, 
nor  was  any  attempt  made  in  some  instances  to  show 
what  kind  of  connections  they  had  with  the  main. 
When  the  first  of  these  witnesses  was  testifying  the 
court  stated  that  the  evidence  was  onlv  admitted  on 
the  ground  of  tending  to  show  whether  there  was  any 
gas  in  the  main  from  which  appellee  drew  gas. 

To  sustain  hrs  counterclaim  it  was  necessary  for  ap- 
pellee to  prove  by  a  preponderance  of  the  evidence 
that  the  company  had  failed  to  furnish  gas  as  it  had 
agreed  to  do.  The  jury  found  for.  appellee  on  his 
counterclaim  so  that  the  controlling  question  in  the 
case  was  whether  appellant  had  furnished  in  the  main 
in  the  highway  sufficient  gas  to  light  and  heat  ap- 
pellee's residence. 

Appellee's  counsel  has  not  favored  us  with  a  brief, 
but  we  fail  to  see  how  the  evidence  complained  of 
could  be  competent.  Appellant  was  bound  by  the 
contract  only  to  furnish  gas  in  the  main  in  the  high- 
way, and  without  some  showing  as  to  the  manner  in 
which  these  witnesses  drew  gas  from  the  main  such 
evidence  could  not  be  competent. 

For  aught  that  appears,  the  main  in  the  highway 
may  have  been  filled  with  gas,  and  the  residences  of 
these  witnesses  insufficiently  supplied  because  of  in- 
adequate or  defective  service  pipes.     The  jury  were 
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left  to  infer  that  because  these  witnesses  did  not  have 
sufficient  gas,  appellee  was  insufficiently  supplied 
without  any  showing  that  like  or  similar  conditions 
existed. 

In  the  case  of  Bauer  v.  City  of  Indianapolis,  99  Ind. 
66,  a  suit  for  personal  injuries  caused  by  a  defective 
sidewalk,  the  judgment  was  reversed  because  the 
trial  court  permitted  appellee  to  prove  that  per- 
sons other  than  appellant  had  safely  passed  over  the 
crossing  in  question,  and  that  there  was  no  differ- 
ence between  the  crossing  in  question  and  the  gen- 
erality of  crossings  of  like  character  in  the  city.  See, 
also,  McCormick,  etc.y  Co.  v.  Gray,  100  Ind.  285. 

It  is  fundamental  that  the  law  will  not  permit  a 
decision  to  be  made  on  remote  inferences.  The  law 
does  not  recognize  a  presumption  of  fact  which  does 
not  arise  or  which  mav  not  be  inferred  from  the  facts 
proved.     Manning  v.  Insurance  Co.,  100  U.  8.  693. 

The  fact  that  these  witnesses  had  not  gas  in  their 
residences,  unexplained  in  any  way,  was  not  relevant 
to  the  fact  in  issue,  and,  although  it  resembled  the 
fact  in  issue,  it  did  not  render  such  fact  probable, 
because  it  was  in  no  manner  connected  therewith. 

In  Stephen's  Digest  of  Evidence,  Chap.  3,  Art.  10, 
note,  it  is  said:  "You  are  not  to  draw  inference  from 
one  transaction  to  another  which  is  not  specifically 
connected  with  it  merely  because  the  two  resemble 
each  other.  They  must  be  linked  together  by  the 
chain  of  cause  and  effect  in  some  assignable  way 
before  you  can  draw  your  inference.'^ 

Greenleaf  in  his  work  on  Evidence,  Vol.  1,  Sec.  52, 
(15th  ed.),  says  that  all  collateral  facts  should  be  ex- 
cluded, "or  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  prin- 
cipal fact  or  matter  in  dispute;  and  the  reason  is, 
that  such  evidence  tends  to  draw  awaj  the  minds  of 
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the  jurol*s  from  the  point  in  issue,  and  to  excite  prej- 
udice, and  mislead  them;  and  moreover  the  adverse 
party,  having  had  no  notice  of  such  a  course  of  evi- 
dence, is  not  prepared  to  rebut  it." 

In  the  case  at  bar  the  fact  in  issue  which  the  jury 
were  called  upon  to  try  was  whether  appellant  had 
supplied  suflftcient  gas  in  the  main  in  the  highway 
in  front  of  appellee's  residence,  and  they  could  not 
be  permitted  to  decide  that  fact  by  making  remote 
inferences  from  other  facts  which  had  no  visible  con- 
nection with  the  fact  in  dispute.  See  Cleveland,  etc., 
R.  W.  Co.  V.  Wynant,  114  Ind.  525;  Western  Union  Tel. 
Co.  Y.  Levi,  47  Ind.  552;  1  Greenl.  Evidence,  supra,  and 
cases  cited. 

Appellant,  in  rebuttal,  introduced  some  evidence  of 
the  same  general  character  as  that  objected  to.  But 
this  cannot  be  said  to  be  a  waiver  of  the  objections 
to  the  evidence  introduced  by  appellee.  It  was  not 
invited  error.  It  does  not  fall  within  the  rule  that  a 
party  who  calls  out  incompetent  evidence  thus  pre- 
cludes himself  from  successfully  objecting  to  evidence 
of  like  character  introduced  by  his  adversary.  Mer- 
anda  v.  Spurlin,  100  Ind.  380;  Hobbs  v.  Board,  etc., 
116  Ind.  376;  Perkins  y.  Hayward,  124  Ind.  445;  Gaff 
Y.  Greer,  88  Ind.  122;  Lowe  v.  Ryan,  94  Ind.  450. 
And  where  evidence  is  excluded  upon  a  party's  objec- 
tion he  cannot  complain  of  a  subsequent  exclusion 
of  like  evidence  offered  by  him.  Uinton  v.  Whittaker, 
lol  Ind.  344;  Dimviddie  v.  State,  103  Ind.  101;  Nitche 
Y.Earle,  117  Ind.  27o. 

The  error  was  committed  at  the  instance  of  the 
opposite  party,  and  appellant  did  all  it  could  do  to 
prevent  the  error.  After  the  court  had  held,  over 
appellant's  objection,  that  the  evidence  was  com- 
petent, and  had  permitted  appellee,  who  had  the  bur- 
den, to  introduce  such  evidence  to  maintain  his  case. 
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appellant,  in  seeking  to  overcome  the  case  made  by 
appellee,  could  follow  the  theory  laid  down  by  the 
court  without  impliedly  admitting  the  court's  theory 
to  be  right  and  without  waiving  his  right  to  question 
the  court's  action.  Judgment  reversed,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial. 


Wauoee  v.  The  Board  of  Commissioners  of 

Hamilton  County. 

[No.  2,487.     Filed  April  6,  1898.] 

Highways.  —  Improvement, — Publication  of  Notice  of  Election. — ' 
County  Not  Liable.^ A  county  is  not  liable  for  the  cost  of  the  pub- 
lication of  notice  of  an  election  under  the  act  of  1898  for  the  im- 
provement of  highways,  section  6924  et  seq.t  Bums'  R.  S.  1894 
(Acts  1893,  p.  196). 

From  the  Hamilton  Circuit  Court.     Affirmed. 
J,  F.  Neal  and  S,  D.  Stuart,  for  appellant. 
Thomas  J.  Kane  and  Ralph  K.  Kane,  for  appellee. 

Black,  J. — By  an  act  of  March  3rd,  1893,  Acts  1893, 
p.  196,  section  6924,  Burns'  K.  S.  1894,  et  seq.  (8om<? 
amendments  of  which,  that  need  not  be  further  men- 
tioned, were  made  in  1895),  provision  was  made 
whereby  the  improvement,  by  specified  methods,  of 
roads  in  designated  localities  might  be  effected.  In 
the  first  section  it  was  enacted,  that  the  county  com- 
missioners, when  petitioned  therefor  by  fifty  freehold- 
ers, citizens  of  any  township  or  contiguous  town- 
ships in  the  county,  including  therein  any  incorporated 
town  or  city  of  less  than  thirty  thousand  inhabitants, 
etc.,  wherein  any  road  was  to  be  improved  as  there 
specified,  should  submit  to  the  voters  of  such  terri- 
tories, at  any  regular  spring  or  fall  election,  or  at  any 
special  election  which  might  be  called  by  the  board 
when  no  spring  or  fall  election  was  near  at  hand, 
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giying  at  least  twenty  days'  notice  in  a  newspaper 
of  general  circulation  published  in  the  county,  etc., 
and  by  posting  up  written  or  printed  notices  thereof, 
in  each  voting  precinct  in  said  township  or  townships, 
town  or  city,  the  question  of  building  such  road  or 
roads  in  such  township  or  townships,  etc.  Among 
other  things  it  was  provided  in  said  first  section,  that 
if  at  such  election  the  majority  of  those  voting  were 
in  favoi*  of  building  such  road  or  roads,  the  commis- 
sioners should  at  once  proceed  to  the  construction  of 
the  same,  but  not  otherwise ;  also,  that  after  the  filing 
of  such  petition,  and  before  the  election  upon  such 
question  should  be  advertised,  it  should  be  the  duty 
of  the  board  to  appoint  a  surveyor  or  engineer,  or 
both,  and  two  viewers,  whose  duties  were  prescribed, 
and  that  such  viewers  should  at  the  next  term  of  the 
board  report,  etc.,  and  that  the  report  should  be  pub- 
lished in  full  in  some  newspaper  of  general  circula- 
tion, published  in  such  county,  for  at  least  four  con- 
secutive weeks  preceding  such  election,  and  that 
written  or  printed  copies  of  the  report  should  be 
posted  in  each  of  the  voting  precincts  of  said  town- 
ship or  townships,  etc.,  "and  it  shall  be  the  duty  of 
the  board  of  commissioners  to  submit  the  question  to 
the  voters  as  above  provided."  It  was  enacted  at 
the  end  of  this  section,  "that  the  petitioners  shall  pay 
all  costs  of  election." 

By  the  fifth  section  provision  was  made  for  raising 
the  money  to  pay  for  the  construction,  by  the  issue  of 
the  bonds  of  the  county.  By  the  sixth  section  pro- 
vision was  made  for  raising  money  to  meet  said  bonds 
and  interest  thereon  by  the  levying  by  the  county 
board  of  a  special  tax  upon  the  property  of  the  town 
ship  or  townships,  including  the  towns  and  cities,  etc. 
By  the  seventh  section  it  was  made  the  duty  of  the 
trustees  of  the  townships  to  levy  a  tax  to  cover  the 


670        APPELLATE  COUKT  OF  INDLLNA, 


Walker  v.  The  Board  of  Commissioners  of  Hamilton  County. 


expense  of  maintenance.  Section  eight  provided  for 
the  payment  of  the  surplus  of  taxes  for  construction 
to  the  township  trustee,  to  be  by  him  kept  and  used 
as  a  fund  for  the  maintenance  of  such  roads  in  his 
township.  Section  9  was  as  follows:  "The  com- 
pensation of  persons  employed  under  this  act  shall  ' 
be,  as  to  the  two  viewers,  chain-carrier,  rodman  and 
one  marker,  not  to  exceed  two  dollars  per  day  and 
actual  expenses  for  time  employed,  and  the  surveyor 
ov  engineer  so  employed  shall  not  exceed  three  dollars 
and  fifty  cents  for  each  day  actually  employed  in  the 
discharge  of  his  duty;  all  such  expenses  to  be  paid 
out  of  the  gravel  road  repair  fund  of  said  county  if  not 
otherwise  provided  for  by  the  board  of  commission- 
ers/' Other  provisions  of  the  statute  need  not  be 
cited  for  the  decision  of  this  cause,  which  was  an 
action  brought  by  the  appellant  against  the  appellee. 
The  court  below  sustained  a  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts. 

The  complaint  showed  that  more  than  fifty  free- 
holders, citizens  of  Adams  township,  Hamilton  coun- 
ty, petitioned  the  appellee,  in  March,  1894,  as  pro- 
vided for  in  the  first  section  of  said  statute,  and  that 
the  board  took  action  as  in  that  section  directed, 
including  the  approval  of  the  petition  and  the  ap- 
pointment of  the  surveyor  and  viewers.  It  was 
also  show^n  that  the  viewers  made  their  report, 
and  that  the  county  auditor  pursuant  to  the  order 
of  the  board  caused  to  be  published  the  notice 
of  the  election  to  be  held  on  the  4th  of  August, 
1894.  The  complaint  showed  at  length  the  publi- 
cation of  said  notice  of  election  and  of  the  re- 
port of  the  viewers  in  the  "Hamilton  County 
Ledger,"  a  weekly  newspaper  of  general  circulation, 
printed  and  published  in  said  county,  as  required  by 
said  first  section;  that  the  appellant  was  the  pub- 
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lisher  and  owner  of  sai(i  newspaper;  that  he 'made 
said  publication  therein  at  the  special  instance  and 
request  of  said  board  of  commissioners,  the  reason- 
able value  of  the  publications  being  alleged  to  be 
$392.50,  which  was  due  and  payable,  etc.;  and  that 
no  provision  for  payment  of  the  account  was  made  by 
said  board,  to  which  it  had  been  presented,  and  by 
which  it  had  been  disallowed.  The  appellant  de- 
manded judgment  for  $500.00,  and  for  an  order  of  the 
court  for  the  payment  of  said  claim  out  of  the  gravel 
road  repair  fund  of  said  county,  and  for  all  proper 
relief. 

The  services  rendered  by  the  appellant  were  valu- 
able, and  the  appellee  caused  the  rendition  thereof, 
having  authority  under  the  statute  to  order  the  pub- 
lications. It  is  claimed  on  behalf  of  the  appellant 
that  the  obligation  to  pay  for  the  services  is  placed 
by  the  statute  upon  the  county,  but  we  are  unable  to 
find  in.  the  statute  such  a  provisioh.  The  portion 
upon  which  alone  counsel  for  appellant  rely  is  the 
ninth  section,  the  terms  of  which  we  have  set  out.  It 
seems  sufficiently  manifest  that  the  expenses  provided 
for  by  that  section  are  only  those  for  the  services  of 
the  persons  therein  particularly  designated.  It  is 
stated  in  the  briefs  that  the  court  below  regarded 
the  expenses  for  the  publications  made  by  the  appel- 
lant, as  covered  by  the  provision  at  the  close  of  the 
first  section,  "that  the  petitioners  shall  pay  all  costs 
of  election.'^  We  consider  the  statute  capable  of 
such  construction. 

While  the  statute  is  not  as  definite  and  perspicuous 
in  some  respects  as  might  be  desired,  we  are  of  the 
opinion  that  the  court  adopted  the  intention  of  the 
legislaj:ure  as  manifested  in  the  entire  enactment. 
The  judgment  is  affirmed. 
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Wrought  Iron  Bridge  Company  v.  The  Board  op 
Commissioners  of  Hendricks  County  et  al. 

[No.  2,191.     Filed  January  5,  1898.     Rehearing  denied  April  5, 1898.] 

County  Commissioners.— «7oinf  Session,— Notice  of  Meeting,— It  is 
not  provided  by  statute  how  notice  shall  be  given  to  convene  boards 
of  commissioners  of  adjoining  counties  in  joint  session,  but  it  will 
be  presiuned  where  such  boards  met  that  some  kind  of  notice  was 
given,    pp,  67j^,  675. 

Bridoes. — Construction  of  on  County  Lines, — Power  of  County  Com- 
missioners,— Boards  of  county  commissioners  have  no  powers  to 
construct  bridges  across  a  stream  on  the  boundary  line  between 
counties  except  such  as  are  expressly  or  impliedly  granted  by 
statute,  and  contracts  entered  into  with  boards  of  commissioners  of 
adjoining  counties  for  the  construction  of  such  bridges  which  are 
not  in  substantial  compliance  with  the  statute  providing  therefor, 
are  void.    pp.  676,  676. 

&AMR,—'Constniction  of  on  County  Line. — Void  Contract.— Recovery, 
— Quantum  Meruit. — Where  boards  of  county  commissioners  of 
adjoining  counties  have  failed  to  comply  with  the  statute  in  the 
construction  of  a  bridge  across  a  stream  on  the  boundary  line  of 
such  counties,  the  contractor  cannot  recover  on  the  quantum  meruit 
for  the  construction  thereof,  although  the  counties  accepted  the 
bridge,  and  the  same  was  used  by  the  citizens  thereof,  pp.  676-679. 

From  the  Marion  Circuit  Court.     Affirmed. 

Daniel  Wait  Howe,  for  appellant. 
Ca^h  C.  Hadley,  Thomas  J.  Cofer  and  W.  B.  Har- 
rison, for  appellees. 

Robinson,  C.  J. — Appellant  sued  appellees  for  a 
balance  due- for  the  erection  of  a  bridge.  The  first 
paragraph  of  the  complaint  is  based  upon  the  theory 
that  the  bridge  is  built  across  a  stream  forming  the 
boundary  line  between  Hendricks  and  Morgan  coun 
ties,  and  that  the  bridge  was  built  pursuant  to  the  act 
regulating  the  building  of  county  line  bridges.  The 
second  paragraph  proceeds  upon  the  theory  that  the 
stream  over  which  the  bridge  was  built  crossed  the 
boundary  line  between  the  two   counties  at  right 
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angles  and  that  the  bridge  was  built  under  the  power 
incident  to  that  vested  in  the  two  counties  to  con- 
struct highways  along  county  boundary  lines.  The 
third  paragraph  is  in  assumpsit  for  work  and  ma- 
terials done  and  furnished.  A  demurrer  for  want  of 
facts  by  the  Hendricks  county  board  to  the  first  para- 
graph of  the  complaint  was  sustained.  Upon  issues 
joined  judgment  was  rendered  in  appellees^  favor 
over  appellant's  motion  for  a  new  trial. 

The  questions  presented  by  this  appeal  are  whether 
there  was  a  substantial  compliance  by  the  boards  of 
the  two  counties  with  the  statute  providing  for  the 
building  of  bridges  across  streams  forming  boundary 
lines,  and  whether  in.  such  a  case  upon  failure  to 
comply  with  the  statute,  there  may  be  a  recovery  on 
a  quantum  meruit  for  benefits  accepted  and  used  by 
the  two  counties.  The  power  to  build  bridges  is  not 
incident  to  the  power  to  establish  highways.  Com- 
plete provision  is  made  by  statute  for  building  bridges 
whether  they  are  wholly  within  one  county  or  across 
boundary  lines. 

The  original  statute  on  the  subject  of  building 
bridges  on  county  boundaries  went  into  force  May 
14,  1869  (Acts  1869,  Sp.  Sess.,  p.  27).  It  included 
what  are  now  sections  3251  to  3255,  Burns'  R.  S.  1894, 
(2880-2884,  Horner's  R.  S.  1897).  Section  3251,  supra^ 
provides  that  "Whenever  public  convenience  shall 
require  the  erection  or  repair  of  any  bridge  across  any 
stream  forming  the  boundary  line  between  two  coun- 
ties within  this  state,  upon  application  therefor  to  the 
board  of  county  commissioners  of  either  county,  such 
board  of  county  commissioners  may,  if  they  think  it 
expedient,  declare  their  willingness  to  aid  in  the  erec- 
tion or  repair  of  such  bridge  by  resolution  or  order, 
and  shall  cause  notice  thereof  to  be  given  to  the  board 
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of  county  commissioners  of  the  other  county  inter- 
ested therein.  And  whenever  it  may  be  ascertained 
that  the  board  of  county  commissioners  of  both  coun- 
ties have  made  such  order  or  resolution,  such  board 
of  county  commissioners  shall,  by  concurrent  resolu- 
tion, cause  a  survey  and  estimate  to  be  made,  sub 
mitting  plans  and  specifications  therewith,  by  some 
competent  person,  to  be  presented  to  their  respective 
boards  of  county  commissioners  at  some  specified 
time  and  place  at  or  near  the  site  of  such  contem- 
plated bridge,  when  such  boards  of  county  commis- 
sioners shall  meet  in  joint  session  to  estimate  and 
determine  the  kind  of  bridge  which  shall  be  erected, 
and  the  manner  and  time  when  payments  shall  be 
made  for  the  erection  or  repair  of  such  bridge/'  The 
above  section  was  amended  in  1881  by  adding  a  pro- 
viso which  is  not  in  question  in  the  case  at  bar.  By 
sections  3252,  3253,  3254,  and  3255,  it  is  made  the  duty 
of  the  boards  while  in  joint  session  to  appoint  one  or 
more  superintendents  who  are,  under  the  regulations 
of  the  two  boards,  to  have  full  control  and  super- 
vision of  the  erection  or  repair  of  such  bridge;  making 
it  the  duty  of  the  boards  when  in  joint  session  to  make 
such  appropriation  for  their  respective  counties  as 
will  make  an  equitable  proportion  to  each  county  of 
the  whole  cost  of  construction  or  repair  of  such  bridge 
in  proportion  to  the  taxable  property  of  the  counties, 
and  providing  that  each  county  shall  be  the  owner  of 
an  interest  in  such  bridge. 

It  is  argued  by  counsel  for  appellee  that  the  plead- 
ing fails  to  show  that  any  order  or  resolution  was 
made  or  notice  thereof  given;  that  any  plans  or  speci- 
fications were  made  and  submitted  to  the  boards  and 
bids  received  thereon  except  the  plans  and  specifica- 
tions submitted  by  the  different  bridge  companies 
with    their  bids;    that  any   superintendent    was  ap- 
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pointed  or  any  appropriation  was  made  for  the  con- 
struction of  the  bridge.  The  notice  contemplated  is 
a  notice  by  the  board  taking  the  initiatory  steps  to  the 
board  of  the  other  county,  and  the  purpose  of  such 
notice  would  be  to  convene  the  boards  in  joint  session. 
It  is  not  provided  how  or  in  what  manner  this  notice 
shall  be  given,  and  as  the  two  boards  did  meet  in 
joint  session  it  will  be  presumed  that  some  kind  of 
notice  was  given.  See  Board,  etc.y  v.  Board,  etc.,  128 
Ind.  295. 

The  boards  of  commissioners  of  the  two  counties 
had  the  power  to  build  a  bridge  across  a  stream  on 
the  boundary  line  between  the  two  counties.  They 
had  this  power  only  by  virtue  of  a  statute  prescrib- 
ing the  manner  in  which  action  should  be  taken  in  the 
matter.  It  is  not  claimed  by  appellant  that  the 
method  prescribed  by  the  statute  was  followed,  but 
that  one  equally  as  good  was  adopted,  and  that  there 
was  a  substantial  compliance  with  the  statute.  When 
the  two  boards  attempted  to  contract  for  the  con- 
struction of  the  bridge,  they  were  exercising  a  naked 
statutory  authority, and  they  had  no  other  powers  in 
the  matter  except  such  as  are  expressly  or  impliedly 
granted  by  the  statute.  McCaslin  v.  State,  ex  reh,  99 
Ind.  428;  Brown  v.  Ogg,  86  Ind.  234;  Arnold  v.  Oaff, 
58  Ind.  543;  Key  v.  Ostrander,  29  Ind.  1;  Williamson 
V.  Doe,  7  Blackf.  12;  Board,  etc.,  v.  Templeton,  51  Ind. 
266. 

In  the  case  of  Board,  etc.,  v.  OilUes,  138  Ind.  667,  the 
board  entered  into  a  contract  for  the  purchase  of  sta- 
tionery for  the  county,  without  having  complied  with 
the  statute  requiring  that  the  board  should  receive 
statements  of  the  county  officers  of  the  probable 
amount  of  stationery  necessary,  the  notice  to  bidders, 
and  the  reception  and  examination  of  bids.  In  hold- 
ing the  contract  void  the  court  said:    "The  state- 
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ments  by  the  officers,  the  notice  to  bidders,  and  the 
reception  and  examination  of  the  bids,  are  the  essence 
of  the  law.  If  these  are  disregarded  as  being  merely 
directory,  the  statute  disappears.  The  statutes  of  the 
State  are  not  to  be  wiped  out  in  that  manner.  Boards 
of  county  commissioners  are  themselves  but  the  crea- 
'  tures  of  the  legislature,  and  they  must  pursue  and 
exercise  their  powers  in  strict  compliance  with  the 
letter  and  spirit  of  the  statute.  It  is  theirs  to  obey, 
not  to  disregard  the  commands  of  the  law  making 
power  of  the  State."  In  the  case  at  bar  it  cannot  be 
claimed  that  the  two  boards  complied  with  the  spirit 
or  the  letter  of  the  statute.  All  they  did  was  to  meet 
in  joint  session,  determine  the  kind  of  a  bridge  they 
would  build  and  let  a  joint  contract  for  its  construc- 
tion. The  appellant's  right  to  recover  on  the  contract 
rested  upon  a  substantial  compliance  with  the  pro- 
visions of  the  statute. 

It  is  a  w^ell  settled  rule  that  where  a  statute  pre- 
scribes the  manner  of  exercising  a  power,  the  man- 
ner prescribed  must  be  adopted.     1  Dillon  Mun.  Corp.. 
section  449;  Platter  V.  Boards  etc.j  103  Ind.  360;  Leon- 
ard  V.  American  Insurance  Co.y  97  Ind.  299. 

It  is  argued  that  the  first  paragraph  of  complaint 
is  good  upon  the  ground  that  it  shows  full  perform- 
ance by  appellant  of  its  contract  with  the  boards; 
that  the  bridge  had  been  accepted  by  them,  and  used 
by  the  citizens  of  both  counties  ever  since  its  comple- 
tion and  that  it  was  fairly  and  reasonably  worth  the 
sum  stated  as  the  contract  price.  Appellants'  coun- 
sel insists  that  after  the  contract  has  been  fully  per- 
formed and  the  counties  have  fully  ratified  it  by  ac- 
cepting and  retaining  the  benefits  of  it,  they  cannot 
be  heard  to  say  that  the  contract  is  null  and  void, 
and  cites  the  case  of  the  State  Board,  etc.,  v. 
Citizens'  Street  R.W,  Co.,  47  Ind.  407.     But  the  doc- 
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trine  declared  in  that  case  has  been  distinguished 
from  that  applicable  to  municipal  corporations.  In 
the  case  of  Driftwood  Valla/  Turnpike  Co.  v.  Boards 
efc.y  72  Ind.  226,  the  court,  in  speaking  of  the  case  of 
State  Boardy  etc.,  v.  Citizens*  Street  R.  W.  Co.,  supra, 
said:  "That,  however,  was  the  case  of  a  private 
corporation,  the  street  railway  company,  that  sought 
to  avoid  its  obligation  on  the  ground  of  want  of  power 
to  make  the  contract.  There  is  a  broad  difference 
between  a  private  corporation  organized  for  a  private 
purpose,  though  subserving  a  public  interest,  and  a 
public  corporation,  like  a  city  or  county,  organized  for 
public  purposes  only,  and  whose  obligations  must  be 
paid  from  public  funds  raised  for  public  purposes  only. 
The  latter  class  of  corporations  may  always  defend, 
on  the  ground  that  the  supposed  contract  was  outside 
of  the  authority  conferred  on  it  by  law."  1  Dillon 
Mun.  Corp.  Sec.  381. 

The  only  authority  the  boards  of  the  two  counties 
had  to  construct  a  joint  bridge  is  to  be  derived  from 
the  statute  above  set  out.  The  conditions  therein 
enumerated  must  be  performed  before  the  exercise  of 
this  authority.  If  the  statute  prescribes  the  manner 
in  which  the  power  shall  be  exercised^and  the  method 
prescribed  is  disregarded, and  a  contract  entered  into, 
such  contract  is  void.  In  the  case  at  bar  the  contract 
was  made  in  disregard  of  express  provisions  of  the 
statute,  and  although  the  bridge  may  be  worth 
the  agreed  price,  and  was  accepted  and  used  by  the 
two  counties,  yet  the  contract  being  void  could  not 
afterwards  be  ratified  and  made  binding.  Such  a 
rule  might  seem  to  be  a  harsh  one  had  it  not  been 
long  declared  that  persons  entering  into  a  contract 
with  a  municipality  are  bound  to  know  whether  the 
oflBcers  of  the  municipality  have  the  power  to  make 
the  contract. 
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Thus  it  is  he^d  in  Clements. y.  Lee^  114  Ind.  397,  that 
a  person  about  to  enter  into  a  contract  with  a  city 
must  examine  the  records  so  far  as  to  see  that  the 
common  council  has  taken,  or  attempted  to  take  the 
steps  necessary  to  enter  into  a  contract.  Board,  etc., 
V.  Galloway f  17  Ind.  App.  689;  Johnson  v.  Common 
Council,  etc.y  16  Ind.  227;  Woodruff  y.  Board,  etc.,  10 
Ind.  App.  179;  State,  ex  rel.,  v.  Common  Council,  etc, 
138  Ind.  455;  Board,  etc.,  v.  Fertich,  18  Ind.  App.  1. 
See  First  NaVl  Bank  v.  Osborne,  18  Ind.  App.  442; 
Board,  etc.,  v.  Allman,  142  Ind.  673,  39  L.  R.  A.  58,  and 
cases  cited;  First  Nafl  Bank  v.  Adams  School  Tp.,  17 
Ind.  App.  375. 

In  Dillon  on  Municipal  Corporations,  section  447 
(4th  ed.),  the  author  says:  ^*And  it  is  a  general  and 
fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must  at  their 
peril  inquire  into  the  power  of  the  corporation  or  of 
its  oflScers  to  make  the  contract.  •  ♦  ♦  This  prin- 
ciple is  more  strictly  applied,  and  properly  so,  than 
in  the  law  of  private  corporations.^'  In  the  case  of 
Smith  V.  Board,  etc.,  6  Ind.  App.  153,  cited  by  appel- 
lant, the  board  had  let  a  contract,  as  required  by  law, 
for  building  a  bridge.  After  the  work  was  begun  a 
change  was  made  in  the  plans  and  a  supplemental 
contract  was  let,  no  notice  of  which  letting  was  given. 
It  was  held  that  the  county  was  liable  for  the  work 
occasioned  by  the  supplemental  contract.  It  has 
been  frequently  held  that  where  a  board  of  commis 
sioners  have  let  a  contract,  and  changes  have  after- 
wards been  made  in  the  original  plans,  calling  for 
extra  material  and  work,  and  the  work  and  material 
have  been  done  and  furnished,  the  county  is  liable 
for  their  value.  Board,  etc.,  v.  Motherwell  Iron,  etc., 
Co.,  123  Ind.  364;  Board,  etc.,  v.  Hill,  122  Ind.  215; 
Board,  etc.,  v.  Byrne.  07  Ind.  21. 
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It  has  also  been  held  that  where  a  board  of  com- 
missioners have  let  a  contract  for  the  erection  of  a 
public  building,  and  the  contractor,  after  beginning 
the  work,  abandons  the  contract,  the  board  may  take 
charge  of  the  work,  and  complete  the  building  with- 
out adopting  new  plani^  and  specifications,  or  let|:ing 
a  new  contract,  and  bind  the  county  for  money,  labor 
or  materials  so  furnished.  Bass  Foundry,  etc.,  Co,  v. 
Board,  etc.,  ^115  Ind.  234,  and  cases  there  cited.  But 
in  these  cases  the  initiatory  steps  which  authorized 
the  municipality  to  proceed  with  the  work  had  been 
taken,  and  this  condition  is  the  basis  upon  which  a 
recovery  is  permitted.  To  permit  a  recovery  upon  a 
quantum  merjuit  solely  for  a  work  which  can  be  done 
only  by  authority  of  a  statute,  would  necessarily  lead 
to  the  conclusion  that  a  statute  might  be  wholly 
ignored,  and  the  county  bound  provided  it  received  the 
worth  of  its  money.  It  will  not  do  to  say  that  in  any 
given  case  the  board  may  determine  for  itself  whether 
it  will  follow  the  statute  or  disregard  the  statute  and 
follow  a  method  of  its  own,  although  the  method 
adopted  and  carried  out  might  produce  equally  as 
good  results  as  that  provided  by  statute. 

The  distinction  must  be  kept  in  view  between  those 
cases  which  hold  that  a  municipal  corporation,  which 
has  received  the  benefit  of  money,  labor,  or  property 
upon  a  contract  made  without  due  formality,  and 
which  is  not  prohibited  by  statute,  is  liable  to  the  ex- 
tent of  the  value  of  what  has  been  received  and  ap- 
propriated, and  those  cases  where  the  municipality 
has  power  to  act  only  by  virtue  of  a  statute,  and,  in  at- 
tempting to  exercise  the  power,  has  failed  to  observe 
the  statutory  requirements.  In  the  one  class  of  cases 
the  power  to  contract  exists,  while  in  the  other  the 
power  to  contract  does  not  exist.because  of  the  failure 
of  the  municipality  to  do  that  which  alone  could  give 
it  such  power.     Judgment  aflSrmed. 
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Cotton  r.  Routh  et  al. 

[No.  2,419.     Filed  April  6.  1898.] 

Co&tB.-- Judgment  Less  Than  Fifty  Dollars.^  Mechanic's  Lien.^ 
Where  it  is  shown  by  the  finding  and  judgment  of  the  oircuit  court 
in  an  action  to  foreclose  a  mechanic's  lien,  that  plaintiff  abandoned 
the  lien,  and  judgment  was  rendered  on  account  only  for  a  sum 
less  than  $50.00.  the  cost  of  such  action  should  be  taxed  against 
plaintiff  under  the  provision  of  section  600,  Bums'  R.  S.  1894  (591, 
Homer's  R.  S.  1897),  that,  m  actions  for  money  deinands  on  con- 
tract commenced  in  the  circuit  or  superior  courts  if  the  plaintiff 
recover  less  than  $50.00  exclusive  of  costs,  he  shall  pay  costs,  etc. 

From  the  Wells  Circuit  Court.     Reversed. 

A.  N.  Martin  and  W.  H.  Eichhorrij  for  appellant. 
Levi  Mocky  John  Mock  and  Oeorge  Mocky  for  ap- 
pellees. 

Henley,  J. — This  action  was  commenced  by  ap- 
pellees against  appellant  to  foreclose  a  mechanic's 
lien.  Appellant  demurred  to  the  complaint;  his  de- 
murrer was  overruled,  and  he  filed  an  answer  in  three 
paragraphs.  The  first  paragraph  of  answer  was  a 
general  denial;  the  second  paragraph  set  up  a  counter- 
claim, and  demanded  damages  in  the  sum  of  twenty- 
five  dollars.  In  this  paragraph  of  answer  the  appel- 
lant claimed  a  set  off  of  $8.00.  Appellees  replied  to 
the  second  and  third  paragraphs,  denying  the  ma- 
terial allegations  therein,  and  upon  the  issues  thus 
joined  there  was  a  trial  by  the  court,  and  a  fiding  in 
favor  of  appellees  in  the  sum  of  six  dollars  and  eighty- 
two  cents. 

The  court  rendered  the  following  judgment:  "Come 
the  parties  by  counsel,  and  the  court  being  fully  ad- 
vised in  the  premises,  finds  for  the  plaintiffs,  that 
there  is  due  them  from  the  defendant  on  the  account 
in  suit,  the  sum  of  $6.82.     It  is  therefore  adjudged 
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by  the  court  that  the  plaintiffs  recover  of  the  defend- 
ant the  Bum  of  $6.82  found  due  as  aforesaid^  with  six 
per  cent,  interest  thereon  per  annum,  and  their  costs 
herein  expended." 

Appellant  filed  his  motion  to  render  judgment  in 
this  cause  against  appellees  for  the  costs  of  this  ac- 
tion, for  the  reason  that  the  finding  against  appellant 
upon  the  complaint  was  for  a  sum  less  than  fifty  dol- 
lars. The  lower  court  overruled  appellant's  motion 
for  judgment  for  costs  against  the  plaintiff,  to  which 
ruling  appellant  excepted.  Appellant  has  assigned 
as  error  to  this  court,  (1)  the  ruling  of  the  lower  court 
in  overruling  his  demurrer  to  the  complaint;  (2)  the 
ruling  of  the  lower  court  in  overruling  his  motion  to 
tax  the  costs  of  this  action  against  appellees.  Both 
questions  are  properly  presented  by  the  record. 

It  is  argued  by  counsel  for  appellant  that  the 
lower  court  ought  to  have  rendered  judgment  against 
appellees  for  costs,  and  that  the  overruling  of  appel- 
lant's motion  therefor  was  error,  for  which  this  cause 
ought  to  be  reversed.  This  question  is  not  free  from 
doubt.  The  statute  section  600,  Burns'  R.  S.  1894 
(591,  Horner's  B.  S.  1897),  provides,  "In  actions  for 
money  demands  on  contract  commenced  in  the  circuit 
or  superior  courts,  if  the  plaintiff  recover  less  than 
fifty  dollars,  exclusive  of  costs,  he  shall  pay  costs,  un- 
less, etc."  Appellees  do  not  contend  that  this  cause 
comes  under  any  of  the  exceptions  provided  in  the 
statute.  It  is  the  purpose  of  this  section  of  the 
statute  to  cause  all  such  actions  as  are  therein  de- 
scribed to  be  brought  before  a  justice  of  the  peace. 
It  has  been  often  held  by'  our  Supreme  Court,  that 
where  a  party  is  compelled  to  sue  in  the  circuit  or 
superior  courts,  he  shall  recover  costs,  without  regard 
to  the  amount  recovered.     Shafts  v.  Bojfd,  77  Ind.  223. 

It  is  also  well  settled  that  a  finding  in  favor  of  one 
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party  upon  any  issue  will  entitle  that  party  to  a  judg- 
ment for  the  costs  occasioned  by  the  trial  of  that 
issue.     Matthews  v.  Droud,  114  Ind.  268. 

Now  upon  the  question  of  the  validity  of  appellees' 
lien  there  must  have  been,  some  time  during  the  pro- 
ceedings in  this  cause  in  the  lower  court,  a  finding 
against  appellees,  or  if  there  was  no  finding  upon  the 
subject,  then  appellees  voluntarily  abandoned  that 
part  of  their  case.  This  left  appellee's  action  an  ac- 
tion upon  an  account  which  resulted  in  a  trial  and 
judgment  for  an  amount  less  than  fifty  dollars.  Ap- 
pellees have  not  excepted  in  this  court  to  any  of  the 
proceedings  in  the  lower  court.  No  cross-errors  are 
filed.  We  believe  the  case  falls  within  section  600, 
supra.  The  case  cited  by  counsel  for  appellees,  Scott 
V.  Goldinghorst,  123  Ind.  268,  is  not  in  point.  In  the 
case  last  referred  to  the  court  held  the  lien  valid  and 
upon  the  execution  of  a  bond  as  is  provided  by  the 
statute  (Elliott's  Suplt.  Sec.  1698)  the  property  was 
released  from  the  lien  created  by  law  and  there  was  a 
personal  judgment  for  less  than  fifty  dollars.  The 
court  said,  in  disposing  of  the  question  of  costs:  "It 
is  insisted  that,  fdr  the  reasons  already  referred  to, 
the  lien  never  became  effective;  that  the  suit  was 
therefore  merely  upon  a  money  demand  upon  a  con- 
tract, and  that  as  the  original  demand,  as  well  as  the 
amount  recovered,  was  less  than  fifty  dollars,  the 
costs  should  have  been  taxed  against  the  plaintiff 
below.  As  we  have  already  seen,  the  plaintiff  ac- 
quired a  valid  lien,  and  although  he  only  recovered 
a  personal  judgment,  because  of  the  filing  of  the  un- 
dertaking provided  for,  hh  was  nevertheless  entitled 
to  recover  his  costs." 

In  that  case  the  lien  was  held  a  valid  one,  and  in  this 
it  was  held  invalid.  We  cannot  see  how  or  why  ap- 
pellant should  be  held  for  the  costs  because  of  appel- 
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lees'  mistake  of  law.  The  lower  court  erred  in  over- 
ruling appellant's  motion  to  render  judgment  against 
appellees  for  costs. 

The  cause  is  reversed,  with  instruction  to  the  lower 
court  to  sustain  appellant's  motion,  and  render  judg- 
ment against  appellees  for  the  costs  of  the  action. 


BuscHiNa,  Sheriff,  v.  Sunman. 

[No.  2,467.     Filed  April  6,  1898.] 

Replevin.— Fcrdic*.— Form  Of.— Failure  to  Find  the  Value  of  Prop- 
erty,— The  failure  of  the  jury  to  find  in  their  verdict  the  value  of 
the  property  in  controversy  in  a  replevin  proceeding  is  not  revers- 
ible error,  where  the  property  was  in  the  possession  of  plaintiff,  and 
the  ownership  and  possession  thereof  was  awarded  plaintiff  by  the 
verdict,    pp.  6S4-6S6. 

JxTDGMBNT. — Presumptions  a«  to  Regularity  Of. — It  will  be  presumed 
on  appeal,  nothing  appearing  in  the  record  to  the  contrary,  that  a 
judgment  was  properly  rendered  and  entered  of  record,  pp.  686, 
687. 

From  the  Decatur  Circuit  Court.     Affirmed. 

J.  H.  Connelly^  J.  K.  Ewing,  J.  D.  Wallingford 
and  C  H.  Ewing,  for  appellant. 

J.  B.  Rebuck,  Cortez  Ewing  and  Davison  Wilson^ 
for  appellee. 

Wiley,  J. — Appellant  was  sheriff  of  Ripley  county, 
and,  as  such,  levied  upon  certain  personal  property  by 
virtue  of  an  execution  against  Thomas  W.  Sunman, 
husband  of  appellee,  as  the  property  of  said  Sunman. 
Upon  making  such  levy,  appellant  took  constructive 
possession  of  such  property,  but  did  not  remove  it 
from  the  premises  or  take  actual  possession  thereof. 
Whereupon  appellee  brought  an  action  of  replevin 
against  appellant  in  the  Ripley  circuit  court,  to  re- 
cover possession  of  the  property  so  levied  upon;  the 
venue  was  changed  to  the  court  below,  where  a  trial 
was  had  by  a  jury,  resulting  in  a  verdict  and  judg- 
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ment  for  her.  The  verdict  returned  by  the  jury  was 
as  follows:  "We,  the  jury,  find  for  the  plaintiff  that 
she  is  the  owner  of  and  entitled  to  the  possession  of 
the  property  described  in  the  complaint,  and  that  she 
recover  of  and  from  the  defendant  the  sum  of  one 
*cent  for  the  unlawful  detention  thereof."  This  ver- 
dict was  returned  and  the  judgment  pronounced 
thereon,  on  the  last  day  of  the  November  term,  1896, 
of  said  court. 

On  the  first  day  of  the  succeeding  term  api)ellant 
filed  his  motion  for  a  new  trial,  and  assigned  therein 
the  following  reasons:  (1)  That  the  verdict  was  not 
sustained  by  sufficient  evidence;  (2)  that  the  verdict 
was  contrary  to  law;  (3,  4,  5,  6,  and  7)  that  the  court 
erred  in  refusing  to  give  certain  instructions  tendered 
by  appellant.  The  motion  for  a  new  trial  was  over- 
ruled, the  proper  exception  reserved,  and  such  ruling 
is  assigned  as  error.  Appellant  has  made  no  attempt 
to  bring  into  the  record  either  the  evidence  or  the  in- 
structions, and  hence  his  assignment  of  error  calling 
in  question  the  action  of  the  court  in  overruling  his 
motion  for  a  new  trial  does  not  present  any  question 
for  review. 

Appellant  contends  that  because  the  verdict  is  not 
in  strict  conformity  to  the  provisions  of  the  statute,  in 
that  it  fails  to  find  the  value  of  the  property  in  con- 
troversy, the  second  reason  assigned  in  his  motion  for 
a  new  trial,  that  the  verdict  is  contrary  to  law,  is  prop- 
erly presented  by  the  first  specification  of  the  assign- 
ment of  errors.  We  cannot  agree  with  this  conten- 
tion. Every  reasonable  presumption  must  be  in- 
dulged in  favor  of  the  action  of  the  trial  court,  and  in 
absence  of  the  evidence,  we  cannot  say  that  a  verdict 
is  not  sustained  by  sufficient  evidence,  or  that  it  is 
contrary  to  law. 

While  the  verdict  is  not  in  strict  conformity  to  the 
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statute,  yet  it  is  not  so  uncertain,  ambiguous,  and  de- 
fective that  it  will  not  support  a  judgment.  From 
the  whole  record,  it  is  clearly  discernible  that  appel- 
lee, who  was  plaintiff  below,  was  in  the  actual  posses- 
sion of  the  property  described  in  her  complaint,  and 
the  failure  of  the  jury  to  assess  its  value  by  their 
verdict  is  not  an  omission  or  error  of  which  appellant 
can  justly  complain.  The  provision  of  the  statute  re- 
quiring the  jury  in  a  replevin  case  to  assess  the  value 
of  the  property  in  controversy,  is  evidently  for  the 
purpose  of  enabling  the  court  to  render  a  judgment 
for  the  return  of  the  property,  or  in  the  event  that  it  is 
or  cannot  be  returned,  to  render  judgment  in  favor 
of  the  prevailing  party  for  its  value  so  assessed.  The 
property  being  in  the  possession  of  the  appellee,  appel- 
lant was  not  in  any  manner  injured  by  the  failure  of 
the  jury  to  assess  its  value.  In  Van  Oundy  v.  Carrigan, 
4  Ind.  App.  333,  this  exact  question  was  decided.  The 
court  said:  "The code  provides  that  in  actions  of  re- 
plevin the  jury  must  assess  the  value  of  the  property, 
as  also  the  damages  for  the  taking  and  detention, 
^whenever,  by  their  verdict,  there  will  be  a  judgment 
for  the  recovery  or  return  of  the  property.'  Section 
649,  R.  S.  1881. 

"It  is  further  provided  that  in  such  actions,  *judg- 
ment  for  the  plaintiff  may  be  for  the  delivery  of  the 
property  or  the  value  thereof  in  case  a  delivery  can- 
not be  had,  and  damages  for  the  detention.  When 
the  property  has  been  delivered  to  the  plaintiff  and  the 
defendant  ,claims  a  return  thereof,  judgment  for  the 
defendant  may  be  for  the  return  of  the  property,  or 
its  value  in  case  a  return  cannot  be  had,  and  damages 
for  the  taking  and  withholding  of  the  property.'" 
Section  572,  R.  S.  1881. 

Continuing  the  court  said:  "It  is  obvious  under 
these  provisions  that  it  is  necessary  for  the  court  or 
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jury  to  find  the  value  of  the  property  only^in  cases 
Svhere  there  will  be  a  judgment  for  the  recovery  or  re- 
turn of  the  property/  or  *for  the  delivery  of  the  prop- 
erty or  the  value  thereof  in  case  a  delivery  cannot  be 
had,'  or  for  the  value  of  the  property  where  there  is 
a  judgment  for  the  return,  and  that  cannot  be  had.  In 
the  case  at  bar  there  was  a  delivery  to  the  plaintiflf 
under  the  writ,  and  the  judgment  was  'that  the  plain- 
tiff, ♦  ♦  ♦  was  the  owner  of  and  entitled  to  the  pos- 
session of  the  property  described  in  her  complaint/ 
The  property  already  being  in  the  possession  of  the 
plaintiff  at  the  time  of  the  finding  and  judgment.  It 
was  not  necessary  that  she  should  recover  judgment 
for  possession  or  delivery,  and  hence  the  finding  of 
the  value  was  wholly  unnecessalry.  Besides)  no  harm 
could  possibly  result  to  the  appellants,  or  either  of 
them,  from  the  failure  of  the  court  to  find  the  value, 
as  the  judgment  was  against  them.''  It  has  even  been 
held  that  a  general  finding  in  an  action  of  thjs  char- 
acter, for  the  plaintiff,  is  equivalent  to  a  finding  that 
the  plaintiff  is  the  owner  and  entitled  to  the  posses- 
sion of  the  property.     Payne  v.  JunCy  92  Ind.  252. 

In  support  of  the  proposition  we  have  been  dis- 
cussing, in  addition  to  the  above  authorities,  we  jcite 
the  following:  Burket  v.  Pheister,  114  Ind.  503;  Brunk 
V.  Champ,  88  Ind.  188;  Thomas  y,  Irwin^  90  Ind.  557; 
Foster  v.  Bringham,  99  Ind.  505;  Chissomv.  Lamcooly 
9  Ind.  530;  Cobbey  on  Replevin,  sections  1060  and  1065. 
There  was  no  error  in  overruling  appellant's  motion 
for  a  new  trial. 

After  the  motion  for  a  new  trial  had  been  over- 
ruled, the  appellant  moved  the  court  in  writing  to 
vacate  and  correct  the  judgment.*  The  reasons  as- 
signed in  support  of  this  motion  were:  (1)  That  the 
verdict  was  returned  on  the  last  day  of  the  term;  that 
the  judgment  was  not  entered,  read,  and  signed  in 
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open  court,  and  that  appellant  bad  no  opportunity  to 
move  in  arrest,  or  object  to  its  form  before  the  entry  • 
thereof;  (2)  that  by  the  verdict  appellant  was  entitled 
to  judgment  in  his  favor,  because  the  jury  did  not 
assess  the  value  of  the  property  or  find  that  it  was 
unlawfully  detained;  (3)  that  there  was  an  error  in 
the  entry  of  the  judgment,  and  (4)  that  the  judgment 
should  be  vacated  and  corrected,  in  that  appellant 
was  entitled  to  recover  of  appellee  his  costs.  This 
motion  was  overruled,  and  an  exception  reserved,  and 
the  motion  and  ruling  thereon  are  brought  into  the 
record  by  bill  of  exceptions,  and  such  ruling  is  as- 
signed as  error.  We. do  not  think  any  question  is 
presented  by  this  assignment  of  error. 

In  the  first  reason  assigned  in  the  motion,  an  at- 
tempt is  made  to  impeach  the  solemn  judgment  of  the 
court,  and  this  dehors  the  record,  and  no  sufficient 
facts  are  stated  upon  which  it  is  based.  The  motion 
is  not  even  verified,  and  in  the  absence  of  any  show- 
ing to  the  contrary,  we  must  presume  that  there  was 
no  irregularity  in  the  rendition  of  the  judgment,  and 
the  reading  and  signing  of  the  judgment  roll. 

As  to  the  second  reason  assigned,  what  we  have 
said  relating  to  the  motion  for  a  new  trial,  applies 
here  with  equal  force.  There  is  no  merit  whatever 
in  the  third  and  fourth  causes  assigned,  and  counsel 
have  not  attempted  to  support  them  with  either  argu- 
ment or  authorities.  There  is  no  error  in  the  record, 
and  the  judgment  is  affirmed. 


The  Utility  Paper  Company  v,  Atkinson. 

[No.  2.255.     Filed  April  7,  1898.] 

Appbai^  and  Eb&ob. — Assignment  of  Error, — Failure  to  Discuss. — 
Waiver. — Assignments  of  error  which  are  not  discussed  are  deemed 
waived,   p.  688, 
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Appeal  and  Error.— £^vidence.—i2ecord.— The  longhand  manuscript 
.   of  the  evidence  must  be  filed  in  the  clerk's  office  before  it  is  embod- 
ied in  the  bill  of  exceptions  and  signed  by  the  judge,    pp.  688-690. 

From  the  Wells  Circuit  Court.     Affirmed, 

Cantwelly  Cantwell  &  Simmans,  Ferdinand  Winters 
and  Dailey^  Simmons  &  Dailey,  for  appellant. 

A.  N.  Martin,  W.  H.  Eichhom,  J.  A.  Hindman 
and  Baker  <£:  Daniels,  for  appellee. 

Robinson,  C.  J. — Appellee  sued  appellant  for  dam- 
ages resulting  from  the  alleged  pollution  of  a  natural 
watercourse  by  appellant. 

The  first  fourteen  assignments  of  error  relate  to 
rulings  on  certain  pleadings,  but  as  none  of  these  have 
be^n  discussed  by  counsel  they  are  deemed  waived. 

The  fifteenth  assignment  of  error  is  the  overruling 
of  appellant^s  motion  for  a  new  trial.  The  questions 
discussed  relate  to  the  admission  and  exclusion  of 
certain  testimony,  the  insuflBciency  of  the  evidence, 
the  giving  of  certain  instructions,  and  the  refusal  to 
give  certain  instructions  requested. 

It  is  argued  by  counsel  for  appellee  that  the  evi- 
dence is  not  in  the  record.  If  this  view  is  correct  no 
question  is  presented  for  decision. 

It  appears  by  a  vacation  entry  that  the  longhand 
manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  on  the  27th  day  of  December,  1895,  also  in  a 
certificate  of  the  clerk  following  the  transcript  of  evi- 
dence the  clerk  certifies  "that  said  longhand  manu- 
script of  the  evidence  and  proceedings  in  said  cause 
was  filed  in  my  office  by  the  said  The  Utility  Paper 
Company  on  the  27th  day  of  December,  1895."  But  in 
the  clerk's  final  certifiate  he  certifies,  "that  the  above 
and  foregoing  is  a  full,  true,  and  complete  transcript 
of  the  proceedings,  pleadings,  papers  on  file,  record, 
and  judgment  in  the  above  entitled  cause  as  the  same 
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appear  of  record  in  my  office.  And  I  further  certify 
that  on  the  2nd  day  of  January,  1896,  the  official  re- 
porter who  took  down  the  evidence  in  said  cause,  filed 
in  my  office  his  longhand  manuscript  of  said  evidence 
which  is  the  same  manuscript  of  the  evidence  incor- 
porated in  the  bill  of  exceptions  No.  2,  made  a  part 
of  the  foregoing  transcript.     In  witness  whereof,  etc.'' 

The  trial  judge  signed  the  following  certificate: 
"And  now  on  this  27th  day  of  December,  1895,  and 
within  the  time  allowed  by  the  court  for  the  filing  of 
all  bills  of  exceptions,  the  defendant  comes  and  pre- 
sents to  the  court  this  its  bill  of  exceptions  No.  2,  and 
prays  that  the  same  may  be  sealed,  signed,  and  made 
a  part  of  the  record,  which  is  accordingly  done,  this 
27th  day  of  December,  1895." 

It  is  not  possible  for  this  court  to  harmonize  these 
contradictory  statements  of  the  clerk.  It  was  in- 
cumbent upon  appellant  to  bring  up  a  complete  and 
proper  record.  If  the  clerk's  final  certificate  be 
adopted  the  evidence  was  not  filed  in  the  clerk's  of- 
fice until  some  days  after  the  bill  of  exceptions  was 
signed  by  the  judge.  But  if  we  should  resolve  all 
doubts  in  appellant's  favor  it  does  not  affirmatively 
appear  that  the  longhand  manuscript  was  filed  in  the 
clerk's  office  before  it  was  incorporated  in  the  bill  of 
exceptions.  The  trial  judge  incorporates  the  evi- 
dence in  the  bill  of  exceptions  when  he  signs  the  bill, 
and  it  must  appear  from  the  record  that  the  evidence 
had  been  filed  in  the  clerk's  office  before  it  was  in- 
corporated in  the  bill.  This  the  record  does  not  shoviT. 
The  evidence  is  not  in  the  record. 

In  Joseph  v.  TFild,  146  Ind.  249,  the  court,  by  Monks, 
J.,  said:  "It  is  settled  law  in  this  State  that  under 
said  act  of  1873,  the  longhand  copy  of  the  evidence 
Vol.  19 — 44 
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must  be  filed  in  the  clerk's  office  before  it  is  embodied 
in  the  bill  of  exceptions  and  signed  by  the  judge,  and 
this  fact  must  be  affirmatively  shown  by  the  record.'' 
Judgment  affirmed. 


Ray  v.  Moore,  Administrator,  et  al. 

[No.  2,466.     Filed  April  7,  1898.] 

Pbactice. — Correction  of  Record. — The  court  may  of  its  own  motion, 
and  without  notice  to  the  parties,  direct  that  an  entry  of  judgment 
erroneously  made,  and  not  yet  signed  by  the  judge,  be  stricken 
from  the  docket,    p.  693, 

Appeal. — Order  of  Court  Admitting  Parties  Defendant. — Not  Final 
Judgment. — An  appeal  cannot  be  prosecuted  from  an  order  of  court 
admitting  on  petition  parties  defendant,    pp.  69S,  694. 

From  the  Tippecanoe  Circuit  Court.  Appeal  dis- 
missed. 

Paul  &  Van  Cleave^  for  appellant 
Thompson  &  Storm  and  Crane  &  Anderspn^  for 
appellees. 

CoMSTOCK,  J. — This  appeal  is  from  an  order  of  the 
lower  court  vacating  and  setting  aside  an  alleged 
judgment  in  favor  of  appellant  against  appellee 
Moore,  as  administrator  of  the  estate  of  Eli  H.  Dick, 
deceased,  for  $10,350.00.  -  The  claim  was  based  upon 
a  written  instrument  of  which  the  following  is  a  copy: 

"Illinois,  Sept.  5,  1896.     After  death days  after 

date  I  promise  to  pay  to  the  order  of  Emerson  Ray 
ten  thousand  dollars,  value  received  without  any  re- 
lief from  valuation  or  apraisement  laws  at per 

cent,  with  interest  until  paid,  and  attorney's  fees. 
The  drawers  and  indorsers  severally  waive  present- 
ment for  payment,  protest  and  notice  of  protest  and 
nonpayment  of  this  note.     E.  H.  Dick." 

The  record  discloses  that  this  claim  was  filed  in  the 
clerk's  oflSce  of  said  court  on  the  19th  day  of  April, 
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1897,  verified  by  the  attorney  for  claimant,  and  placed 
upon  the  claim  and  allowance  docket  of  said  court, 
and  disallowed  as  a  claim  pending  against  said  estate. 
On  the  24th  day  of  April,  1897,  by  agreement  of  said 
administrator  and  claimant,  and  by  order  of  said 
court,  said  claim  was  transferred  to  the  issue  docket 
for  trial.  On  said  last  named  date  said  administrator 
demurred  to  the  complaint  and  claim  on  the  ground 
that  it  did  not  state  facts  sufiQcient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled,  and 
upon  the  same  date  the  claim  was  submitted  to  the 
court  for  hearing  and  determination.  The  record  re- 
cites that  the  court  after  hearing  the  evidence  and 
being  fully  advised  thereon,  found  for  the  claimant, 
and  that  there  was  due  him  the  sum  of  $10,350.00  of 
which  sum  $250.00  was  for  plaintiff's  attorney's  fees, 
and  that  judgment  was  thereupon  rendered  upon  said 
finding. 

Under  date  of  April  30th,  1897,  the  following  order 
book  entry  appears:  "The  record  of  the  proceedings 
of  this  court  of  April  24,  1897,  not  having  been  signed 
or  approved  by  the  court  at  this  date,  and  it  appear- 
ing to  the  court  that  no  judgment  was  rendered  by 
the  court  upon  the  findings  made  April  24th,  1897,  in 
the  case  of  Emerson  Kay  against  Hiram  W.  Moore, 
administrator  of  the  estate  of  Eli  H.  Dick  deceased, 
but  that  the  court  took  the  matter  under  advisement, 
and  that  the  clerk  through  mistake  has  caused  the 
record  to  show  that  a  judgment  was  rendered  in  favor 
of  the  claimant  in  said  cause.  It  is  therefore  ordered 
by  the  court  that  so  much  of  said  record  of  April  24, 
1897,  as  relates  to  the  rendition  of  a  judgment  in  this 
case,  and  the  mistaken  judgment  in  this  case  be 
stricken  out  and  held  for  naught, and  the  clerk  is  or- 
dered to  insert  this  order  in  the  said  record  of  April 
24,  1897,   immediately   following   said   judgment  so 
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entered  by  mistake  which  is  done  prior  to  the  signing 
of  the  record  of  April  24,  1897,  by  the  clerk.  And 
the  court  now  signs  the  said  record  of  April  24,  1897.'' 
.  Thereafter  on  said  day  Jesse  N.  Dick  and  Eii  John 
Coding,  by  his  guardian  R.  A.  Coding,  heirs  at  law  of 
said  decedent,  filed  their  verified  petition  asking  to 
be  allowed  to  defend  against  said  claim,  and  asking 
for  an  order  vacating  and  setting  aside  the  submission 
for  trial  and  all  the  proceedings  had  on  said  claim  on 
said  April  24,  1897,  and  filed  therewith  their  bond, 
which  was  approved  by  the  clerk  of  said  court  to  the 
administrator,  conditioned  for  the  payment  of  all 
costs  adjudged  against  him  in  said  claim^. 

The  court  overruled  appellant's  demurrer  to  the  pe- 
tition and  ordered  that  Dick,  and  Coding,  guardian, 
be  admitted  to  defend  against  said  claim.  The  court 
also  ordered  that  all  proceedings  had  on  said  claim 
on  said  April  24,  1897,  subsequent  to  the  ruling  on 
the  demurrer  of  said  administrator  be  vacated.  The 
claimant  prayed  an  appeal,  assigning  as  error  the 
action  of  the  court  in  overruling  his  demurrer  to  said 
petition.  On  June  19,  said  administrator  filed  his 
written  motion  for  a  new  trial,  said  motion  was  pend- 
ing at  the  time  of  the  adjournment  of  the  April  term 
of  said  court,  and  the  cause  was  continued  until  the 
September  term,  1897,  of  said  court,  at  which  time 
the  motion  of  said  administrator  for  a  new  trial  was 
sustained.  And  thereupon  upon  motion  of  api>ellant» 
the  venue  of  said  cause  was  changed  to  the  Mont- 
gomery circuit  court,  and  a  transcript  of  the  proceed- 
ings of  said  cause  in  said  court,  together  with  all  the 
papers  thereiUj  was  duly  certified  and  transmitted  to 
the  clerk  of  the  Montgomery  circuit  court. 

We  do  not  deem  it  necessary  to  set  out  the  petition^ 
From  the  transcript  it  appears  that  the  filing  of  the 
claim,  its  transfer  to  the  issue  docket,  and  submission 
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for  trial  took  place  before  the  heirs  of  decedent  could 
have  had  knowledge  through  the  means  provided  by 
statute  of  the  issuing  of  letters  of  administration  by 
the  Tippecanoe  circuit  court.  Among  other  aver- 
ments the  petition  alleges  that  the  petitioners  had  no 
knowledge  of  the  filing  of  the  claim,  nor  of  its  trans- 
fer to  the  issue  docket,  nor  submission  for  trial,  and 
that  it  was  without  consideration,  and  was  not  the 
note  of  decedent.  The  court  of  its  own  motion  at  the 
term  at  which  the  cause  had  been  submitted  for  trial, 
directed  that  an  entry  of  judgment  erroneously  made, 
and  not  yet  signed  by  the  judge,  should  be  stricken 
out.  The  court  clearly  had  the  right  to  do  this  with- 
out any  notice  to  the  parties.  To  have  failed  in  this 
would  have  been,  under  the  circumstances  a  failure 
of  duty.  Courts  have  full  control  of  the  records  of 
their  proceedings  throughout  the  entire  term  at 
which  such  proceedings  were  had.  Durre  v.  Brown, 
7  Ind.  App.  132,  and  cases  there  cited.  1  Freeman  on 
Judgments,  sec.  90. 

During  the  same  term  the  administrator  filed  his 
motion  for  a  new  trial  which  motion  was  at  the  fol- 
lowing term  sustained.  Subsequently  upon  appel- 
lant's motion  the  venue  was  changed  to  another 
county.  The  cause  is  still  pending,  and  there  has 
been  no  final  judgment.  There  having  been  no  judg- 
ment, the  only  effect  of  the  ruling  complained  of  by 
appellant  was  to  admit  the  petitioners  as  parties  to 
the  proceedings.  This  did  not  prejudice  the  substan- 
tial rights  of  the  claimant.  "Orders  admitting  or  re- 
fusing to  admit  parties  cannot  be  regarded  as  final 
judgments  authorizing  an  appeal."  Elliott's  App. 
Pro.,  sec.  81;  Lannon  v.  McKcc,  7  Mackey  446;  In  re 
OliMy  82  Cal.  IGO.  It  is  a  universal  rule  that  except 
as  provided  by  statute,  no  appeal  can  be  prosecuted 
.  from  proceedings  taken  prior  to  a  final  judgment  or 
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decree.  2  Enc.  Plead,  and  Prae.,  p.  81.  The  present 
case  is  not  within  the  exception.  No  question  is  pre- 
sented by  the  appeal.  Mastvn  v.  Indiana  Car  (& 
Foundry  Co.y  ante,  633.     Appeal  dismissed. 


Davis  v.  Steuben  School  Township. 

[No.  2,406.     Filed  April  8,  1898.J 

JxjDQUKST.-— Vacation. --DefatUt.— A  party  asking  relief  from  a 
judgment  taken  by  default  must  show  that  he  has  a  meritorious 
defense  to  the  cause  of  action*  and  that  such  judgment  was  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  excus- , 
able  neglect,    p,  700.  *       / 

Same. — Vacating  Judgment. — Complaint. — No  formal  pleadings  are 
necessary  beyond  the  complaint  or  motion  in  a  proceeding  to  vacate 
a  judgment,    p.  700. 

Bills  and  Notes.— Toumship  Orders. — Not  Negotiable  Under  Rides 
of  Law  Merchant— Towa&hip  orders  are  not  negotiable  under  the 
rules  of  the  law  merchant,  and  an  assignee  of  such  x>rders  has  no 
greater  or  superior  rights  than  the  original  payee,    p.  701. 

Judgment.  —  Vacation.  —  Township  Trustee. —  Township  Orders. — ^ 
Where  a  township  trustee  permitted  a  judgment  to  be  taken  against 
his  township  by  default  on  township  orders  issued  by  him,  his  suc- 
cessor in  office  cannot  have  such  judgment  vacated  and  set  aside 
on  the  ground  of  fraud  of  such  trustee  and  failure  of  consideration, 
under  the  provision  of  section  890,  Bums'  R.  S.  1894  (396,  Homer's 
R.  S.  1897),  that  "the  court  *  *  *  shall  relieve  a  party  from 
judgment  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,"  etc.,  where  the  summons  was  prop- 
erly served,  pp.  701-709. 

From  the  Warren  Circuit  Court.     Reversed. 

Nebeker  &  SimmSy  for  appellant. 
C.  V.  McAdamSy  J.  Frank  Hanly,  Robert  Braden 
and  Harley  D.  Billings,  for  appellees. 

Wiley,  J. — The  appellee,  through  its  trustee,  issued 
to  one  G.  W.  Boyd  its  three  several  township  orders, 
or  warrants.  One  of  these  was  issued  April  20,  1893, 
and  became  due  on  or  before  August  15,  1894,   and 
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was  for  $247.00.  The  other  two  were  issued  March 
2,  1894,  and  became  due  respectively  on  or  before 
June  25,  1894,  and  September,  25,  1894,.  the  one  be- 
coming due  first  being  for  $235.00,  and  the  other  for 
$240.00.  The  order  dated  April  20,  1893,  purported 
to  have  been  given  for  "school  supplies,"  the  one  due 
June  25,  1894,  for  "school  desks,"  and  the  one  due 
September  25,  1894,  for  "said  supplies."  These 
several  orders  were  assigned  by  indorsement  to  the 
appellant  before  maturity,  and  for  a  valuable  con- 
sideration. Appellant  commenced  an  action  against 
appellee  upon  these  orders,  and  recovered  judgment 
by  default.  The  complaint  was  in  three  paragraphs, 
each  paragraph  being  based  upon  one  of  the  said 
orders.  Judgment  was  rendered  January,  16,  1895. 
At  the  time  the  orders  were  issued  one  Miles  Starry 
was  trustee  of  appellee  township,  and  continued  in 
that  capacity  until  the  first  Monday  in  August,  1895, 
when  he  was  succeeded  by  one  Robert  A.  Chandler. 
On  August  15,  1896,  the  appellee  filed  its  complaint 
or  motion,  under  section  396,  Horner's  R.  S.  1897,  to 
be  relieved  from  the  judgment,  and  to  be  permitted  to 
defend  against  the  action.  Proper  notice  was  served, 
appellant  appeared,  and  such  proceedings  were  had 
as  that  the  relief  prayed  for  was  granted,  and  the 
judgment  vacated  and  set  aside.  The  appellee  then 
appeared  to  the  original  action,  and  demurred  sev- 
erally and  separately  to  each  paragraph  of  the  com- 
plaint. The  court  sustained  the  demurrer  to  the  sec- 
ond and  third  paragraphs,  and  overruled  it  as  to  the 
first.  Issues  were  then  joined  as  to  the  first  para- 
graph, trial  by  the  court,  and  judgment  for  appellee. 
Appellant  has  assigned  errors  as  follows:  "(1)  The 
court  erred  in  overruling  the  demurrer  of  appellant 
to  the  complaint  and  application  of  the  appellee  to 
set  aside  and  vacate  the  default  and  judgment  in  said 
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cause;  (2)  said  complaint  to  set  aside  said  default  and 
judgment  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  (3)  the  court  erred  in  making  its 
order,  and  adjudgin;]^  that  the  default  and  judgment 
In  said  cause  be  set  aside^  and  in  sustaining  said  ap- 
plication therefor;  (4)  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  second  and  third  para- 
graphs of  complaint,  and  (5)  the  court  erred  in  ren- 
dering a  final  judgment  against  appellant,  and  that 
he  take  nothing  by  his  suit." 

Waiving  any  technicality  that  might  be  urged 
against  some  of  the  specifications  of  the  assignment 
of  errors,  we  will  address  ourselves  to  a  discussion 
and  determination  of  the  controlling  questions  pre- 
sented by  the  record,  to  wit: 

(1)  Did  the  court  err  in  setting  aside  and  vacating 
the  original  judgment?  And  (2)  did  the  court  err  in 
sustaining  appellee's  demurrer  to  the  second  and  third 
paragraphs  of  complaint? 

To  a  determination  of  the  first  question,  it  will  be 
necessary  to  state  as  briefly  as  possible  the  facts  upon 
which  appellee  based  its  motion  to  be  relieved  from 
the  judgment.  In  the  motion  it  is  averred  that  Miles 
Starry  was  duly  elected  as  trustee  of  appellee  town- 
ship, and  entered  upon  the  discharge  of  his  duties  the 
first  Monday  in  August,  1890,  and  vacated  said  office 
on  the  first  Monday  of  August,  1895,  being  succeeded 
by  Robert  A.  Chandler.  The  motion  then  recites  that 
as  trustee  said  Starry  issued  the  three  orders  above 
described;  that  they  were  indorsed  to  appellant;  that 
he  commenced  an  action  thereon,  and  that  summons 
was  duly  served  on  said  Starry  as  trustee  of  said 
township;  that  while  said  suit  was  pending,  said 
Starry  made  payments  to  appellant  on  said  orders, 
aggregating  $440.00,  four  hundred  dollars  of  which 
were  applied  on  the  principal  and  interest,  and  forty 
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dollars  upon  attorneys'  fees;  that  on  January  16, 
1895,  on  appellant's  motion,  appellee  township  was 
defaulted,  and  judgment  rendered  for  $416.85,  the  bal- 
ance due,  which  included  $34.00  attorneys'  fees.  That 
said  Starry  as  trustee,  or  otherwise,  did  not  appear 
to  said  action  either  in  person  or  by  attorney,  to  de- 
fend, but  suffered  default  and  judgment;  that  at  the 
succeeding  term  of  said  court,  said  Starry  employed 
counsel,  and  filed  a  motion  in  said  cause  to  reduce  the 
amount  of  judgment  in  the  sum  of  |34.00  on  account 
of  the  attorneys'  fees  included  therein,  which  motion  • 
was  overruled.  It  is  then  averred  that  there  was  no 
consideration  passed  from  said  Boyd  to  the  said  town-* 
ship,  or  from  any  other  person  to  it,  for  which  said 
pretended  orders  or  warrants  were  issued,  and  that 
said  Boyd  nor  any  other  person,  delivered  to  appellee 
township  any  school  desks  or  school  supplies  for 
which  said  orders  were  issued,  and  that  no  school 
desks  or  supplies  were  received  or  accepted  therefor; 
that,  at  the  time  said  suit  was  commenced  and  judg- 
ment rendered,  said  township  was  not  indebted  to  ap- 
pellant or  any  other  person  for  school  desks  or  sup- 
plies for  which  said  orders  were  given;  that  when  said 
Starry  filed  his  final  report  with  the  board  of  com- ' 
missioners  of  Warren  county,  on  the  first  Monday  of 
August,  1895,  when  he  retired  from  the  office  of  trus- 
tee, he  did  not  take  credit  for  the  $440.00  paid  by  him 
on  said  orders,  nor  did  he  ever  take  credit  therefor  in 
any  of  his  reports  and  settlements.  That  said  Starry 
as  such  trustee  did  not  keep  in  his  office  record,  nor 
file  in  his  final  account,  nor  post  up  near  his  office  or 
at  any  other  place,  any  statements  of  the  indebted- 
ness of  appellee  township  outstanding  at  the  time  he 
retired  from  said  office;  that  the  board  of  commis- 
sioners refused  to  approve  his  final  report;  that  while 
he   was  trustee   he   received   and   disbursed   about 
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130,000.00  belonging  to  said  township,  and  that  after 
the  refusal  so  to  approve  his  final  account,  his  suc- 
cessor in  office  commenced  an  investigation  of  the 
affairs  of  said  township,  and  of  the  receipts  and  dis- 
bursements of  its  funds,  while  said  Starry  was  trus- 
tee; that  such  investigation  involved  great  labor  and 
long  time;  that  on  account  of  the  indefinite  character 
of  the  many  vouchers  taken  by  him,  the  investigation 
required  the  identification  of  all  the  property  in  the 
possession  of  the  township  and  a  comparison  thereof 
with  the  credits  claimed  by  Starry  in  his  several  ac- 
counts, and  after  fully  completing  said  investigation, 
said  Chandler  as  such  trustee  became  satisfied  that 
improper  credits  had  been  claimed  by  said  Starry, 
-and  suit  was  instituted  bv  him  on  his  official  bond, 
and  he  recovered  in  said  action,  on  behalf  of  said 
township,  the  sum  of  $2,600.00  in  April,  1896;  that  a 
large  proportion  of  said  sum  was  for  money  claimed 
by  Starry  to  have  been  paid  by  him  to  said  Boyd,  for 
school  supplies,  which  were  never  purchased,  received 
or  accepted  by  appellee.  That  pending  said  action 
there  was  also  pending  a  suit  by  one  Stafford  against 
appellee,  on  alleged  warrants  issued  by  said  Starry  to 
said  Boyd,  which  suit  was  finally  in  April,  1896,  de- 
termined in  favor  of  appellee,  and  that  there  are  still 
outstanding  against  appellee,  alleged  warrants  issued 
by  said  Starry  to  said  Boyd,  and  by  him  assigned  to 
various  persons,  aggregating  in  amount  about 
$10,000.00,  which  upon  investigation  said  Chandler 
found  to  be  invalid,  and  issued  without  an^  consider- 
ation; that  repeated  demands  have  been  made  upon 
said  Chandler  as  trustee  for  the  payment  of  said  war- 
rants, and  that  since  assuming  said  office  he  has  had 
almost  continually  some  alleged  claim  against  said 
township  growing  out  of  the  transactions  between 
said  Starry  as  such  trustee  and  said  Boyd,  until  the 
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month  of  July,  1896,  when  he  completed  his  investi- 
gations of  matters  then  pressing  upon  him  for  settle- 
ment; that  since  said  time  he  has  been  pressing 
through  his  counsel  an  investigation  of  the  judgment 
rendered  in  this  cause.  That  said  Starry  and  said 
Boyd,  before  the  dates  of  the  warrants  sued  on  in  this 
action,  entered  into  a  conspiracy  to  rob  and  plunder 
said  school  township  of  its  special  school  revenue,  by 
the  issuing  of  alleged  warrants  by  said  trustee  to  said 
Boyd,  without  any  consideration,  which  said  warrants 
were  to  be  sold  by  said  Boyd  and  the  proceeds  of  said 
sales  to  be  divided  between  them,  and  in  keeping  with 
said  unlawful  combination,  said  Starry  paid  on  the 
warrants  sued  on  $440.00  and  refrained  from  taking 
any  credit  therefor,  thereby  concealing  the  fact  of  said 
payments,  and  the  discovery  thereof  came  about  by 
the  investigation  aforesaid;  and  that  in  keeping  with 
said  unlawful  combination,  said  Starry  failed  and 
neglected  to  defend  or  cause  to  be  defended  the  in- 
terests and  rights  of  appellee  in  said  action,  and  that 
he  corruptly  and  unlawfully  suffered  said  judgment  to 
be  rendered  against  apj)ellee.  It  was  further  charged 
that  appellee  could  not  defend  against  said  action  ex- 
cept through  its  trustee,  and  that  on  account  of  the 
neglect  and  failure  of  said  Starry  to  defend  in  said 
action,  the  appellee  was  prevented  from  making  its 
defense  therein,  without  any  fault  or  negligence  on  its 
part,  and  that  appellee's  defense  to  said  suit  is  a  total 
want  of  consideration  for  the  issuing  of  the  warrants 
sued  upon.  Appellee's  application  to  vacate  ttie  judg- 
ment and  to  be  permitted  to  defend  against  the  action, 
was  accompanied  by  copies  of  each  of  the  orders  sued 
upon  as  exhibits,  and  was  verified  by  Chandler  as  trus- 
tee and  Charles  V.  McAdams,  his  attorney. 

As  above  stated,  appellant  appeared  to  this  motion, 
and  demurred  thereto.     This  demurrer  was  overruled. 
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appellant  excepted  and  has  brought  the  question  into 
the  record  by  bill  of  exceptions.  The  statute  under 
which  appellee's  motion  to  vacate  the  judgment  was 
based,  is  a  part  of  section  396  of  Horner's  R.  S.  1897, 
which  is  as  follows:  "The  court  ♦  ♦  ♦  shall  relieve 
a  party  from  a  judgment  taken  against  him,  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, and  supply  an  omission  in  any  proceedings  on 
complaint  or  motion  filed  within  two  years." 

The  rule  prevails  in  this  State  that  a  party  who  has 
'suffered  a  judgment  to  be  rendered  against  him  by 
default,  has  no  standing  in  court  except  for  two  pur- 
poses. The  one  is  to  have  the  default  set  aside,  and 
the  pther  is  to  appear  and  contest  the  amount  of  dam- 
ages.    Fisk  V.  Maker,  47  Ind.  634. 

A  party  asking  relief  from  a  judgment  by  default 
must  show  (1)  that  he  has  a  meritorious  defense  to  the 
cause  of  action,  and  (2)  the  facts  which  tend  to  show 
that  such  judgment  was  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect. Such  facts  should  be  clearly  and  distinctly  set 
forth.  Clandy  v.  Caldwell,  106  Ind.  260;  Nord  v.  Marty, 
66  Ind.  631;  Ratliff  v.  Baldtcin,  29  Ind.  16.  The  pro- 
vision  of  the  statute  above  quoted  has  often  been  be- 
fore the  supreme  and  this  court,  and  as  a  result  of 
the  many  decisions  construing  it,  it  is  the  settled  rule 
that  no  formal  pleadings  are  necessary  beyond  the 
complaint  or  motion  of  the  party  seeking  relief. 
Lake  V.  Jones,  49  Ind.  297;  Buck  v.  Havens,  40  Ind.  221; 
^ord  V.  Marty,  supra.  In  the  case  last  cited,  however, 
the  appellee  demurred  to  appellant's  verified  com- 
plaint, which  was  sustained.  The  court  held  that  this 
was  tantamount  to  a  submission  of  the  cause  to  the 
hearing  of  the  court  below  on  the  facts  set  out  in  the 
complaint. 

In  the  case  before  us  the  facts  stated  in  appellee's 
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complaint   are  confessed   as  true  by   the  demurrer.. 
The  appellant  stood  on  his  demurrer,  and  submitted 
the  questions  thus  raised  to  the  judgment  of  the  court, 
resulting  in  a  finding  against  him  on  all  the  issues. 

Upon  the  question  as  to  whether  or  not  the  appellee 
stated  facts  showing  a  meritorious  defense  to  appel- 
lant's cause  of  action,  it  seems  to  us  there  can  be  no 
controversy.  We  have  referred  to  the  facts  at  length, 
and  it  seems  clear  to  us  that  such  facts  properly  and 
timely  pleaded,  would  have  constituted  a  good,  meri- 
torious, and  complete  defense  to  appellant's  cause  of 
action. 

Township  orders  are  not  negotiable  under  the  rules 
of  the  law  merchant,  and  appellant  took  them, 
charged  with  a  knowledge  of  all  of  their  infirmities. 
The  boundary  lines  of  the  authority  of  a  township 
trustee  to  bind  his  township  by  his  contracts,  are  well 
defined  by  the  numerous  decisions  of  the  supreme  and 
this  court,  and  all  persons  dealing  with  him  are  bound 
to  know  the  limit  of  his  authority,  and  that  beyond 
such  limit,  which  is  defined  by  the  statute  and  law,  he 
cannot  go.  Of  the  many  cases  so  holding,  we  cite  the 
following:  First  Nafl  Bank  v.  Adams  School  Tp.,  17 
Ind.  App.  376;  Blooming  School  Tp.  v.  Nafl  School 
Furnishing  Co.,  107  Ind.  43;  Board,  etc.,  v.  Fertich, 
18  Ind.  App.  1;  Snoddy  v.  Wabash  School  Tp.,  17  Ind. 
App.  284;  Board,  etc.,  v.  Hemphill,  14  Ind.  App.  219; 
Board,  etc.,  v.  Galloway,  17  Ind.  App.  689.  Hence  it 
follows  that  appellant  had  no  greater  or  superior 
rights  on  account  of  his  being  the  assignee  of  the 
orders,  than  the  original  payee,  and  the  question  of 
innocent  purchaser  or  holder  is  not  to  be  considered. 

The  question  of  a  meritorious  defense  to  appellant's 
cause  of  action  having  been  made  out,  we  come  next 
to  the  consideration  of  the  remaining  question,  to  wit: 
Has  the  appellee  shown  or  stated  facts  sufficient  to 
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entitle  it,  in  law,  to  relief  against  the  judgment  under 
the  provisions  of  the  statute  cited?  It  seems  to  us 
that,  in  principle  at  least,  the  very  question  we  are 
considering  has  been  decided  by  the  Supreme  Court  in 
the  recent  case  of  Ada^ns  School  Tp.  v.  Irwin  (Ind.  Sup.), 
49  N.  E.  806.  That  case  differed  from  the  one  before 
us  only  in  this:  There  appellant  prayed  for  relief 
from  a  judgment  taken  by  default  on  account  of  al- 
leged fraud,  and  here  appellee  is  asking  to  be  relieved 
from  a  judgment  by  default  taken  against  it  on  ac- 
count of  its  alleged  mistake,  inadvertence,  surprise, 
and  excusable  neglect.  In  the  application  for  relief 
in  that  case  the  trustee  is  charged  with  having  issued 
to  one  George  W.  Kay  a  township  warrant,  purporting 
to  have  been  issued  for  school  supplies  and  certain 
apparatus  to  be  used  in  the  public  schools;  that  Ray 
transferred  the  warrant  to  appellee  who  instituted  an 
action  upon  it  and  obtained  a  judgment  by  default; 
that  said  supplies,  etc.,  were  not  purchased  by  said 
Ray  nor  received  by  the  township,  nor  used  in  the 
schools  thereof;  that  the  warrant  was  executed  and 
delivered  to  Ray  in  pursuance  to  a  corrupt  and  fraudu- 
lent bargain  and  conspiracy  by  and  between  the 
trustee  and  Ray  to  defraud  the  township;  that  the 
trustee  at  the  time  the  suit  was  commenced  and  judg- 
ment rendered,  had  knowledge  of  all  of  said  facts; 
that  he  concealed  the  same  from  the  court,  and  per- 
mitted judgment  to  be  taken  against  the  township 
by  default,  for  the  purpose  of  practicing  a  fraud  on 
the  court,  and  that  thereby  a  fraud  was  practiced  on 
the  court,  and  a  judgment  recovered  by  appellee.  It 
is  then  shown  that  after  said  judgment  was  rendered 
another  trustee  came  into  oflace,and  upon  investiga- 
tion discovered  the  facts  aforesaid,  and  brought  the 
action  to  set  aside  the  judgment.  No  facts  are  shown 
however,  that  even  tend  to  impute  any  fraud  or  mis- 
conduct to  the  appellee  in  obtaining  the  judgment. 
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The  theory  of  the  complaint  in  that  case  was  that 
appellant  was  prevented  from  setting  up  the  fraud  or 
collusion  between  Bay  and  its  trustee  as  a  defense  to 
the  action,  by  reason  of  the  negligence  or  wilful  fail- 
ure of  the  trustee  to  respond  to  the  summons  of  the 
court,  and  appear  in  the  name  and  on  behalf  of  the 
township,  and  make  the  defense  warranted  by  the 
facts  pleaded.  The  court  speaking  by  Jordan,  J., 
said:  "It  would  seem  that  appellee  commenced  his 
action  in  the  proper  court,  in  the  usual  and  ordinary 
way,  by  filing  a  complaint,  and  procuring  appellant  to 
be  duly  notified  of  the  pendency  of  the  action,  by  duly 
serving  the  proper  process  of  the  court  on  its  trustee. 
We  must  at  least  presume  this  to  be  so,  in  the  absence 
of  any  showing  to  the  contrary,  as  the  facts  disclose 
that  the  judgment  was  taken  on  the  default  of  appel- 
lant. The  law  required  the  process  of  the  court  to 
issue  against  the  appellant,  under  the  circumstances, 
as  the  school  township,  and  to  be  served,  as  provided, 
on  its  trustee.  Section  6027,  Burns'  B.  S.  1894  (4536, 
B.  S.  1881).  City  of  Huntington  v.  Day,  55  Ind.  7; 
Yogel  V.  Brown  Tp.^  112  Ind.  299;  Vogel  v.  Brown  School 
Tp.,  112  Ind.  317.  We  are  therefore  bound  to  pre- 
sume that  the  court  found  that  the  law  in  this  respect 
had  been  complied  with  before  it  gave  judgment 
against  appellant  on  default.^'  Again  the  court  said: 
"Equity,  however,  will  not  interpose  to  relieve  a  com- 
plaining party  from  a  judgment  at  law  on  the  grounds 
that  he  had  a  valid  defense  to  the  action  wherein  the 
judgment  was  rendered,  which  was  not  interposed  by 
reason  of  his  own  negligence.  As  a  general  rule, 
every  person  is  required  to  look  after  his  own  rights, 
and  to  see  that  they  are  vindicated  in  due  season  and 
in  a  proper  manner.  Consequently,  where  a  defendant 
has  the  proper  means  of  a  defense  in  his  power,  but 
neglects  or  fails  to  employ  such  means  in  a  proper  tri- 
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bunal,  and  suffers  a  judgment  to  be  recovered  against 
him  in  a  proper  tribunal,  he  is  forever  precluded. 
Center  Tp.  v.  Boardj  etc.^  110  Ind.  679,  and  authorities 
there  cited." 

A  civil  or  school  township  is  a  municipal  corpora- 
tion. It  exists  only  by  virtue  of  statute.  It  is  an 
impersonal  something.  It  is  without  knowledge,  ac- 
tion or  existence  save  in  law.  It  can  only  act  by  and 
through  its  legal  officer  and  representative,  its  trus- 
tee. It  is  wholly  passive  and  submissive,  and  can 
protect  itself  only  through  its  proper  representative. 
For  all  legal  purposes  and  business  transactions,  the 
trustee  of  the  township  is  the  representative  and 
agent  of  the  township,  and  acts  for  it. 

In  section  486  in  Freeman  on  Judgments,  it  is  said: 
**To  entitle  a  party  to  relief  from  a  judgment  or  decree, 
it  must  be  made  evident  that  he  had  a  defense  upon 
the  merits,  and  that  such  defense  has  been  lost  to  him, 
without  such  loss  being  ^attributable  to  his  own  omis- 
sion, neglect,  or  default.'  The  loss  of  a  defense,  to 
justify  a  court  of  equity  in  removing  a  judgment,  must 
in  all  cases  be  occasioned  by  the  fraud  or  act  of  the 
prevailing  party,  or  by  mistake  or  accident  on  the  part 
of  the  losing  party,  unmixed  with  any  fault  of  himself 
or  his  agent." 

In  the  case  before  us  appellee  is  a  public  corpora- 
tion, capable  of  acting  only  by  and  through  its  author-  - 
ized  officer  or  agent.  Starry,  its  trustee,  was  such 
officer  and  agent.  As  was  said  in  Adams  School  Tp. 
V.  Irwin,  supra,  "Appellant  is  a  public  corporation, 
with  the  power  to  sue,  and  subject  to  be  sued,  and  cer- 
tainly the  rule  asserted  by  the  authorities  on  the  ques- 
tion involved  is  as  applicable  to  a  public  corporation 
as  it  is  to  a  private  one  or  to  a  natural  person.  For- 
ney, at  the  time  appellee  commenced  his  action  to 
recover  on  the  warrant,  was  the  trustee  of  this  school 
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township;  and,  although  not  the  township,  he  was, 
at  least,  its  special  agent,  with  limited  statutory 
authority.  Notice  to  him  of  the  pendency  of  the  ac- 
tion, in  the  manner  provided  by  law,  must  be  deemed 
notice  to  the  township.  When  appellee  instituted  his 
suit  on  the  warrant,  and  legally  notified  appellant, 
through  its  proper  agent*,  of  the  fact,*  he  thereby  chal- 
lenged it  to  respond  in  like  manner  as  any  other  de- 
fendant would  have  been  required,  and  assert  any 
defense  which  it  then  had  to  the  action.  The  dis- 
charge  of  this  duty  rested,  under  the  law,  on  its  trus- 
tee. This  w.as  in  the  scope  of  the  power  and  authority 
of  his  agency,  and  this  duty  he,  with  full  knowledge 
of  the  existing  facts,  neglected  or  failed  to  perform. 
Consequently,  the  loss  of  appellant's  defense  to  the 
cause  of  action  resulted  from  the  negligent  act  of  its 
own  agent,  and  in  no  sense  from  any  act  or  wrong  ojf 
appellee." 

In  the  case  from  which  we  have  just  quoted,  appel- 
lant contended  that  its  hands,  under  the  circum- 
stances, were  tied,  and  it  could  do  nothing.  In  other 
words  it  was  helpless,  because  of  the  fraudulent  acts 
and  conduct  of  its  trustee.  The  court  held  that  if  ill  a 
legal  sense  this  could  be  true,  it  was  met  with  the 
answer  that  such  condition  was  occasioned  by  and 
attributed  to  its  own  agent  or  representatives,  and  in 
support  of  the  proposition  cited  Cicero  Township  v. 
Picken,  122  Ind.  260.  .That  was  an  action  upon  a 
township  warrant,  and  after  judgment,  which  was 
rendered  without  summons,  but  where  there  was  ap- 
pearance of  counsel  and  judgment  by  agreement,  the 
township  brought  an  action  to  set  it  aside  for  fraud, 
showing  that  it  had  a  good  and  meritorious  defense, 
in  that  the  obligation  sued  upon  was  issued  without 
authority  and  in  violation  of  law*  Among  other 
Vol.  19—45 
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things  the  court  said,  "If  the  contention  of  appellant's 
counsel  can  be  maintained,  judgments  rendered 
against  public  corporations  are  of  no  binding  force, 
and  have  no  validity,  if  the  corporation,  as  it  turns 
out,  could  have  successfully  defended  the  action  on 
the  ground  of  want  of  power  to  enter  into  the  obliga- 
tion sued  on." 

It  seems  to  us  that  the  reasoning  in  Adams  School 
Township  v.  Irwin  and  Cicero  Township  v.  Picken,  supra^ 
is  applicable  to  the  facts  in  the  case  before  us,  and  is 
of  controlling  force.  The  appellee  here  asked  to  be 
released  from  a  judgment  under  a  specifig  statute,  on 
account  of  its  ^^mistakv,  inadvertence,  surprise,  or  excus- 
able neglect. ^^  (The  italics  are  ours.)  We  must  look  to 
the  legal  as  well  as  to  the  etymological  meaning  of 
these  terms,  to  ascertain  if  the  appellee  has  brought 
itself  within  the  protection  of  the  statute.  "Mistake" 
as  defined  by  Anderson's  Dictionary  of  Law,  p.  G81,  is: 
"Some  intentional  act,  or  omission,  or  error,  arising 
from  ignorance,  surprise,  imposition,  or  misplaced 
confidence,"  or  "when  a  person,  under  some  erroneous 
conviction  of  law  or  fact,  does,  or  omits  to  do,  an  act 
which  but  for  the  erroneous  conviction,  he  would  not 
have  done  or  omitted."  There  are  mistakes  of  fact 
and  of  law.  A  mistake  of  fact  takes  place  when  some 
fact  which  really  exists  is  unknown,  or  some  fact  is 
supposed  to  exist  which  really  does  not  exist.  A  mis- 
take of  law  occurs  when  a  person,  having  full  knowl- 
edge of  facts,  comes  to  an  erroneous  conclusion  as  to 
their  legal  efifect.  Anderson's  Dictionary  of  Law, 
supra.  "Surprise  is  the  act  of  taking  unawares,  sud- 
den confusion  or  perplexity."  "Inadvertence"  is  a 
lack  of  heedfulness,  or  attentiveness.  Webster.  Ex- 
cusable neglect  is  a  compound  term.  "Excusable"  is 
where  an  act  is  done,  or  omitted,  admitting  of  an 
excuse.    "Neglect"  is  the  omission  or  forbearance  to 
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do  a  thing  that  can  be  done  or  that  is  required  to  be 
done.     Dictionary  of  Law,  supra,  pp.  429  and  703. 

The  question  presents  itself,  can  a  public  corpora- 
tion,— a  creature  that  exists  only  in  law, — be  mis- 
taken, inadvertent,  surprised,  or  excusably  neglect- 
ful. It  cannot  think,  speak  or  act;  it  can  neither  im- 
part or  receive  information  or  knowledge,  and  it  can 
not,  in  itself,  do  or  cause  to  be  done,  omit  or  cause  to 
be  omitted,  any  act  or  thing.  Then  how  can  it  be  mis- 
taken, inadvertent,  surprised  or  excusably  neglectful? 
Its  proper  officer,  the  trustee,  who  alone  is  author- 
ized to  act  for  it,  might  be  surprised,  etc.,  and  in"  such 
event,  it  could  bring  itself  within  the  provisions  of  the 
statute  by  the  pleading  of  the  proper  facts,  and  obtain 
relief  from  a  judgment  taken  against  it  on  account 
of  its  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  But  here  appellee's  trustee  had  full  knowl- 
edge of  all  the  facts  leading  up  to  the  rendition  of  the 
judgment.  He  knew  the  conditions  and  circum- 
stances under  which  the  warrants  were  issued.  He 
knew  that  they  were  without  consideration,  if  that 
was  a  fact.  He  knew  that  there  was  a  conspiracy 
between  Boyd  and  himself  to  defraud  and  plunder  his 
township,  if  there  was  such  conspiracy.  He  knew  that 
the  warrants  had  been  assigned  to  the  appellant,  for  he 
had  paid  money  upon  them  while  in  his  hands.  He 
knew  that  an  action  was  pending  against  the  town- 
ship to  enforce  their  collection  for  he  had  been  duly 
served  with  process.  He  failed  to  appear,  either  by 
counsel  or  in  person,  and  make  a  defense,  which  the 
facts  warranted,  and  purposely  and  fraudulently  suf- 
fered judgment  by  default. 

We  regret  that  the  law  will  not  interpose  and  re- 
lieve appellee  from  the  burden  resting  upon  it  by 
reason  of  so  unjust  and  inequitable  a  judgment,  but 
under  the  authorities  we  see  no  escape  from  it  in  the 
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remedy  here  pursued.  Counsel  for  appellant  insist 
that  the  rule  that  the  negligence  of  an  attorney  is  the 
negligence  of  the  client  or  party  to  the  suit  applies 
here,  on  the  theory  that  the  trustee  of  the  township 
is  the  agent  of  the  township,  as  an  attorney  is  the 
agent  of  his  client.  We  are  inclined  to  the  view  that 
this  insistence  is  firmly  grounded,  both  in  principle 
and  upon  the  weight  of  authority,  and  we  see  no  es- 
cape from  it.  That  the  negligence  of  an  attorney  is 
the  negligence  of  his  client,  there  can  be  no  doubt, 
and  where,  by  such  negligence,  injury  results  to  the 
client,  the  general  rule  prevails,  he  has  no  relief  in 
law.  See  Brumbaugh  v.  Stockman^  83  Ind,  583;  Cen- 
ter Tp.  V.  Boardj  efc,  110  Ind.  579;  Lowe  v.  Hamilton^ 
132  Ind.  406;  Parker  v.  Indianapolis  NaVl  Bank,  1 
Ind.  App.  462;  Baltimore^  etc.,  R.  B.  Co.  v.  Flinn^ 
2  Ind.  App.  55;  Cresswell  v.  Whitey  3  Ind.  App.  306; 
Heat  on  v.  Peterson^  6  Ind.  App.  1. 

We  desire  to  say,  before  concluding  this  opinion, 
that  it  is  regrettable  that  under  the  facts  in  this  case, 
the  law  will  not  afford  to  appellee  the  relief  it  seeks, 
and  take  from  it  the  burden  which  its  trusted  officer 
and  agent  made  it  possible  to  cast  upon  it.  Transac- 
tions of  this  character  rest  heavily  upon  the  subdi- 
vision of  the  government  they  Immediately  aflfect.  The 
primary  remedy,  however,  for  such  evils,  is  in  the  elec- 
tion of  honest  and  trustworthy  officials  as  representa- 
tives of  the  people,  and  secondly,  in  actions  upon  their 
official  bonds  in  case  they  prove  recreant  to  their 
trusts. 

The  language  of  the  court  in  Adams  School  Township 
V.  Irwiny  supra^  is  apropos  in  this  connection.  They 
said:  "The  loss  which  appellant  will  sustain  if  com- 
pelled to  pay  the  judgment  will  be  the  result,  to  an 
extent  at  least,  of  its  misfortune  in  having  selected, 
through  its  legal  voters,  a  man  for  its  agent  or  repre- 
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tentative  who,  if  the  facts  alleged  are  actually  true, 
was  recreant  to  his  trust,  and  one  ready  and  willing, 
at  the  instigation  of  designing  men,  to  perpetrate  a 
criminal  wrong." 

It  follows  from  what  we  have  said,  and  the  authori- 
ties cited,  that  the  court  erred  in  overruling  the  de- 
murrer to  appellee^s  application  to  set  aside  the  default 
and  judgment,  and  in  vacating  the  same,  and  this  con- 
clusion makes  it  unnecessary  for  us  to  decide  the 
question  presented  by  sustaining  the  demurrer  to  the 
second  and  third  paragraphs  of  complaint.  The 
judgment  is  reversed,  with  instructions  to  the  court 
to  sustain  appellant's  demurrer  to  appellee's  applica- 
tion to  set  aside  and  vacate  the  default  and  judgment, 
and  for  f urt^jier  proceedings  not  inconsistent  with  this 
opinion. 

Washington  Glass  Company  v.  Leach. 

[No.  2,368.     Filed  January  26.  1898.] 

From  the  Hamilton  Circuit  Court.    Reversed. 

Cfeorge  Shirts,  L  A.  KUboume  and  John  W.  Kern,  for  appellant. 

Thomas  J.  Kane  and  Ralph  K.  Kane,  for  appellee. 

Wiley,  J. — The  record  in  this  case  presents  the  same  questions  as 
those  in  Washington  Glass  Company  v.  Mosbaugh,  ante,  105,  and, 
upon  the  authority  of  that  case,  the  judgment  is  reversed. 


Roberts  v.  Trammell  et  al. 

[No.  2.362.     Filed  January  26,  1898.J 

From  the  Himtington  Circuit  Court.     Affirmed. 

T.  O.  Smith,  for  appellant. 

Branyan  <fc  Branyan,  for  appellees. 

CoMSTOCK,  J. — Replevin,  trial  by  jury,  verdict  and  judgment  for 
appellees,  (defendants  below).  The  only  error  assigned  is  the  over- 
ruling of  appellant's  motion  foT  a  new  trial.  The  record  contains  no 
pleading  but  the  complaint.  It  attempts  to  set  out  only  a  part  of  the 
evidence. 
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The  motion  for  a  new  trial  contains  nine  reasons;  five  of  them  are 
for  alleged  errors  in  giving  certain  instructions.  The  instructions 
considered  together  are  correct  as  abstract  propositions  of  law.  The 
defective  condition  of  the  record  precludes  the  consideration  of  the 
other  reasons  set  out  in  said  motion.  See  Reid  v.  Heid,  149  Ind.  274. 
Judgment  affirmed. 


LaRNED  ET  AL.  V.  MaLONEY. 
[No.  2,335.     Filed  February  3,  1898.] 

From  the  Lake  Circuit  Court.    Affirmed. 

C,  E.  Collins  and  J.  B.  Collins,  for  appellants. 

Peter  Crumpacker,  W,  B.  Beading  and  Olds  A  Griffin^  for  appellee. 

Henlet,  J. — The  question  involved  in  this  cause  is  identical  with 
the  question  involved  in  the  case  of  Lamed  v.  Moloney,  ante,  199. 
Upon  the  authority  of  that  case  the  judgment  in  this  cause  is  affirmed. 


INDEX. 


ABATEMENT  AND  REVIVAL— 

1.  Parties. — A  defect  of  parties  plaintiff,  such  defect  not  being  ap- 
parent on  the  face  of  the  complaint,  can  be  assailed  only  by  a  plea 
in  abatement.  Sheridan  Oaa,  Oil  and  Coal  Co.  v.  Pearson,  £52. 

2.  Amendment  of  Complaint, — A  plea  in  abatement  alleging  that 
after  filing  a  complaint,  and  before  the  return^  day,  plaintiff  obtained 
possession  of  the  complaint  and  changed  the  amount  of  the  prayer 
therein  from  $10,000.00  to  $1,999.99,  and  that  the  alteration  was 
made  for  the  express  purpose  of  preventing  the  removal  of  the  cause 
to  the  Federal  court,  is  properly  overruled,  as  plaintiff  may  amend 
his  complaint  without  leave  of  court  before  answer. 

Lake  Erie,  etc.,  R.  W,  Co,  v.  Juday,  4^6. 
ACTION-. 

1.  Demxind. — Where  money  is  due  on  a  contract,  the  suit  therefor 
constitutes  a  sufficient  demand.  Bertha  v.  Sparks,  431. 

2.  When  Debt  Not  Due. — Attachm,ent. — A  suit  for  debt  not  due  at  the 
commencement  of  the  action  is  permitted  by  section  925,  Bums'  R. 
S.  1894  (918,  Homers'  R.  S.  1897),  only  upon  the  condition  that  one 
or  more  of  specified  grounds  of  attachmant  be  shown  and  main- 
tained. Ross  V.  Stockivell,  86. 

3.  Property  Seized  on  Execution. — Trial  of  Rights  Of. — Exclusive 
Remedy. — The  failure  of  a  person  claiming  the  ownership  of  prop- 
erty, after  having  received  notice  of  the  seizure  of  the  same  as  pro- 
vided by  sections  1613,  1614,  Burns'  R.  S.  1894  (1545,  1546,  R.  S.  1881), 
to  institute  proceedings  to  try  the  rights  to  such  property  as  therein 
provided,  will  constitute  a  bar  to  any  subsequent  action  against  the 
officer  seizing  the  property  for  the  recovery  thereof. 

Wright  v.  Shelt,  1, 
ADJOINING  ULlteOWNEItS— 

1.  Lateral  Support. — Excavations. — Damages. — The  owner  of  land 
in  its  natural  state  without  any  structure  or  artificial  weight 
thereon  has  the  right  to  the  support  which  it  has  from  adjoin mg 
land,  and  may  recover  for  the  violation  of  such  right,  without  regard 
to  the  question  of  negligence  on  the  part  of  the  person  who  violates 
such  right  by  the  removal  of  such  support;  but  where  the  land  is 
not  in  its  natural  condition  but  has  a  bmlding  thereon,  the  right  of 
support,  without  regard  to  negligence,  does  not  extend  to  the  in- 
creased weight  caused  by  the  building,  and  for  the  removal  of  the 
support,  without  negligence,  there  can  be  no  recovery  for  any  loss 
greater  than  would  have  resulted  if  the  land  had  not  been  burdened 
by  such  artificial  weight.         Bohrer  v.  Dienliart  Harness  Co.,  4^9. 

2.  Lateral  Support. — Excavations. — Damages. — Notice. — Where  one 
makes  excavations  upon  his  own  land  and  thereby  endangers  the 
support  of  a  building  upon  the  adjoining  land  of  another,  the  former 
by  giving  notice  to  the  latter  may  relieve  himself  of  the  necessity 
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of  using  extraordinary  care  to  protect  the  building;  but,  in  making 
such  excavation,  ordinary  care  must  be  exercised  to  avoid  such 
danger,  and  the  person  making  it  will  be  responsible  for  the  con- 
sequences of  neghgence  therein  of  himself  or  servants.  *  lb, 

8.  Lateral  Support — Excavations. — Braces. — It  is  not  incumbent 
upon  one  making  excavations  with  ordinary  care  on  his  own  land 
to  shore  up  the  foundation  wall  of  the  building  of  an  adjoining 
landowner  having  notice  of  such  excavation.  lb. 

4.  Lateral  Support. — Excavations. — Damage  to  Adjoining  Buildings. 
— Proximate  Cause, — Where  a  landowner  made  an  excavation  on 
his  land  for  a  cellar  and  removed  the  earth  supporting  the  wall  of  a 
building  adjoining,  and  after  the  removal  of  such  earth  the  wall 
stood  uninjured  for  several  hours,  and  until  a  large  amount  of  water 
flowed  into  such  excavation  from  the  street,  the  removal  of  the 
earth  was  a  mere  condition,  and  the  flow  of  the  water  into  the  ex- 
cavation was  the  proximate  cause  of  the  fall  of  the  walL  lb, 

5.  Excavations.  — Where  a  landowner,  in  making  an  excavation  for  a 
building  on  his  own  land,  removed  the  earth  from  the  wall  of  a 
building  adjoining,  and  in  making  such  excavation  and  removing 
the  earth  therefrom  with  teams  sloped  the  same  up  to  the  street  and 
allowed  bricks  from  an  old  building  which  had  been  removed  to  the 
street  and  gutter  to  remain  therein,  thereby  causing  the  water  from 
a  heavy  rain  to  flow  from  the  street  into  the  excavation  in  large 
quantities,  such  landowner  is  liable  for  damages  caused  to  the  wall 
by  such  water,  notwithstanding  the  bricks  were  removed  by  a  con- 
tractor, and  ordered  by  the  owner  to  be  placed  in  the  street,  though 
not  ordered  to  be  placed  in  the  gutter,  where  such  contract  for 
remo\  iii^  the  bricks  to  the  street  had  been  completed,  and  the  bricks 
were  in  the  possession  of  the  landowner  for  more  than  a  month  be- 
fore the  accident.  lb, 

AFFTDAYTTB—ln  garnishment  proceedings,  see  Gabkis&iibnt,  1, 2; 
Teutonia  Loan  and  Building  Co.  v.  Turrell,  469, 
When  immaterial  averments  must  be  proved,  see  Nuisance,  1 ;  FulJe 
V.  State,  356, 

AO&EED  CASE — An  agreed  statement  of  facts  is  not  an  agreed 

case,  under  the  statute,  by  reason  of  being  certified  as  such,  see 

tviDENCE,  17;  Wrights,  Shelt,  1. 
APPEAL  AND  EBJtOB— An  agreed  statement  of  facts  must  be 

brought  into  the  record  by  a  bill  of  exceptions,  see  EvmSNCE,  17 ; 

WHght  V.  Shdt,  1. 

1.  Jurisdiction.— -T^xA^T  the  provision  of  section  1886,  Bums*  R,  S. 
1894,  that  the  Apj)ellate  Court  has  no  jurisdiction  of  causes  origin- 
ating before  a  justice  of  the  peace  in  which  the  amount  in  con- 
troversy exclusive  of  interest  and  costs  does  not  exceed  fifty 
dollars,  the  Appellate  Court  in  determining  the  amount  in  con- 
troversy is  not  limited  to  the  prayer  of  the  complaint,  but  may 
examine  the  entire  record  for  such  purpose,  ana  the  fact  that 
plaintiff  amended  his  complaint  in  the  circuit  court,  increasing  his 
demand  to  more  than  fifty  dollars  will  not  give  the  Appellate  Court 
jurisdiction,  where  the  evidence  of  the  plaintiff  on  the  trial  showed 
the  amount  due  him  to  be  less  than  fifty  dollars. 

McFadden  v.  Rhodes,  4S7. 

2.  Order  of  Court  Admitting  Party  Defendants. — Not  Final  Judg- 
ment.— An  appeal  cannot  bd  prosecuted  from  an  order  of  court  ad- 
mitting on  petition  parties  defendant.    Ray  v.  Moore,  Admr,,  690, 
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8.  Final  Judgment. — Appeal  Will  Not  Lie  from  Order  of  Court 
Vacating  a  Judgment. — An  order  of  court  vacating  a  judgment  ren- 
dered at  the  last  preceding  term  of  court  is  not  a  final  judgment 
within  the  meaning  of  section  644,  Bums'  R.  S.  1894  (682,  Homer's 
R.  S.  1897),  from  which  an  appeal  will  lie. 

Maaten  y.  Indiana  Car,  etc.,  Co.,  633. 

4.  Time  of  Taking. —  Under  the  provision  of  section  645,  Bums' 
R.  S.  1894  (688,  Homers'  R  S.  1897),  the  record  in  an  appealed 
cause  and  the  errors  thereon  assigned  must  be  filed  in  the  appellate 
court  within  one  year  from  the  rendition  of  the  judgment,  where 
appellant  is  not  under  le^l  disability,  and  the  time  begins  to  run 
from  the  rendition  of  the  judgment  and  not  its  entry. 

Reading  v.  Broum,  90. 

6.  Assignment  of  Error. — Parties. — The  assignment  of  errors  is 
appellant's  complaint  in  the  appellate  court  and  must  contain 
the  names  of  all  the  parties  to  the  appeal. 

City  of  South  Bend  v.  Thompson,  19. 

6.  Assignment  of  Error. — Where  the  court  overruled  a  demurrer 
to  six  paragraphs  of  answer  an  assignment  of  error  attacking  but 
one  paragraph  should  designate  the  particular  paragraph  attacked. 

Fifth  Ave.  Savings  Bank  v.  Cooper,  13. 

7.  Assignment  of  Error.  ^Failure  to  Discuss. — Assignments  of  error 
not  discussed  are  waived. 

Insurance  Company  of  North  America  v.  Coombs,  331;  Utility 
Paper  Company  v.  Atkinson,  687 ;  Lauter  v.  Ducku)orth,  336. 

8.  Joint  Assignment  of  Error. — A  joint  assignment  of  error  must 
be  good  as  to  all  of  the  appellants  or  it  will  be  good  as  to  none. 

Board,  etc.,  v.  Eraser,  320. 

9.  Assignment  of  Error. — Joint  Assignment. — An  assignment  of 
error  challenging  the  ruling  of  the  court  on  a  demurrer  to 
several  paragraphs  of  answer  can  be  sustained  only  by  showing  that 
all  the  paragraphs  named  were  bad. 

Superior  OU  Co.  v.  Whiteman,  149. 

10.  Joint  Assignment  of  Error. — An  assignment  of  error,  **  the  court 
erred  in  sustaining  the  demurrers  to  first  and  second  paragraphs 
of  answer,"  is  joint,  and  does  not  present  for  review  the  rulmg 
as  to  the  sufficiency  of  each  of  the  paragraphs  severally,  but  only 
raises  the  question  of  the  sufficiency  of  the  two  paragraphs  jointly, 
and  if  either  paragraph  is  bad  the  assignment  is  unavailing. 

Board,  etc.,  v.  Trotter,  626. 

11.  Assignment  of  Error.  — Instructions. —  The  refusal  of  the  court 
to  give  requested  instructions  cannot  be  assigned  as  an  inde- 
pendent error  in  the  appellate  court,  but  is  a  proper  cause  for  a 
new  trial  in  a  motion  therefor  addressed  to  the  trial  court. 

Baecher  v.  State,  ex  rel.  Chandler,  100. 

12.  Record. — Instructions. — Instructions  not  set  -out  in  the  record 
cannot  be  considered  on  appeal.  Woods,  Exr.,  v.  Matlock,  304. 

13.  Refusal  of  Court  to  Submit  Interrogatories  to  Jury.  — The  refusal 
of  the  court  to  submit  to  the  jury,  interrogatories  tendered  by  appel- 
lant, cannot  be  assigned  as  error  on  appeal  without  having  been 
first  assigned  as  a  cause  for  a  new  trial  in  a  motion  therefor. 

Aureliu^  v.  Lake  Erie,  etc. ,  R,  R.  Co. ,  384. 

14.  Interrogatories. — Exceptions. —  Record. —  An  exception  to  the 
submission  of  certain  interrogatories  to  the  jury  is  not  properly 
reserved  where  the  bill  of  exceptions  does  not  set  out  the  designated 
interrogatories,  or  the  page  in  the  record  on  which  they  may  be 
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found,  and  no  draft  of  the  verdict  is  set  out  or  statement  contained 
in  the  bill  of  exceptions  to  show  when  the  objection  was  made. 

Lauler  v.  Duckworth^  5S5. 

15.  Longhand  Manuscript  of  Evidence, — How  Made  Part  of  Record, 
— In  order  that  the  original  longhsuid  manuscript  of  the  evi- 
dence become  a  part  of  the  record  on  appeal,  the  record  must 
affirmatively  show  that  said  transcript  was  first  filed  in  the  clerk's 
office,  afterwards  incorporated  in  the  bill  of  exceptions,  then  pre- 
sented to  the  trial  judge  and  authenticated  by  his  signature,  and 
such  bill  of  exceptions  then  filed  with  the  clerk. 

Fifth  Avenue  Savings  Bankv,  Cooper,  IS;  MutnmenhoffT.  Randall, 
44 ;  Porter  v.  FYcUeigh,  662 ;  Utility  Paper  Co,  v.  Atkinson,  tiS7 ; 
City  of  Dunkirk  y,  Wallace,  £98;  Woods,  Exr.,  v.  Matlock,  3G4, 

16.  Dismissal  for  Failure  to  File  Brief  .^-Supersedeas  Brief  .—Rules 
of  Appellate  Court— The  filing  of  a  supersedeas  brief  advancing 
no  argument,  citing  no  authority,  and  giving  no  reason  why  the 
judgment  of  the  lower  court  should  be  reversed,  will  not  prevent 
the  dismissal  of  the  cause  under  rule  nineteen  of  the  Appellate 
Court  requiring  appellant  to  file  a  brief  within  sixty  days  from  the 
submission  thereof. 

Citizens',  etc.,  R.  R.  Co.  v.  Union  Trust  Co.,  Admr.,  40S. 

17.  Dismissal. — Where  there  was  no  judgment  for  or  against  the 
only  appellant  named  in  the  assignment  of  errors,  the  appeal  will 
be  dismissed  by  the  appellate  court  of  its  own  motion. 

City  of  South  Bend  v.  Thompson^  19. 

18.  Complaint.—Default.Sufflciency  WhenTested  for  First  Time 
on  Appeal. — In  an  appeal  from  a  judgment  by  default  it  will  not 
be  assumed  that  anytning  was  proved  beyond  what  is  shown  in  the 
complaint,  and  the  complaint  must  be  sufficient  to  have  withstood 
a  demurrer  for  want  of  sufficient  facts  as  against  an  assignment 
on  appeal  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Globe  Accident  Insurance  Co.  v.  Reid,  2u3. 

19.  Record. — Jurisdiction.  — Default.  —  Where  judgment  was  ren- 
dered against  defendant  on  default  the  record  must  show  service 
of  process,  at  the  time  of  such  default.        Bartindale  v.  Lewis,  2S9. 

20.  Parties.— Jurisdiction.— Qravel  Road  Assessments.— The  qviea- 
tion  as  to  whether  the  real  estate  of  a  school  township  can  be 
legally  assessed  for  the  construction  of  free  gravel  roads  is  not  pre- 
sented by  the  record  where  the  township  is  not  made  a  party  to  the 
appeal.  Mori'Xfw,  Tr.,  v.  Shober,  lii7. 

21.  New  Trial.— Record.— Where  the  record  contains  neither  the 
motion  for  a  new  trial  nor  the  grounds  upon  which  the  new  trial 
was  asked,  an  assignment  of  error  based  upon  the  action  of  the 
court  in  overruling  a  motion  for  a  new  trial  presents  no  question  on 
appeal.  Baecher  v.  State,  ex  rel.  Chandler,  100. 

22.  Motion  to  Dismiss. — Where  the  reasons  for  a  motion  to  dismiss 
a  cause  do  not  appear  by  bill  of  exceptions,  the  appellate  court 
cannot  review  a  ruling  of  the  trial  court  denying  the  motion. 

Board,  etc.,  v.  Scott,  SS7. 

APPEARANCE — When  appearance  by  the  party  objecting  after 

motion  for  venire  de  novo  has  been  sustained  does  not  waive  his 

objection  to  such  action  of  the  court,  see  Practice,  10;  Carthage 

Turnpike  Co.  v.  Overman,  309. 

APPELLATE  COTJBT— Is  not  limited  to  prayer  of  complaint  to 
determine  whether  it  has  jurisdiction  of  a  cause  originating  before 
a  justice  of  the  peace  where  the  amount  in  controversy  is  in  dis- 
pute, see  Appeal  and  Error,  1 ;  McFadden  v.  Rhodes,  487. 
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ABBITBATIOK  AND  AWABB— 

1.  Action  on  Award. — Complaint—The  material  allegations  of  a 
complaint  to  recover  an  award  made  by  an  arbitrator  are,  the  ex- 
istence of  the  differences  between  the  parties  to  the  action;  an 
agreement  to  submit  the  matters  in  dispute  to  arbitration ;  the  sub- 
stance of  the  agreement,  if  oral,  and  if  written,  the  agreement  in 
full;  that  an  award  was  made  in  accordance  with  the  terms  of  sub- 
mission; the  substance  of  the  award,  if  oral,  the  award  itself  if 
written,  and  that  defendant  failed  to  abide  bj  or  perform  the  con- 
ditions of  the  award.  Mand  v.  Patterson,  619. 

2.  Arbitrator  Cannot  Change  Award,— When  an  award  has  been 
made  and  published  the  arbitrator  becomes  functus  qfflcio,  and  he 
cannot  thereafter  change  the  award.  lb. 

8.  Revocation  of  Submission. — A  written  submission  of  a  cause  to 
arbitration  requires  a  written  revocation  and  cannot  be  revoked 
orally.  lb. 

ATTACHMBNT— See  Gabnishmbnt. 

Complaint. —  Parties.  —  Affidavits. —  The  statutory  provisions  upon 
which  the  right  to  an  attachment  depends  must  be  strictly  construed, 
both  as  to  the  subject-matter  of  the  attachment  and  the  manner  of 
enforcing  the  remedy,  and  where  the  bill  of  particulars  filed  witli 
the  complaint  shows  that  one  of  the  defendants  was  not  liable  for 
any  part  of  the  account,  but  as  shown  by  the  affidavit  his  codef end- 
ants  were  about  to  sell  to  him  the  property  sought  to  be  attached, 
for  the  pur[)ose  of  cheating  the  creditors  of  such  codefendants,  the 
action  cannot  be  maintained.  Rodde  v.  Hollweg,  2S2. 

ATTOBNEYS— 

1.  Dissolution  of  Partnership. — The  acceptance  of  the  office  of  cir- 
cuit judse  by  a  member  of  a  law  firm  enects  a  dissolution  of  such 
firm,  and  it  is  immaterial  as  affecting  the  question  of  dissolution, 
whether  or  not  the  other  member  consented  to  such  withdrawal. 

Justice  V.  Lairy,  212. 

2.  Division  of  Fees  after  Dissolution  of  Firm. —  Where  a  mem- 
ber of  a  law  firm  has  severed  his  connection  with  the  firm  by 

»  accepting  the  office  of  circuit  judge,  a  contract  of  employment  of 
such  firm  in  pending  business  is  of  a  divisible  nature,  under  which 
a  recovery  may  be  had  for  services  of  which  the  client  has  already 
had  the  benefit,  but  such  person  can  have  no  interest  in  any  fees 
for  services  rendered  by  the  remaining  member  of  the  firm  in  con- 
cluding that  particular  business.  lb, 

BANKS  AND  BANKING— 

1.  Principal  and  Agent. — Subagent. — Complaint. — Where  a  depos- 
itor authorized  a  bank  to  honor  checks  drawn  on  his  deposit  by 
his  agent  and  general  manager,  recovery  may  be  had  by  the  bank 
against  such  depositor  for  overdrafts,  under  an  allegation  in  the 
complaint  that  the  checks  were  drawn  by  such  agent  and  general 
manager,  notwithstanding  the  proof  showed  that  part  of  said 
checks  were  drawn  by  a  subagent,  where  the  evidence  further 
showed  that  such  checks  were  drawn  by  direction  of  the  agent,  by 
and  with  the  consent  of  the  depositor,  and  that  the  bank  before 
honoring  such  checks  w^as  informed  by  tlie  agent  and  general 
manager  of  such  arrangement.  Wheatley  v.  Kutz,  aus. 

2.  Drafts.  —  Collection.  —  Presentment.  —  Negligence. —  Liability  of 
Collecting  Agent. — Where  a  drawer  who  is  and  remains  solvent 
draws  a  draft  without  right  under  such  circumstances  that  a  right  of 
recourse  upon  him  is  preserved  to  his  indorsee  without  presentment. 
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demand,  or  notice,  a  collecting  agent  failing  to  give  prompt  notice 
of  the  nonaoceptance  or  nonpayment  of  the  draft  sent  him  for  col- 
lection would  only  be  liable  for  nominal  damages;  but  where  the 
drawer  has  become  insolvent  since  the  time  at  which  the  indorsee 
should  have  received  notice  of  the  nonaoceptance  of  the  draft,  in 
accordance  with  the  rules  of  the  law  merchant,  the  collecting 
agent  will  be  held  liable  for  the  loss  caused  by  such  negligence. 
Citizens  Nat'l  Bank,  etc.,  v.  Third  NaVl  Bank,  etc.,  69. 

8.  Drafts. — Collections. —  Customs  and  Usages. — An  averment  in 
an  answer  to  a  complaint  for  damages  against  a  bank  for  negli- 

gence  in  failing  to  collect  a  draft,  that  by  agreement  defendant  was  to 
old  same  a  reasonable  time  without  notice  of  nonaoceptance  or 
nonpayment,  will  be  taken  to  mean  the  time  allowed  by  the  law 
merchant  and  the  custom  of  banks.  Ih. 

4.  Action  for  Damages  Against  Collecting  Agent.  —  Pleading.^ 
Amswer. — No  error  was  committed  in  sustaining  a  demurrer  to  an 
answer  to  a  complaint  in  an  action  for  negligence  in  presenting  a 
draft  for  acceptance  which  did  not  deny  any  of  the  allegations  of 
the  complaint,  but  merely  pleaded  facts  in  mitigation  of  damages,  as 
the  facts  so  pleaded  were  admissible  under  the  general  denial. 

lb. 

6.  Drafts. — Collection. — Notice  of  Dishonor. —The  fact  that  the  in- 
dorsee of  a  bank  draft  knew  that  the  drawer  had  no  funds  in  the 
bank  on  which  the  draft  was  drawn,  and  had  no  reasonable  grounds 
for  belief  that  the  draft  would  be  accepted,  will  not  deprive  such 
indorsee  of  his  right  to  a  notice  of  its  dishonor  from  the  bank  to 
which  such  draft  was  sent  for  collection  where  no  fraud  upon  the 
part  of  the  indorsee  is  shown.  "  lb. 

6.  Drafts.  — Collection.  — Negligence.  — Measure  of  Damages.  — A  bank 
receiving  a  sight  draft  for  collection  is  held  to  strict  vigilance  in 
making  presentment  for  acceptance,  and  if  the  debt  is  lost  through 
the  negligence  of  the  bank  the  measure  of  damages  is,  prima  facie, 
the  amoimt  of  the  bill.  lb. 

7.  Pleading. ^Agreement  Waiving  Rudes  of  Law  Merchant.— Where 
a  complaint  avers  that  a  bank  received  a  draft  for  collection,  and 
undertook  as  required  by  the  law  merchant  and  the  custom  of  banks 
promptly  to  present  same  to  the  drawee  for  acceptance  and  give  no- 
tice of  the  nonaoceptance  thereof,  an  agreement  dispensing  with 
the  requirements  of  the  law  merchant  is  provable  under  the  general 
deniaL  lb. 

8.  Drafts. —  Action  for  Damages  for  Failure  of  Bank  to  Collect 
Draft. — Ansu>er. — An  answer  to  a  complaint  in  an  action  against 
a  bank  for  damages  caused  by  its  negligence  in  failing  to  present  a 
draft  for  collection  sent  it  by  an  indorsee,  to  the  effect  that  the 
drawer  had  no  right  to  draw  the  draft  and  that  the  indorsee  bank 
at  the  time  it  took  the  draft  knew  such  fact,  must  negative  the 
fact  that  the  drawer  intended  to  and  did  afterwards  place  funds  in 
the  bank  to  meet  the  draft  at  maturity,  and  the  inoorsee  was  not 
bound  .to  assume  that  the  drawer  would  not  arrange  for  the  accept- 
ance of  the  draft  by  the  drawee.  lb. 

9.  Drafts. — Insolvency  of  Drawer. — An  answer  to  a  complaint  in 
an  action  against  a  collecting  agent  for  damages  for  failure  of 
such  agent  to  present  a  draft  sent  by  plaintiff  for  collection,  and  to 
give  plaintiff  notice  of  the  nonaoceptance  thereof,  which  alleges 
that  the  drawer  was  insolvent  at  the  time  the  draft  was  drawn 
would  not  constitute  a  defense  to  such  action,  as  insolvency  does 
not  mean  a  total  want  of  property.  lb. 
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10.  Draft8.^Collection, — Notice. — Presentment. — ^The  fact  that  the 
drawer  of  a  draft  is  insolvent  is  no  excuse  for  the  failure  of  the  col- 
lecting agent  to  give  the  indorsee  notice  of  the  presentment  and 
nonacceptance  of  the  draft  by  the  drawee.  lb. 

11.  Drafts. — Solvency  of  Drawer. — Complaint. — An  allegation  in  a 
complaint  that  the  drawer  of  a  draft  remained  in  reputable  credit 
and  continued  to  do  business  until  a  certain  time  warrants  the  con- 
clusion that  during  such  time  he  was  solvent  and  able  to  pay  the 
draft.  lb. 

12.  Drafts. ^Collections. — Agency. — Customs  and  Usages. — Answer. 
—An  answer  to  a  complaint  for  damages  against  a  bank  for  negli- 
gence in  failing  to  collect  a  draft  sent  it  for  collection  by  plaintiff 
bank,  alleging  that  defendant  followed  a  custom  established  by  it 
with  reference  to  drafts  sent  it  by  plaintiff  against  such  drawee  is 
insufficient  where  there  is  no  averment  that  plaintiff  constituted 
defendant  its  continuing  agent.  lb. 

13.  Drafts. — Collection. — Negligence, — Customs  and  Usages. —  It  is 
no  defense  to  an  action  against  a  bank  for  damages  arising  from 
its  failure  to  present  a  draft  for  collection  and  its  consequent  fail- 
ure to  notify  the  sender  of  the  acceptance  or  nonacceptance  there- 
of, that  a  custom  prevailed  between  plaintiff  and  defendant  by 
which  defendant  held  all  paper  sent  it  by  plaintiff  against  drawee 
without  notice  of  nonacceptanca  lb. 

14.  Sight  Draft.  —  Presentation. —  CoUection. — A  bank  recei-^ing  a 
sight  draft  for  collection  should  present  same  not  later  than  the 
day  following  the  receipt  thereof,  where  the  drawee  is  in  business 
and  has  an  office  and  representative  in  the  same  town  where  the 
bank  receiving  the  draft  for  collection  is  located.  lb. 

15.  Drafts. — Collections. — A  bona  fide  indorsee  of  a  bank  draft  is  not 
bound  to  inquire  w^hether  the  drawer  had  the  right  to  draw,  or 
whether  he  expected  it  to  be  paid  upon  presentation,  and  such  fail- 
ure will  not  excuse  a  bank  undertaking  the  collection  of  such  draft 
from  presenting  same  for  collection.  lb. 

16.  Drafts. — Transfer. — Consideration. —  The  payment  of  an  ante- 
cedent debt  is  a  sufficient  consideration  to  make  the  indorsee  of  a 
bank  draft  a  bona  fide  purchaser.  lb. 

BILLS  AND  NOTES — A  promissory  note  not  governed  by  the  law 
merchant  given  for  a  debt  secured  by  a  mechanic's  lien  will  not 
affect  the  lien,  see  Mbchanio's  Lien,  13 ;  Rhodes  v.  Webb- Jameson 
Co.,  196. 

When  the  giving  of  a  promissory  note  does  not  operate  as  a  pay- 
ment of  the  debt,  see  Payment;  Combs  v.  Bays,  263. 

When  extension  of  time  of  payment  releases  surety,  see  Princi- 
pal AND  Surety,  1,  2;  Schieber  v.  Traudt,  349;  Brannon  v.  Irons, 
305. 

1.  Waiver  of  Protest  and  Nonpayment. — Indorser. — The  right  of  an 
indorser  of  a  promissory  note  governed  by  the  law  merchant  to 
require  presentment  for  payment  and  notice  of  nonpayment  may 
be  waived  by  the  terms  or  the  note. 

State,  ex  rel.  Parks,  v.  Hughes,  266. 

2.  Notice  of  Nonpayment. —  Liability  of  Indorser. —  The  indorser 
of  a  promissory  note  governed  by  the  law  merchant  is  not  entitled 
to  presentment  for  payment  or  notice  of  nonpayment  in  order  to 
fix  his  liability,  when  by  the  terms  of  the  note  such  notice  is 
waived.  lb 
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8.  Indorser  May  Be  Sued  Without  Joining  the  Afafcer.— The  holder 
of  a  promissory  note  governed  by  the  law  merchant  may  sue  the  in- 
dorser  without  ioining  the  maker  as  a  defendant,  and  without 
having  previously  sued  the  maker.  lb. 

4.  Indorser. — Rights  and  Remedies. —  The  indorser  of  a  promis- 
sory note  may,  by  paying  the  note  in  the  hands  of  the  indorsee, 
prosecute  an  action  on  the  note  against  the  maker;  and  the  fact 
that  the  maker  had  become  insolvent  and  had  died  after  the  matur- 
ity of  the  note  and  before  suit  was  brought  thereon  against  such 
indorser  cannot  be  made  available  by  the  indorser  as  a  defense  to 
such  action.  lb. 

5.  Agreement  to  Accept  a  Less  Sum  than  Amount  Due. —  Con- 
sideration.— An  agreement  made  by  the  payee  of  a  promissoiy 
note  past  due  to  accept  a  less  sum  than  the  amount  due  thereon  is 
not  bmding  where  there  was  no  valid  consideration  for  such  agree- 
ment. Hodges  v.  Tnuix,  651. 

6.  Extension  of  Time. — Acceptance  of  Interest  in  Advance. — The  ac- 
ceptance of  interest  in  advance  on  a  promissory  note  at  or  after 
thK,  maturity  thereof  is  prima  facte  evidence  of  a  contract  to  extend 
the  time  of  the  note.  Schieber  v.  Traudt,  349. 

7.  Consideration.  — Defense.  — The  fact  th at  the  seller  charged  exorbi- 
tant and  excessive  prices  for  merchandise  for  which  a  promissory 
note  was  given  wul  not,  in  the  absence  of  fraud,  constitute  a  de- 
fense to  an  action  on  the  note.  Hodges  v.  Truax,  651. 

8.  Part  Payment. — Where  the  payer  sent  the  payee  of  a  prom- 
issory note  a  check  for  part  of  tne  sum  due,  with  the  words  in  the 
body  of  the  check  "In  full  of  all  notes  and  obligations  to  date," 
and  accompanied  same  by  a  letter  stating  that  he  made  such  tender 
for  several  reasons,  the  acceptance  of  the  check  acknowledging  the 
receipt  thereof  on  account  did  not  operate  as  a  discharge  of  the 
entire  debt.  lb. 

9.  Township  Orders. — Not  Negotiable  Under  Rules  of  Law  Merchant. 
— Township  orders  are  not  negotiable  under  the  rules  of  the  law 
merchant,  and  an  assignee  of  such  orders  has  no  greater  or  superior 
rights  than  the  original  payee.       Davis  v.  Steuben  School  Tp.,  694. 

10.  Breach  of  Condition. —  Waiver. — Pleading.  —Where  a  complaint 
on  a  promissory  note  conditioned  that  payee  erect  a  factory  of 
certain  dimensions,  averred  a  breach  of  condition  therein,  and 
counted  on  a  waiver  thereof  by  payer  based  upon  an  extension  of 
time  of  payment,  a  demurrer  is  properly  overruled  to  an  answer  to 
such  complaint  which  avers  that  the  proposition  under  which  the 
note  was  signed  had  been  withdrawn  ana  a  new  contract  entered 
into;  that  the  payee  of  the  note  had  received  the  ful*  amount  of 
donation  agreed  upon  and  had  no  further  interest  in  the  note,  and 
that  such  note  was  indorsed  to  plaintiffs  without  consideration,  all 
of  which  facts  were  unknown  to  defendant  at  the  time  the  prom- 
ise relied  upon  in  the  complaint  was  made. 

Bucklen  v.  Johnson,  4O6. 

BONDS—Necessary  allegations  of  complaint  in  action  on  bond  of 
justice  of  the  peace,  see  Justigb  of  thb  Peace;  State,  ex  rel.,  v. 
Bliss,  66t. 

1.  Principal  and  Surety. —  Discharge  of  Surety, —  Guardian  and 
Ward. — The  only  way  in  which  a  surety  can  be  released  from  lia- 
bility on  a  guardian's  bond  is  by  complying  with  the  provisions  of 
section  2517,  Hocner's  R.  S.  1897.    Ru^nh  v.  State,  ex  ret.  Bixler,  5SS. 

2.  Filing  New  Bond. — Release  of  Surety  on  Original  Bond. — Guard- 
ian and  Ward. — The  filing  of  a  subsequent  bond  by  a  guardian 
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before  receiving  pension  mone^r  due  his  ward  will  not  release 
the  surety  on  the  original  bond  given  by  such  guardian  at  the  time 
of  his  appointment,  as  such  second  bond  was  an  additional  bond, 
and  cumulative  in  its  legal  character.  lb, 

8.  Guardian  and  Ward. —  Additional  Bond. —  Order  of  Court. — 
The  fact  that  the  court  used  the  words  **new  bond"  in  its  order 
showing  the  filing  of  a  second  bond  bv  a  guardian  will  not  change 
the  legal  status  of  the  parties  or  the  bindiag  effect  of  either  bond. 

Ih. 

4.  Execution  and  Delivery. —  Date. — Where  a  contract  is  made 
dependent  upon  the  contractor  filing  a  bond  upon  a  certain  date, 
and  such  bond  was  executed  and  delivered  withm  the  time  stipu- 
lated in  the  contract,  the  fact  that  the  bond  was  dated  two  days 
later  than  the  stipulated  time  would  not  invalidate  the  contract. 

Lamed  v.  Maloney,  199. 

BBIBGES— 

1.  Construction  of  on  County  Lines. — Power  of  County  Commis- 
sioners.— Boards  of  county  commissioners  have  no  powers  to  con- 
struct bridges  across  a  stream  on  the  boundary  line  between 
counties  except  such  as  are  expressly  or  impliedly  granted  by 
statute,  and  contracts  entered  into  with  boards  of  commissioners  of 
adjoining  counties  for  the  construction  of  such  bridges  which  are 
not  in  substantial  compliance  with  the  statute  providing  therefor, 
are  void.  Wrought  Iron  Bridge  Co.  v.  Board,  etc.,  672. 

3.  Construction  of  on  County  Line.— Void  Contract.  —  Recovery. 
— (^antum  Meruit. — Where  boards  of  county  commissioners  of 
adjoining  counties  have  failed  to  comply  with  the  statute  in  the 
construction  of  a  bridge  across  a  stream  on  the  boundary  line  of 
such  coimties,  the  contractor  cannot  recover  on  the  quantum  meruit 
for  the  construction  thereof,  although  the  counties  accepted  the 
bridge,  and  the  same  was  used  by  the  citizens  thereof.  lb. 

COMPLAINT— See  Pleading. 
An  amended  complaint  supersedes  the  original,  and  neither  the 

original  complaint  nor  the  demurrer  addressed  thereto  are  part 

of  the  record  on  appeal,  see  Pleadino,  5 ;  Insurance  Company  of 

North  America  v.  Coombs,  331. 
May  be  amended  without  leave  of  court  before  answer,  see  Abatb- 

AND  Revival,  2;  Lake  Erie,  etc.,  B.  W.  Co.  v.  Juday,  436. 
Sufficiency  of,  in  an  action  for  personal  injuries,  see  Neguqence, 

1,  2,  4,  6,  9;  Island  Coal  Co.  v.  Clemmitt,  21;  Lake  Erie,  etc.,  R. 

W.  Co.  V.  Juday,  436;  City  of  Frankfort  v.  Coleman,  368;  Lau- 

ter  V.  Duckworth,  635. 
In  attachment,  see  Attaohment;  Rodde  v.  Holluyeg,  222. 
Necessary  averments  in  action  on  award  made  by  arbitrator,  see 

Arbitbation  and  Award,  1 ;  Mand  v.  Patterson,  619. 
In  action  against  railroad  for  stock  killed,  see  Railroads,  1,2,  Chi- 
cago, etc.,  R.  W.  Co.  V.  Harris,  137.  . 
Sufficiency  of  in  action  on  fire  insurance  policy,  see  Insurance,  8, 

9 ;  Insurance  Company  of  North  America  v.  Coombs,  331;  Home 

Ins.  Co.  of  New  York  v.  Boyd,  173. 
In  action  to  foreclose  mechanic's  lien,  see  Mechanic's  Lien,  9; 

Rhodes  v.  Webb-Jameson  Co.,  195. 
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In  action  for  malicions  prosecution,  see  Malicious  Prosecution, 
1,  2;  Blucher  v.  Zonker,  615. 

In  action  for  slander,  see  Libel  and  Slander,  8;  Bibner  v.  Fleet- 
toood,  421, 

In  action  on  bond  of  justice  of  the  peace,  see  Justice  of  the 
Peace;  State^  ex  reL,  v.  Bliss,  662. 

Where  judgment  was  entered  by  agreement  of  the  parties  the  suf- 
ficiency of  the  complaint  cannot  thereafter  be  raised,  see  Judg- 
ment, 2;  Board,  etc.,  v.  Scott,  227. 

When  relief  granted  cannot  exceed  the  demand  in  complaint,  see 
Practice,  1 ;  Bozarth  v.  McOUlicuddy,  26. 

When  tested  for  first  time  on  appeal,  see  Appeal  and  Error,  18; 
Olobe  Accident  Ins.  Co.  v.  Beid,  203. 

1.  Sufficiency  After  Verdict. — A  complaint  will  be  held  sufficient 
after  verdict,  unless  the  averment  oi  an  essential  fact  has  been 
omitted.  Bertha  v.  Sparks,  4JI. 

2.  Exhibit.— An  exhibit  filed  with  a  complaint  does  not  control  or 
affect  the  complaint  in  any  manner  unless  the  complaint  is  founded 
upon  the  exhibit.  Mand  v.  Patterson,  619. 

8.  Variance. — Recovery  may  be  had  on  proof  of  an  implied  promise 
to  pay,  although  the  complaint  avers  an  express  promise 

Palmer  v.  Miller,  624. 

4.  Sufficiency. — Personal  Injuries. — Negligence, — ^A  complaint  against 
a  foundry  company  for  damages  for  personal  injuries  which  alleges 
that  defendant  excavated  a  large  molding  pit  and  permitted  same 
to  remain  open  and  unsupplied  with  lights  or  signals  and  without 
guards  or  railing  aroimd  it,  and  that  plaintiff  in  the  performance 
of  his  work  without  any  carelessness  on  his  part,  on  account  of  the 
darkness  and  color  of  the  floor  of  the  foundry,  walked  into  the  pit 
and  thereby  sustained  the  injuries  complained  of,  is  sufficiently 
specific  and  states  a  cause  of  action  against  defendant 

East  Chicago  Foundry  Co.  v.  Ankeny,  150. 

5:  Tested  for  First  Time  on  Appeal. — Where  a  complaint  omits  the 
statement  of  a  material  fact  essential  to  a  right  of  reoovery,  the 
question  may  be  raised  for  the  first  time  on  appeal. 

Metropolitan  Life  Ins.  Co.  v,  McCormick,  Jfi. 

6.  When  Attacked  for  First  Time  on  Appeal.  —  Where  enough 
facts  are  stated  in  a  complaint  to  bar  another  action  for  the  same 
cause  it  will  be  held  sufficient  against  an  attack  for  the  first  time 
in  the  Appellate  Court.  Bertha  v.  Sparks,  43L 

CONTRACTS— See  Frauds,  Statute  op;  Sales. 
Between  husband  and  wife  conditioned  upon  divorce  being  granted 

are  not  binding,  see  Husband  and  Wife,  2;  Fredericks  v.  SauU, 

604. 
No  error  was  committed  in  admitting  a  contract  in  evidence  when 

the  question  of  the  performance  thereof  was  made  an  issue  by 

answer,  see  Evidence,  18;  Bozarth  v.  McOUlicuddy,  26. 
Entered  into  with  county  commissioners  for  the  construction  of 

bridges  on  county  lines,  which  are  not  in  substantial  compliance 

with  the  statute,  are  void,  see  Bridges,  1 ;  Wrought  Iron  Bridge 

Co.  V.  Board,  etc.,  672. 


INDEX.  721 

1.  Waiver. — A  person  cannot  be  bound  by  a  waiver  of  his  rights  un- 
less such  waiver  is  made  distinctly,  and  with  a  full  knowledge  of  the 
rights  which  he  intends  to  waive.  Bucklen  v.  Johnson,  406, 

2.  Sale  of  Machinery. — Instruction. — In  the  trial  of  an  action  for 
the  purchase  price  of  a  corn  husker,  an  instruction  to  the  jury  to 
the  effect  that  plaintiff  did  not  agree  to  teach  defendants  how  to  run 
the  machine,  and  if  it  failed  to  operate  property  on  account  of  the 
unskilfulness  with  which  it  was  nandl^  by  defendants  that  plain- 
tiff should  recover,  etc.,  was  properly  given  where  the  contract  pro- 
vided* that  if  the  machine  would  nor  bear  the  warranty  to  do  ^ood 
work,  after  two  days'  trial,  immediate  notice  should  be  given 
plaintiff  who  would  send  a  competent  person  to  remedy  the  defect, 
and  the  defendants'  skill  in  the  management  of  the  machine  was 
raised  by  the  evidence.  Burke  v.  Keystone  Mfg,  Co.,  666. 

8.  Preliminary  ^Negotiations. — Preliminary  negotiations  of  a  sale  are 
merged  into  a  written  contract  of  sale  entered  into  by  the  parties. 

Ih. 

4.  Warranty. — Where  a  com  husker  was  sold  under  a  contract 
warranting  it  to  do  good  work,  providing  **  that  if  the  machine  will 
not  bear  the  above  warranty  after  a  trial  of  two  days,  immediate 
notice  shall  be  given  the  Keystone  Mfg.  Co.,"  etc.,  and  the  pur- 
chaser retained  said  machine  for  ten  days,  husking  corn,  after  hav- 
ing been  informed  by  the  agent  that  he  could  not  make  it  Work,  the 
purchaser  lost  his  right  to  set  up  the  warranty,  where  the  contract 
further  provided  that  the  continued  use  of  the  machine  after  the 
expiration  of  the  time  named  in  the  warranty  would  be  evidence  of 
the  fulfillment  of  the  warranty.  J5. 

6.  Warranty. — Sales  of  Machinery, — ^Where  a  machine  is  sold  under 
a  warranty  to  be  well  made  and  to  do  a  reasonable  amount  of  work, 
the  purchaser  could  not  abandon  the  contract  and  insist  upon  the 
warranty,  where  the  contract  provided  that  if  the  machine  would 
not  bear  such  warranty,  immediate  notice  should  be  given  the  seller, 
and  if  it  could  not  be  made  to  fill  the  warranty  it  was  to  be  returned 
by  the  purchaser  to  the  place  where  he  received  it  and  another  sub- 
stituted therefor,  or  money  or  n'otes  returned.  Jb. 

6.  Intoxicdting  Liquors. — Enforcement  of  Illegal  Contracts. — The 
law  will  not  assist  in  enforcing  the  collection  of  an  account  for  beer 
sold  to  be  retailed  by  the  purchaser  without  license,  where  the  seller 
knew  that  the  purchaser  had  no  license  to  sell,  and  that  it  was  to 
be  disposed  of  in  violation  of  law. 

Terre  Haute  Breiving  Co,  ▼.  Hartman,  696. 

7.  Breach  Of. — Street  Improvenients. — Assessments. — Municipal  Cor- 
porations.— Where  a  city  accepts  work  upon  its  streets,  under 
contract  therefor,  it  cannot  by  affirmative  action  discontinue  the 
work  and  prevent  the  possibility  of  levying  and  collecting  assess- 
ments upon  the  property  benefited,  and  thereby  escape  liability  for 
payment  of  such  work.  City  of  Dunkirk  v.  Wallace,  £98, 

8.  Breach  Of  ^Measure  of  Damages.  —Street  Improvements.  — Munic- 
ipal Corporations, — Where  a  city  wrongfully  prevents  a  contractor 
from  completing  street  improvements  m  accordance  with  a  con- 
tract tiieref or  entered  into  by  it,  the  contractor  may  recover  for  the 
reasonable  value  of  the  work  done  and  the  money  expended  in  mak- 
ing such  improvements.  Ih. 

9.  Mistake. — Sales. — Mutual  assent  is  necessary  to  the  formation  of  a 
contract,  and  where  the  minds  of  the  contracting  parties  never  met 
on  a  proposition  made  by  the  seller  of  merchandise  on  account  of  a 
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mistake  in  the  price  quoted,  such  mistake  goes  to  the  essence  of  the 
agreement  and  excludes  assent,  and  thereby  prevents  the  formation 
of  the  contract.  Mummenhoff  v.  RandaU,  44. 

10.  Mistake. — Implied  Agreement. —  ScUes. —  Where  a  buyer  after 
being  informed  of  a  misteke  in  the  price  quotation  of  merchandise 
shipped  hjm,  and  of  the  price  which  the  seller  intended  to  quote, 
at  which  price  the  buyer  must  receive  it  or  not  receive  it  at  all, 
receives  and  disposes  of  the  merchandise,  he  will  be  liable  for  the 
price  intended  to  be  quoted.  lb. 

11.  Promise  to  Make  Provision  by  WUl. — A  promise  upon  a  valuable 
consideration  to  make  provision  by  will  is  a  valid  contract,  and  an 
action  will  lie  for  its  breach.  Woods,  Exr.,  v.  Matlock,  S64. 

12.  Indexing  Records. — County  Commissioners. — A  contract  entered 
into  by  the  county  commissioners  with  the  recorder  to  reindex  the 
deed  and  mortgage  records  for  the  sum  of  four  cents  for  each  entry 
of  deed  and  mortgage,  when  construed  with  sections  5938  et  seq'. 
Homer's  R.  S.  1897,  providing  the  manner  in  which  such  work  shall 
be  done,  is  held  to  mean  four  cents  for  each  instrument  indexed,  and 
not  four  cents  for  each  entry.  Hubler  v.  Board,  etc.,  404. 

C0NTBIBX7T0BT  NEGhUGEN'CE^Of  person  injured  on  defective 
street  having  knowledge  of  the  defect,  see  Municipal  Corpora- 
tions; 6;  City  of  Frankfort  v.  Coleman,  SG8, 

Railroad  Crossing. — Facts  found  by  a  special  verdict  in  the  trial  of 
an  action  for  personal  injuries  received  by  plaintiff  at  a  railroad 
crossing,  that  plaintiff  stopped  and  looked  for  the  approach  of  a 
train  when  within  270  feet  of  the  track,  and  again  when  within  60 
feet  of  the  track,  but  at  such  times  the  view  was  obstructed  by 
trees  and  buildings,  and  which  shows  that  if  plaintiff  had  stopped 
and  looked  when  within  25  feet  (ft  the  track,  she  could  have  seen 
the  train  approaching  at  a  distance  of  700  or  800  feet,  but  that  she 
neither  looked  nor  listened,  show  plaintiff  guilty  of  such  negligence 
contributing  to  her  injury  as  to  prevent  a  recovery. 

Aurelius  v.  Lake  Erie,  etc.,  R,  R,  Co,,  684» 

C0B0NEB8— 

Inquests. — When  a  coroner  has  held  an  inquest  on  view  of  a  body, 
and  returned  a  verdict,  and  filed  same  with  the  clerk  of  the  circuit 
court  as  provided  by  statute,  he  cannot  afterward  upon  his  own 
motion  or  upon  application  of  friends  of  the  deceased  hold  a  second 
inquest,  and  bind  the  county  for  the  value  of  tlie  services  of  a  sur- 
geon who  made  an  examination  of  the  body  at  such  second  inquest 

Board,  etc. ,  v.  Van  Cleave,  643. 

GOBFOSATIONS  —  When  liable  for  maintaining  a  nuisance,  see 
Nuisance,  2;  Criminal  Laws  2;  Paragon  Paper  Co.  v.  State,  3 14, 
Manner  of  service  in  criminal  prosecutions,  see  Criminal  Law,  1 ; 
lb. 

COSTS— 

Judgment  Less  Than  Fifty  Dollars. —  Mechanic's  Lien, — Where  it 
is  shown  by  the  finding  and  judgment  of  the  circuit  court  in 
an  action  to  foreclose  a  mechanic's  lien,  that  plaintiff  abandoned 
the  lien,  and  judgment  was  rendered  on  account  only  for  a  sum 
less  than  $50.00.  the  cost  of  such  action  should  be  taxed  against 

glaintiff  under  the  provision  of  section  600,  Burns'  R.  B.  1894  ( 591  ^ 
[omer's  R.  S.  1897),  that,  in  actions  for  money  demands  on  con- 
tract commenced  in  the  circuit  or  superior  courts  if  the  plaintiff 
recover  less  than  $50.00  exclusive  of  costs,  he  shall  pay  costs,  etc. 

Cotton  V.  Routh,  6S0. 
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COUNTY  COMMISSIONEBS— Ck>ntract8  entered  into  for  the  con- 
struction of  bridges  on  county  lines  not  in  substantial  compliance 
with  statute  are  void,  see  Bridges,  1 ;  Wrought  Iron  Bridge  Co. 
V.  Board,  etc,  67S. 
An  appeal  from  conmiissioners'  court  in  an  action  on  claim  is  tried 
de  novo,  see  Praotiob,  18;  Board,  etc,  v.  Scott,  f827. 

1.  Rejected  Claims. — The  board  of  county  commissioners  has  power 
to  agree  that  a  judgment  be  entered  against  it  in  the  circuit 
court  on  appeal  from  such  board  rejecting  a  claim  filed.  lb. 

2.  Joint  Session. — Notice  of  Meeting. — It  is  not  provided  by  statute 
how  notice  shall  be  ^ven  to  convene  boards  of  commissioners  of 
adjoining  counties  in  joint  session,  but  it  will  be  presumed  where 
such  boards  met  that  some  kind  of  notice  was  given. 

Wroitght  Iron  Bridge  Co.  v.  Board,  etc.,  672, 

COUNTY  8X7BVEYOB— 

Ditch  Allotments. — Notice. —  Recovery  for  Services  under  Act  of  1897. 
— A  county  surveyor  may,  under  the  provisions  of  the  act  of  1897 
^Acts  1897,  p.  137),  recover  from  the  county  for  services  rendered 
in  validating  ditch  allotments  made  under  the  act  of  1889,  sec- 
tion 5632  et  seq..  Bums'  R.  S.  1894  (4284a  et  seq.,  Horner's  R.  S. 
1897),  where  such  allotments  were  void  for  want  of  jurisdiction 
on  account  of  failure  to  give  personal  notice  at  the  time  such  allot- 
ments were  made.  Board,  etc.,  v.  Trotter,  627. 

COUNTY  TREASURER— A  county  tre&surer  whose  term  of  office 
had  expired  before  taxes  were  paid  cannot  maintain  an  action 
against  the  board  of  county  commissioners  for  compensation  for 
the  collection  of  such  taxes,  seeTAiCATlON,  1 ;  Saint  v.  Board,  etc., 

281. 

COUBT  STENOGBAPHER— When  attorney  may  bind  client  in 
employment  of,  see  Work  and  Labor;  Palmer  v.  Miller,  624. 

CRIMINAL  LAW— 

1.  Affidavit  and  Information. —  Corporations. — Section  1754,  Bums' 
R.  S.  1894,  requiring  that  in  a  criminal  prosecution  against  a  cor- 
poration a  copy  of  the  indictment  or  information  shall  be  served 
and  returned  with  the  summons,  does  not  require  service  of  the 
affidavit  upon  which  an  information  is  based. 

Paragon  Paper  Co.  v.  State,  SI4. 

2.  Under  What  Statute  a  Corporation  is  Indictable  for  Maintain- 
ing Nuisance.— A  corporation  is  not  indictable  under  section  2154, 
Bums'  R.  S.  1894,  imposing  a  fine  not  exceeding  $500.00  upon 
whoever  erects,  uses  or  maintains  a  building  which  by  occa- 
sioning noxious  exhalations  becomes  a  public  nuisance;  it  is  onl^ 
by  virtue  of  section  1970,  Bums'  R  S.  1894,  that  a  corporation  is 
liable  for  such  prosecution.  lb. 

CUSTOMS  AND  USAGES— 

1.  Banks  and  Banking. — Usage  can  only  regulate  the  manner  of  the 
performance  of  required  acts,  it  cannot  excuse  nonperformance. 

Citizens  Nafl  Bank,  etc.,  v.  Third  Nat  I  Bank,  etc.,  69. 

2.  Negligence. — Banks  and  Banking. — A  party  will  not  be  permitted 
by  negligence  to  make  a  custom  to  exempt  him  from  liability  on 
account  of  such  negligence.  lb. 

DAMAGES — The  law  presumes  general  damages  as  natural  and 
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1 

probable  cons^uences  of  the  publication  of  defamatory  lan- 
guage which  ia  libelous  per  ee,  see  Libel  and  Slander,  2;  Tracy- 
V.  Hacket,  1S3. 

When  exemplary  damages  cannot  be  assessed,  see  Libel  and  Slan- 
der, 1 ;  Ih. 

When  may  be  recovered  from  adjoining  landowner  for  making  ex- 
cavations depriving  him  of  lateral  support,  see  Adjoining  Land- 
owners, 1,  2,  8,  4,  5;  Bohrer  v.  Dienhart  Harness  Co.,  4S9. 

Cannot  be  recovered  for  the  death  of  an  immarried  woman  over 
twenty-one  years  of  age,  by  her  father  and  brothers  and  sisters, 
where  it  is  not  shown  thiMi  a  pecuniary  loss  was  sustained  there- 
by, see  Death  by  Wrongful  Act;  Diebold,  Admr.,  v.  Sharp, 

A  judgment  will  not  be  reversed  on  account  of  failure  of  the  jury 
to  award  nominal  damages,  see  Libel  and  Slander;  Tracy  v. 
Hacket,  ISS, 

1.  Amount  Of. — Discretion  of  Jury. — A  jury  has  a  wide  discretion 
in  awarding  damages,  and  a  verdict  will  not,  as  a  general  rule,  be 
disturbed  on  account  of  excessive  damages. 

City  of  Frankfort  v.  Coleman,  368. 

2.  Excessive  Damages. —When  Verdict  WiU  Not  be  Disturbed  on 
Account  Of. — The  Api>ellate  Court  will  not  set  aside  a  verdict  of' a 
jury  on  account  of  excessive  damages  where  the  damages  assessed 
are  not  so  great,  in  view  of  the  evidence,  as  to  induce  the  belief 
that  the  jury  acted  from  prejudice,  partiality,  or  corruption. 

Lauter  v.  Duckworth,  535. 
BBATH  BY  WBONGFUL  ACT— 

Damages. — Recovery  by  Relatives  of  Deceased. — Damages  cannot' be 
recovered  for  the  death  of  an  unmarried  woman  over  twenty-one 
years  of  age  by  her  administrator  for  the  benefit  of  her  father  and 
brothers  and  sisters,  where  it  is  not  shown  that  she  was  rendering 
services  for  any  person  for  whose  benefit  the  action  was  brought,  or 
that  either  of  such  persons  were  dependent  upon  her  in  such  a  sense 
that  any  ascertainable  pecuniary  loss  was  occasioned  by  her  death. 

Diebold,  Admr.,  v.  Sharp,  474. 

DECEDENTS'  ESTATES— 

1.  Promise  of  Decedent  to  Pay  Certain  Sum  of  Money  at  THme  of 
Death. — An  express  promise  to  pay  a  certain  sum  of  money  at  or 
after  the  death  of  promisor,  if  founded  upon  a  valuable  considera- 
tion, may  be  enforced  after  his  death,  against  his  estate. 

Woods,  Exr,,  v.  Matlock,  364. 

2.  Claims. — Demand. — No  demand  of  the  administrator  was  neces- 
sary before  filing  a  claim  against  a  decedent's  estate  for  money 
which  decedent  received  and  promised  to  pay  claimant  at  or  after 
promisor's  death.  lb. 

8.  Claims  Against. — Form  Of. — A  claim  against  a  decedent's  estate 
need  not  be  in  the  form  of  a  regularly  orafted  complaint,  but  a 
succinct  and  definite  statement  showing  prima  facie  indebtedness 
of  the  estate  to  the  claimant,  due,  or  to  become  due,  and  setting 
forth  the  demand  with  sufiftcient  clearness  to  apprise  the  defendant 
of  the  nature  of  the  claim,  and  to  bar  another  action  for  the  same 
demand,  is  suflScient.  Tb ;  Hyatt,  Admx.,  v.  Bonham,  ii56, 

DEMAND — No  demand  is  necessary  before  suit  for  money  due  on 
contract,  see  Action,  1 ;  Bertha  v.  Sparks,  431. 
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A  demand  against  the  administrator  is  not  necessary  before  filing 
a  claim  against  a  decedent's  estate,  see  Decedents'  Estates,  2 ; 
•       WoodSy  Exr.,  v.  Matlock,  36 J^. 

No  demand  need  be  alleged  in  an  action  to  foreclose  a  mechanic's 
lien,  see  Mechanic's  Lien,  9;  Rhodes  v.  Webb-Jameson  Co.,  195. 

DISMISSAL  OF  ACTION— The  filing  of  a  supersedeas  brief  will 
not  prevent  the  dismissal  of  a  cause  under  rule  nineteen  of  Ap- 
pellate Court,  see  Appeal  and  Error,  16;  Citizens',  etc.,  R.  R. 
Co.  T.  Union  Trust  Co.,  Admr.,  40g. 
Where  there  was  no  judgment  for  or  against  the  only  appellant 
named  in  the  assignment  of  errors,  the  appeal  will  be  dismissed 
by  the  Appellate  Court  of  its  own  motion,  see  Appeal  and  Error, 
17 ;  City  of  South  Bend  v.  Thompson,  19. 

^DIVORCE— The  alimony  granted  a  wife  in  a  divorce  proceeding  is 
taken  from  the  husband's  property >|ind  the  wife's  separate  prop- 
erty is  not  affected  by  the  decree,  see  Hxjsband  aKd  Wife,  1 ; 
Fredericks  v.  Sault,  6O4. 
Contracts  between  husband  and  wife,  conditioned  upon  divorce  be- 
ing granted,  are  not  binding,  see  Husband  and  Wife,  2 ;  lb. 

EVIDENCE — Defendant  may,  under  the  general  denial,  prove  plain- 
tiff's character  to  be  bad,  in  mitigation  of  damages  in  an  action 
for  libel,  see  Libel  and  Slander,  5;  Tracy  v.  Hacket,  133. 

Opinion  of  witness  as  to  the  amount  of  damages  caused  by  failure 
of  lessor  to  make  repairs  is  not  admissible  in  an  action  for  rent, 
see  Landlord  and  Tenant,  3;  Ross  v.  Stockwell,  86. 

No  question  is  presented  in  a  motion  for  a  new  trial  on  the  ground 
that  the  finding  was  not  sustained  by  sufficient  evidence,  where 
judgment  was  entered  by  agreement,  see  Judgment,  1;  Board, 
etc..  V.  Scott,  227. 

Where  the  evidence  is  not  in  the  record  the  court  will  presume  that 
instructions  were  refused  because  they  were  not  applicable  to  the 
case  made  by  the  evidence,  see  Instructions,  \',  Fifth  Ave.' Sav- 
ings Bank  v.  Cooper,  13. 

As  to  specific  damages  of  remonstrant  in  a  proceeding  to  establish  a 
highway,  see  Highways,  3 ;  Lake  Erie,  etc. ,  R.  R.  Co. ,  v.  Spidel,  8. 

1.  Objections. — An  objection  made  to  the  admission  of  evidence 
which  is  not  pointed  out  to  the  trial  court  vnW  not  be  considered  on 
appeal.  Bozarth  v.  McOillicuddy,  26. 

2.  Objection  to  Admission  Of — An  objection  to  the  admission  of 
evidence  for  the  reason  that  same  was  **  irrelevant,  immaterial,  and 
incompetent"  raises  no  question  for  review  on  api)eal. 

State,  ex  rel.  Parks,  v.  Hughes,  266. 

8.  Objections.— Offer  to  Prove.— To  save  a  question  on  a  ruling  of 
th9  trial  court  in  excluding  the  testimony  of  a  witness,  a  specific 
statement  by  way  of  an  offer,  must  be  made  to  the  court,  of  the 
testimony  which  the  witness  will  give  in  answer  to  the  question 
and  if  the  bearing  is  remote  or  inferential,  its  relevancy  must  be 
suggested.  Lauter  v.  Duckworth,  6 Jo. 

4.    Admissibility. — Object  ion.— It  is  not  error  to  overrule  an  objection 
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to  the  admission  of  certain  evidence  as  a  ^hole  where  part  of  the 
evidence  objected  to  was  admissible. 

States  ex  rd.  Parks,  v.  Hughes,  866. 

6.     Weight  Of. — The  Appellate  Court  will  not  weigh  the  evidence  for 
the  purpose  of  determining  the  preponderanoe'thereof . 
Scheiher  v.  Traudt,  $49;  City  of  Frankfort  v.  Coleman,  SG8;  Wash- 
ington Township,  etc.,  Co.  v.  McCormick,  663. 

6.  Weight  Of.  Special  Finding. — Where  there  is  any  evidence  sup- 
porting the  material  facts  of  a  special  finding  the  court  will  sustain 
the  finding  without  weighing  the  evidence. 

Terre  Haute  Brewing  Co.  v.  Hartnian,  696. 

7.  Sufficiency  of  to  Sustain  Verdict. — The  appellate  tribunal  will  not 
disturb  a  verdict  of  a  jury  upon  the  mere  weight  of  the  evidence, 
but  where  there  is  no  evidence  to  support  the  verdict  upon  a  mate- 

*  rial  question  in  issue,  the  judgment  will  be  reversed. 

LaM  Erie,  etc.,  R.  W.  Co,  v.  Juday,  436, 

8.  When  Not  in  Record. — Where  the  evidence  is  not  in  the  record 
it  will  be  presumed  that  the  judgment  is  sustained  by  the  evidence. 

Citizens  NaVl  Bank,  etc.,  v.  Third  NaVl  Baiik,  etc,  69, 

9.  Objections. — Practice. — Defendant  was  not  harmed  in  the  trial  of 
an  action  for  damages  resulting  from  the  defective  construction  of 
a  dry  well  in  his  factory  by  refusing  to  permit  him  to  state  as  a 
witness  his  experience  in  the  use  of  dry  wells,  where  he  was  allowed 
to  describe  his  experience  with  the  dry  well  in  question. 

Lauter  v.  Duckworth,  636, 

10.  Witnesses. — Conversations  by  Flaintiff  With  Defendant's  Wit- 
ness.— No  error  was  committed  in  permitting  defendant's  witness 
to  testify  on  cross-examination  as  to  a  conversation  between  him- 
self and  plaintiff  and  plaintiff's  attorney,  in  the  absence  of  defend- 
ant, in  which  he  refused  to  talk  to  them  concerning  the  case  on 
trial,  where  such  evidence  was  introduced  for  the  purpose  of  show- 
ing the  feeling  of  the  witness  toward  the  parties.  lb. 

11.  Admission. — Objection. — Waiver. — Where  a  party  objects  to  the 
admission  of  evidence  and  afterward  introduces  evidence  of  the 
same  character  in  rebuttal  thereof,  he  does  not  thereby  waive  his 
objection. 

Washington  Township,  etc..  Light  Co.,  v.  McCormick,  663. 

12.  Variance. — Decedejits*  Estates. — Claims.— There  was  no  material 
variance  between  the  statement  of  a  claim  filed  against  a  decedent's 
estate  and  the  proof  thereof,  where  the  statement  showed  a  balance 
of  a  certain  amount  for  opera  chairs  of  the  date  of  the  original  pur- 
chase, and  the  proof  showed  that  the  goods  were  purchased  by 
another,  and  decedent  had  assumed  the  payment  of  such  balance. 

Hyatt,  Adinx.,  v.  Bonham,  i:56. 

13.  Contract. — Where  the  question  of  the  performance  of  a  contract 
was  made  an  issue  by  the  answer,  it  was  not  error  to  admit  it  in  evi- 
dence. Bozarth  v.  McGHlicuddy,  £6. 

14.  Opinion  of  Witness. — In  the  trial  of  a  cause  against  a  railroad 
company  for  damages  to  plaintiff  caused  by  his  horse  becoming 
frightened  at  a  hand -car  on  defendant's  track,  it  was  improper  to 
ask  plaintiff  as  a  witness  whether  he  could  have  turned  his  horse, 
and  thus  averted  the  injury  if  the  highway  had  not  been  obstructed 
with  cross-ties,  and  whether  he  could  have  managed  and  controlled 
the  horse  had  defendant  stopped  the  hand-car,  as  such  questions 
called  for  the  opinion  of  the  witness. 

Lake  Erie,  etc.,  R.  W,  Co.,  v.  Juday,  436. 

15.  Natural  Oas  Contract. — In  an  action  to  recover  for  the  price 
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of  gas  furnished  defendant,  it  was  error  to  admit  in  evidence,  in 
defense  thereof,  the  testimony  of  witnesses  who  received  gas  from 
the  same  main  as  defendant,  to  the  effect  that  they  had  an  insuf- 
ficient supply  of  gas  during  the  time  in  question,  without  showing 
that  their  connections  were  of  the  same  or  of  a  similar  character  as 
that  of  defendant,  where  it  was  defendant's  duty  under  the  con- 
tract to  conduct  the  gas  from  the  main  to  his  residence. 

Washington  Township,  etc..  Light  Co.  v.  McCormick,  663. 

16.  Partnership. — Declaration  of  Partner. — Statements  made  by  one 
partner  in  the  absence  of  the  other  in  the  negotiation  of  a  loan  for 
the  partnership  business  are  admissible  in  evidence  in  an  action  for 
the  collection  of  the  money  so  loaned.  Britton  t.  Britton,  6S8. 

17.  Agreed  Statement  of  Facts.— How  Brought  into  Record.— An 
agreed  statement  of  facts  is  not  an  agreed  case  under  the  statute  by 
reason  of  its  being  certified  as  such,  but  when  such  statement  is 
mere  evidence  in  the  cause,  it  must  be  brought  into  the  record  by  a 
bill  of  exceptions.  Wright  v.  Shdt,  1, 

EXBCTJTION— Failure  of  person  claiming  ownership  of  property 
seized  on  execution  to  claim  same  will  constitute  a  bar  to  a  sub- 
sequent action  against  the  officer  for  the  recovery  thereof,  see 
Action,  3;  Wright  v.  Shelt,  1. 

FELLOW  SEBVANT—See  Master  and  Servant. 

FIBES— Liability  of  railroad  company  for  damages  residting  from 

fires  escaping  from  right  of  way,  see  Railroads,  4,  5;  Chicago* 

etc,  B,  R,  Co,  V.  Bailey,  163. 

Negligence. —  Independent  Contra^itor. —  A  landowner  is  liable  for 
the  negligence  of  a  contractor  in  permitting  fire  to  escape  to 
adjacent  lands  from  lands  which  he  had  contracted  to  clear  and 
make  ready  for  the  plow,  where  such  negligence  flowed  directly 
from  the  acts  which  tne  contractor  agreed  to  do,  and  was  by  the 
landowner  authorize<l  to  do,  and  which  was  the  natural  and  prob- 
able consequence  of  the  performance  of  the  work  in  the  manner 
and  time  agreed  upon.  Cameron  v.  Oberlin,  142. 

FORMER  ADJUDICATION— 

1.  Answer. — Sufficiency. — An  answer  to  a  complaint  alleging  that 
prior  to  the  commencement  of  such  action  plaintiff  filed  a  com- 
plaint against  the  same  parties  alleging  the  same  facts  as  in  the 
present  complaint,  to  which  complaint  defendant's  demurrer  was 
sustained  on  account  of  insufficiency  of  facts,  and  plaintiff  refus- 
ing to  plead  further  judgment  was  rendered  for  defendant  which 
was  unappealed  from,  and  is  still  in  fidl  force  and  effect,  is  suffi- 
cient to  show  a  former  adjudication  in  bar  of  the  action,  where  it  is 
shown  that  the  court  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter of  the  action.  Porter  v.  Fraleigh,  662. 

2.  Counterclaim. — Where  it  is  shown  in  an  action  on  account  that 
plaintiff  had  appeared  in  an  action  against  him  by  defendant  on  a 
promissory  note  and  filed  answer  and  counterclaim  setting  up  the 
same  matter  embraced  in  the  account  in  suit,  and  judgment  was 
rendered  for  the  full  amount  of  the  note,  the  issue  thus  presented, 
whether  fully  determinHkl  or  not.  amounts  to  an  adjudication,  and 
constitutes  a  bar  to  the  subsequent  action.       Steves  v.  Frazee,  fiS^., 

FBAX7D— 

False  Representations.  —  Complaint. —  Statute  of  Frauds. —  Allega- 
tions in  a  complaint  charging  that  defendant  falsely  and  frauuu- 
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lently  represented  to  plaintiff  that  a  certain  salt  mining  com- 
pany was  in  a  prosperous  condition,  thereby  indacinjj^  plaintiff 
to  purchase  stock  in  said  company,  which  was  issued  direct  from 
the  company  to  plaintiff,  amount^only  to  charging  defendant  with 
statements  made  for  the  purpose  of  estabhshing  the  credit  of  the 
said  company  with  intent  that  it  should  thereby  obtain  mon^j ,  and 
not  being  made  in  writing  such  representations  are  within  the  stat- 
ute of  frauds,  section  6684,  Bums'  R  S.  1894  (4909,  Horner's  R  S. 
1897),  providing  that  "no  action  shall  be  maintained  to  charge  a 
person  by  reason  of  any  representation  made  concerning  the  char- 
acter, conduct,  credit,  abihty,  trade  or  dealing  of  any  other  person, 
unless  such  representations  be  made  in  writmg  and  signed  by  the 
party  to  be  charged  thereby  or  by  some  person  thereunto  by  him 
legally  authonzed."  Heintz  v.  MueUer,  2J^. 

7BAX7DS,  STATUTE  OF- 

1.  Promise  to  Pay  the  Debt  of  Another.—Consideration, — Where 
a  promise  is  made  to  a  debtor  to  pay  his  debt  to  a  third  person, 
upon  a  sufficient  consideration  passing  between  the  debtor  and  the 
promisor,  an  action  may  be  maintained  on  the  promise  without  the 
discharge  of  the  original  debtor.       Hyatt ,  Adr.ix,,  v.  Bonham,  S56, 

2.  Promise  to  Pay  the  Debt  of  Another.  — To  make  the  promise  to  pay 
the  debt  of  another  collateral,  and  bring  it  within  the  statute  of 
frauds,  section  6629,  Bums'  R.  S.  1894  (4904,  Homer's  R.  S.  1897), 
it  must  be  a  promise  to  answer  to  the  creditor  for  the  debt,  default, 
or  miscarriage  of  a  third  person  who  is  liable  therefor  and  con  tin  u& 
liable:  the  statute  has  no  application  where  the  original  debtor  is 
discharged,  and  the  promisor  is  substituted  as  the  debtor.  lb, 

3.  Cov tracts  Relating  to  the  Sale  of  Land*.— Where  a  land  im- 
provemeTit  company  made  a  parol  contract  with  defendant  to  pur- 
chase a  lot  on  condition  that  a  ^lass  company  employing  a  certain 
number  of  men  should  locate  its  plant  m  the  town,  and  the  glass 
company  performed  its  part  of  the  contract  and  laid  out  and  platted 
the  land,  and  defendant  selected  his  lot  and  took  possession  tnereof, 
the  statute  of  frauds  will  not  apply  in  an  action  by  the  glass  com- 
pany against  defendant  for  the  purchase  price  of  such  lot. 

Washington  Olass  Co,  v.  Mosbaugh,  105. 
GA&NISHMEKT— 

1.  Attachment. — Affidavits. — Where  affidavits  in  attachment  and 
garnishment  are  held  insufficient  no  further  proceedings  can  be  had 
m  such  case  until  sufficient  affidavits  are  filed. 

Teutonia  Loan  and  Building  Co,  v.  Turrell,  469. 

2.  Attachment. —  Affidatnts. —  Where  the  court  dismissed  a  cau^e 
in  attachment  and  garnishment  on  account  of  the  insufficiency  of 
the  affidavits  on  which  such  proceeding  was  based,  additional  affi- 
davits filed  with  the  clerk  while  the  court  had  under  consideration 
the  original  affidavits  are  not  properly  a  part  of  the  record  on 
appeal.  lb, 

GIFTS— 

Conditional  Sales. —  The  purchaser  of  property  at  a  conditional  sale, 
the  title  remaining  in  the  vendor  until  the  purchase  price  is  paid, 
can  do  nothing  with  the  property  that  would  defeat  the  vendor's 
right  to  claim  the  property,  but  he  caH  estop  himself  by  gift  of 
such  property  from  afterward  claiming  the  property  on  the  ground 
that  when  he  made  the  gift  he  had  no  title  to  the  property. 

Fredericks  v.  Sault,  6O4. 

GRAVEL  BOADS— 

Construction. — Liability  of  Snperintoident.— The  act  of  1889  (Acts 
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188&,  p.  483 )» does  not  authorize  an  action  to  be  brought  against 
the  superintendent  of  construction  of  free  gravel  roads  for  material 
used  in  the  construction  thereof.  Bartindcde  v.  Lewis,  S89, 

GUARANTY— 

Indorsement  of  Totmiship  Warrant  by  Trustee. — An  indorsement  of  a 
township  warrant  by  the  trustee  of  the  township  issuing  same>  in 
the  following  words:    **The  within  warrant  is  O.  K.  and  will  be 

Said  promptly  when  due/'  does  not  amount  to  a  guaranty  and  ren- 
er  tne  indorser  liable  for  the  payment  of  such  warrant  to  the 
indorsee  thereof.  Fowler  Nafl  Bank  v.  Brown,  Admx.,  4SS, 

GUARDTAN  AND  WARD— The  filing  of  a  subsequent  bond  by  a 
guardian  before  receiving  pension  money  due  his  ward  will  not 
release  the  surety  on  the  original  bond,  see  Bonds,  2;  Rtish  v. 
State,  ex  rd.  Bixler,  6£3, 


1.  Improvement. — Publication  of  Notice  of  Election,— County  Not 
Liable. — A  county  is  not  liable  for  the  cost  of  the  publication  of 
notice  of  an  election  under  the  aet  of  1B98  for  the  improvement 
of  highways,  section  6924  et  seq,.  Bums'  R.  S.  1894  (Acts  1898, 

p.  196).  Walker  v.  Board,  etc,  668. 

2.  When  Road  Becomes  Public  Highway  by  Use. — ^Where  a  high- 
way has  been  used  by  the  public  for  more  than  twenty  years 
it  becomes  a  lawfully  existing  highway,  and  the  right  of  the  public 
to  use  it  becomes  fixed.  City  of  Frankfort  v.  Coleman,  S68. 

8.  Remonstrance. — Failure  of  Remonstrance  to  State  Any  Specific 
Claim  of  Damages. —  Waiver. —  Evidence. —  Where  in  the  loca- 
tion of  a  highway  an  owner  of  real  estate  over  which  the  pro- 
posed highway  passed,  filed  a  remonstrance  for  damages,  the 
refusal  of  the  circuit  court  on  appeal  to  admit  evidence  as  to  specific 
damages  on  the  groimd  that  the  remonstrance  contained  no  specific 
claim  covering  the  damages  inquired  about  was  error  where  the 
petitioners  made  no  objections  to  the  remonstrance,  nor  in  any  w^ay 
tested  the  sufficiency  of  same,  either  in  the  commissioners'  court  or 
in  the  circuit  court.  Lake  Erie,  etc.,  R.  R.  Co.  v.  Spidel,  8, 

HUSBAND  AND  WIFE  - 

1.  Divorce. —  Alimony. —  Wife*s  Separate  Property.  — The  alimony 
granted  a  wife  in  a  divorce  proceeding  is  taken  from  the  hus- 
band's property,  and  the  wifes  separate  property  is  not  affected 
by  such  decree.  Fredericks  v.  Sault,  604. 

2.  Contracts  Betioeen,  Conditioned  on  Divorce  BHng  Granted. — 
An  agreement  made  by  a  husband  and  wife  concerning  their  prop- 
erty rights,  conditioned  upon  a  divorce  being  granted,  is  contrary 
to  the  policy  of  the  law,  and  is  binding  upon  no  one.  lb. 

3.  Tenants  by  Entireties. — Action  for  Damages. — Parties. — Natural 
Gas  Explosion.  A  husband  may  maintain  an  action  for  damages 
to  a  storeroom  of  which  he  held  possession,  caused  by  a  natural 
gas  explosion,  without  joining  his  wife,  where  the  premises  were 
held  by  him  and  his  wife  as  tenants  by  entireties. 

Sheridan  Gas,  Oil  and  Coal  Co.  v.  Pearson,  252. 

INSTRUCTIONS— Refusal  of  the  court  to  give  cannot  be  assigned  as 
error  on  appeal,  but  is  proper  cause  for  new.trial,  see  Appeal  and 
Error,  11 ;  Baecher  v.  State,  ex  rel.  Chandler,  100. 
As  to  character  of  plaintiff  in  an  action  for  slander,  see  Libel  ani> 
Slander,  6;  Hibner  v.  Fleetwood,  421. 
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Cannot  be  considered  on  appeal  unless  set  out  in  record,  see  Appeal 
AND  Error,  12;  Woods,  Exr  ,  t.  Matlock,  364, 

1.  When  Evidence  Not  in  Record,— Presumption, — When  the  evi- 
dence is  not  in  the  record  the  court  will  presume  that  requested  in- 
structions were  refused  because  they  were  not  applicable  to  the 
case' made  by  the  evidence.    Fifth  Ave,  Savings  Bank  v.  Cooper,  IS, 

2.  When  Evidence  Not  in  /Accord. -rWhere  the  evidence  is  not  in 
the  record,  instructions  given  by  the  court  cannot  be  regarded  as 
erroneous  if  they  can  be  considered  correct  upon  any  state  of  facts 
admissible  under  the  issues.  Ih, 

8.  FuUure  to  Oive.^A  cause  will  not  be  reversed  on  account  of  the 
failure  of  the  court  to  give  additional  instructions  not  requested, 
where  there  is  no  reversible  error  in  the  instructions  given. 

Tracy  v.  Hacket,  133. 

INSURANCE— See  Mutual  Benefit  Association. 

1.     Ownership  of  Property  Destroyed. — Special  Verdict, — A  special 
verdict  in  an  action  on  a  fire  insurance  policy  must  show  that  plain- 
tiff was  the  owner  of  the  property  insured  at  the  time  of  the  fire. 
Insurance  Company  of  North  America  v.  Coombs,  331, 

3.  Special  Finding. — Sufficiency. —  Where  the  special  findings  in 
an  action  on  a  fire  insurance  policy  state  that  the  policy  was  issued 
to  plaintiff,  that  it  had  not  expired,  that  all  dues  and  assessments 
were  paid,  that  plaintiff  had  not  assigned  the  policy  nor  surren- 
dered it  for  cancelation,  such  finding  show  the  policy  to  be  in 
force  although  such  fact  is  not  stated  m  so  many  words. 

'  Patrons  Mutual  Aid  Society,  etc. ,  v.  Hall,  118, 

3.  Policy. — Household  Furniture. — Carpets  and  bed  clothing  are  cov- 
ered by  the  term  *' household  furniture"  in  a  policy  of  insurance. 

Ih. 

4.  Notice. —  Proof  of  Loss, —  Waiver, —  Where  an  insurance  com- 
pany notified  assured  that  it  would  not  pay  a  loss  for  the  reason 
that  the  premises  insured  were  unoccupieKi  at  the  time  of  the  fire, 
such  action  constituted  a  waiver  of  notice  and  proof  of  loss  re- 
quired by  the  policy.  Home  Ins.  Co,  of  New  lork  v.  Boyd,  173. 

5.  Additional  Insurance. —  Consent. —  A  defense  in  an  action  on 
a  fire  insurance  policy  that  assured  had  procured  additional  insur- 
ance without  notice  to  defendant  cannot  be  interposed  whe. . 
defendant's  agent  was  also  agent  of  the  company  which  wrote  such 
additional  insurance. 

Insurance  Company  of  North  America  v.  Coombs,  331. 

6.  Vacancy  of  Premises. — A  condition  in  a  policy  of  fire  insurance 
that  if  the  premises  become  vacant,  unoccupied,  or  uninhabited, 
the  policy  shall  become  void,  means  that  if  the  house  insured  should 
cease  to  be  used  as  a  place  of  human  habitation,  or  for  living  pur- 
poses, the  policy  shall  become  void. 

Home  Ins.  Co.  of  New  York  v.  Boyd,  173. 

7.  Vacancy  of  Premises.— A  recovery  cannot  be  had  on  a  policy 
of  fire  insurance  where  the  premises  were  vacant  at  the  tuna  of 
the  fire  within  the  meaning  of  a  condition  in  the  policy  that  if 
the  building  should  become  vacant  or  unoccupied  the  policy  should 
thereby  terminate.  • 

Insurance  Company  of  North  America  v.  Coombs,  331. 

8.  Vacancy  of  Premises. — Complaint. — Sufficiency. — Where  a  com- 
plaint on  a  policy  of  fire  insurance  contains  tlie  general  averment 
that  all  of  the  conditions  of  such  policy  had  been  complied  with,  it 
is  not  necessary  that  it  specially  negative  the  condition  therein  con- 


INDEX.  731 

oeming  vacancy  of  premises,  that  such  premises  were  not  vacant  at 
the  time  of  the  fire.  lb. 

9.  Vacancy  of  Premises. — Pleading.— Condition  Subsequent. — A  pro- 
vision in  a  policy  of  fire  insurance  that  if  the  premises  become 
vacant  the  policy  shall  be  void  is  a  condition  subsequent  and  need 
not  be  negatived  in  a  complaint  on  such  policy. 

Home  Ins.  Co.  of  New  York  v.  Boyd,  17S. 

10.  Vacancy  of  Premises. — Where  the  occupant  of  a  house  had  sto/ed 
his  household  goods  in  one  room  of  the  house  with  no  intention  of 
returning  to  the  house  to  eat  or  sleep,  but  intended  to  remove  the 
goods  as  soon  as  the  owner  of  the  house  demanded  possession 
thereof,  such  house  was  vacant  within  the  meaning  oi  a  clause 
making  the  policy  void  if  the  premises  are  or  shall  become  vacant, 
mioccupied,  or  uninhabited.  lb. 

11.  Vacancy  of  Premises. —  Where  a  tenant  began  removing  his 
household  effects  in  the  morning,  and  intended  returning  in  the 
afternoon  of  the  same  day  for  the  remainder  of  his  goods,  but  while 
al^ent  a  fire  occurred,  such  absence  wili  not  amount  to  an  aban- 
donment of  the  possession  of  the  premises,  and  constitute  a  vacancy 
of  the  premises  within  the  meaning  of  a  clause  in  a  policy  of  fire 
insurance  providing  that  if  the  buildings  covered  by  such  policy 
become  vacant  or  unoccupied  the  policy  shall  immediately  cease 
and  determine. 

Insurance  Company  of  North  America  v.  Coombs,  SSI. 

13.  Mutual  Fire  Insurance  Company. —  By-Laws. — Amendment. — 
Special  Finding. — An  insurance  company  cannot  complain  of  a 
finding  by  the  court  that  an  old  by-law  of  the  companv  was  in 
force  where  the  rights  of  the  parties  were  set  out  under  both  the 
old  and  the  new  or  amended  by-law. 

Patrons  Mutual  Aid  Society,  etc.,  y.  Hall,  118. 

18.  Mutual  Fire  Insurance  Company.— By-Laws. — An  old  by-law 
of  a  mutual  insurance  company  providing  that  no  member  could 
withdraw  without  first  paying  all  past  dues  and  obtaining  the 
written  consent  of  the  board  of  directors,  and  a  new  by-law  provid- 
ing that  such  withdrawing  member  shall  return  his  policy  to  the 
secretary  for  cancelation,  are  not  inconsistent  with  each  other. 

lb. 

■ 

14.  Cancelation  of  Policy. —  Withdrawal. —  Mutual  Insurance. — 
Where  tlie  by-laws  of  a  mutual  fire  insurance  company  which 
pays  all  losses  by  assessments  upon  the  members  provide  that 
in  order  to  withdraw  from  such  society  the  member  must  pay  up 
his  past  dues,  obtain  the  written  consent  of  the  directors  thei:eof 
and  return  the  policy  for  cancelation,  a  policy  holder  cannot  termi- 
nate his  membership  except  in  the  manner  provided  in  the  by- 
laws, and  where  a  member  paid  up  all  assessments  and  requested 
the  secretary  to  erase  his  name  from  tlie  books  of  the  society  and 
the  secretary  complied  with  such  requast  and  promised  the  member 
that  no  further  assessments  should  be  made  against  him,  such 
action  will  not  constitute  a  cancelation  of  the  policy  of  insurance, 
and  the  company  is  liable  for  a  loss  occurring  under  the  policy  held 
by  such  member.  1  b. 

15.  Answer. — Cancelation. — It  was  not  error  to  strike  out  an  al- 
legation in  an  answer  to  a  complaint  on  a  fire  insurance  policy 
that  plaintiff  regarded  his  policy  in  suit  canceled  and  that  he 
had  publicly  announced  that  he  had  withdrawn  from  the  company. 

lb. 

16.  Cancelation  of  Policy. — Mutual  Fire  Insurance  Company. — The 
board  of  directors  of  a  mutual  fire  insurance  company  has  no  au- 
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thority  to  order  the  secretary  of  the  oompany  to  cancel  a  policy  in 
any  manner  other  than  that  provided  in  tne  by-laws.  lb. 

17.  Cancelation  of  Policy. —  ReTnedy, —  Life  Insurance. — Where  a 
policy  of  insurance  is  wrongfully  canceled  by  the  insurer  the  in- 
sured may  obtain  a  reinstatement  thereof,  or  maintain  an  action 
for  damages,  the  measure  of  damages  being  the  cash  surrender 
value  of  the  policy.     Metropolitan  Life  Ins.  Co.  v.  McCormick,  49. 

18.  Cancelation  of  Policy.— Memedy  of  Immred. — Life  Insurance.-- 
Where  a  life  policy  duly  issued  has  been  wrongfully  canceled 
by  the  insurer,  the  insured  may  sue  and  recover  the  present  value 
of  the  policy,  or  he  may  tender  the  premiums  as  they  become  due, 
and  a  recovery  may  be  had  for  the  full  amount  of  the  policy  on  the 
death  of  the  insured,  or  a  proceeding  in  equity  may  be  maintained 
to  declare  the  contract  vahd.  Ih. 

19.  Cancelation  of  Policy. — Return  of  Premium.— Life  Insurance. 
--Where  a  policy  of  insurance  is  issued  and  the  risk  attaches  there- 
under, an  action  cannot  be  maintained,  in  the  absence  of  a  contract 
to  that  effect,  for  the  return  of  the  premium  paid.  lb. 

INTOXICATING  LIQUOBB—An  action  cannot  be  maintained  for 
the  collection  of  an  account  for  intoxicating  liquors  disposed  of 
in  violation  of  law,  see  Contbaots.  6 ;  Terre  Haute  Brewing  Co. 
V.  HartwMn,  696. 

1.  Sales  to  Intoxicated  Person. — Liability  of  Bondsmen. — Where  the 
holder  of  a  license  to  sell  vinous  and  malt  liquors  sells  either  of 
such  kind  of  liquor,  or  any  spirituous  liquor  to  a  person  at  the 
time  in  a  state' of  intoxication,  such  sale  is  in  violation  of  section 
7276,  et  seq.  Burns'  R.  S.  1894  (5312  et  seq.  R.  S.  1881),  and  where 
such  sale  results  in  the  death  of  such  person,  the  dealer  and  his 
bondsmen  are  liable  in  an  action  for  damages  brought  by  the  widow 
of  the  deceased  person.        Baecher  v.  State^  ex  rel..  Chandler,  100. 

2.  Permitting  Persons  to  go  in  Saloon  ori  Days  When  Sale  of  Liq- 
uor is  Prohibited. — Nicholson  Law.— In  a  prosecution  under  sec- 
tion 5323c,   Homer's  R.  S.   1897   (Acts  1895,  p.  248),  making  it 

^unlawful  for  the  proprietor  of  a  saloon  to  permit  any  person  or 
persons  other  than  members  of  his  family  to  go  into  the  room  and 
place  where  intoxicating  liquors  are  sold  upon  such  days  or  hours 
when  the  sale  of  such  liquors  is  prohibited  by  law,  evidence  that 
the  bartender  who  was  in  charge  of  the  saloon  during  the  ateence 
of  defendant  from  the  city,  entered  the  saloon  on  Sunday  during 
such  absence,  and  against  the  positive  instructions  of  defendant 
not  to  enter  the  saloon  on  days  and  hours  prohibited  by  law,  is  not 
sufficient  to  justify  a  conviction  of  the  proprietor  for  such  act  of 
his  bartender.  Wilson  v.  State,  389. 

INTEBBOOATOBIES  TO  JT7BY— Exception  to  submission  of, 
how  reserved,  see  Appeal  and  Error,  14;  Lauter  v.  Duckworth, 
636. 
The  refusal  of  the  court  to  submit  interrogatories  to  jury  cannot 
be  assigned  as  error  on  appeal  without  having  been  assigned  as 
cause  for  new  trial,  see  Appeal  and  Error,  13 ;  Aureliu^  v.  Lake 
Erie,  etc.,  R.  R.  Co.,  684. 

JUDGES— 

Misconduct  of  During  Trial. — Harmless  Error. — A  statement  by  the 
court  in  the  trial  of  a  cause,  in  the  presence  of  the  jury,  referring 
to  absent  witnesses,  *'I  do  not  feel  disposed  to  keep  this  jury  wait* 
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ing  at  the  expense  of  the  oounty  to  suit  the  convenience  of  saloon- 
keepers and  gentlemen  of  elegant  leisure/'  is  not  reversible  error. 

City  of  Frankfort  v.  Coleman,  SS8. 

JUBGKBNT— An  order  of  court  admitting  parties  defendant  is 

not  a  final  judgment  from  which  an  appeal  may  be  taken,  see 

Appeal  and  Error,  2;  Ray  v.  Moore,  Admr,,  690. 

An  appeal  will  not  lie  from  an  order  of  court  vacating  a  judgment, 
see  Appeal  and  Error,  8;  Hasten  v.  Indiana  Car,  etc.,  Co.,  633. 

Appeals  from  must  be  taken  within  one  year  from  rendition,  see 
Appeal  and  Error,  4;  Reading  v.  Brovm^  90. 

1.  New  Trial. — Evidence. —  Judgment  by  Agreement. —  No  question 
is  presented  in  a  motion  for  a  new  trial  for  the  reason  tnat  the 
finding  of  the  court  was  not  sustained  bv  sufficient  evidence  and 
was  contrary  to  law,  where  the  record  shows  that  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  where  the 
judgment  was  entered  by  agreement  of  the  parties,  no  evidence 
being  admitted.  Board,  etc.,  v.  Scott,  227. 

2.  Entered  by  Agreement. —  Appeal.  —  Sufficiency  of  Complaint. — 
Where  a  jud^^ent  was  entered  against  defendant  by  agreement  of 
its  attorney  m  open  court,  the  question  of  the  sufficiency  of  the 
complaint  cannot  thereafter  be  raised,  where  no  fraud  or  collusion 
is  shown.  *  lb. 

8.  Vacation.  —  Tovmship  Trustee.  —  Tovmship  Orders^ — Where  a 
township  trustee  permitted  a  judgment  to  be  taken  against  his 
township  by  default  on  township  orders  issued  by  him,  his  suc- 
cessor in  office  cannot  have  such  judgment  vacated  and  set  aside 
on  the  ground  of  fraud  of  such  trustee  and  failure  of  consideration, 
under  the  provision  of  section  890,  Bums'  R.  S.  1894  (896,  Homer's 
R.  S.  1897),  that  "the  court  *  *  «  shall  relieve  a  party  from 
judgment  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,"  etc.,  where  the  summons  was  prop- 
erly served.  Davis  v.  Steuben  Scfiool  Tp.,  694, 

4.  Vacating  Judgment.— Complaint. — No  formal  pleadings  are  nec- 
essary beyond  the  complaint  or  motion  in  a  proceeding  to  vacate 
a  judgment.  lb. 

5.  Vacation. — Default. — A  party  asking  relief  from  a  judgment 
taken  by  default  must  show  that  he  has  a  meritorious  defense  to 
the  cause  of  action,  and  that  such  judgment  was  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, lb. 

6.  Presumptions  as  to  Regularity  Of. — It  will  be  presumed  on  appeal, 
nothing  appearing  in  the  record  to  the  contrary,  that  a  judgment 
was  properly  rendered  and  entered  of  record. 

Busching,  Sheriff,  v.  Sunman,  683. 

JUDIGIAId  NOTICE— Ck)urts  of  this  State  cannot  take  judicial 
notice  of  legislative  enactments  of  other  states  conferring  the 
power  upon  notaries  to  administer  oaths,  see  Notaries,  1 ;  Ten- 
tonia  Loan  and  Building  Co.  v.  Turrell,  469. 

jrUBISDZOnON— The  Appellate  Court  is  not  limited  to  prayer  of 
complaint  to  determine  whether  it  has  jurisdiction  of  an  action 
originating  before  a  justice  of  the  peace,  where  the  amount  in 
controversy  is  in  dispute,  see  Appeal  and  Error,  1 ;  McFadden 
V.  Rhodes,  487. 

Action  Brought  in  Wrong  County. — Waiver. — Under  the  provision  of 
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section  346,  Bums'  R.  S.  1894  (343,  Horner's  R.  S.  1897),  objection 
to  the  jurisdiction  of  the  court  on  the  ground  that  the  action  was 
brought  in  the  wrong  county  is  waived  if  not  made  by  answer  or 
demurrer.  Olobe  Accident  Ins,  Co.  ▼.  Beid,  tOS. 

JUB.Y— Neither  party  is  entitled  to  a  jury  in  an  action  to  foreclose 
an  assessment  for  street  improvements,  see  Practicr,  11;  B€h 
zarth  V.  McOillicuddy^  S6, 
When  misconduct  of  is  ground  for  new  trial,  see  New  Trial; 
Fifth  Ave.  Savings  Bank  v.  Cooper^  IS. 

JUSTICB  OF  THE  PEACE— 

Action  on  Official  Bond. — Sufficiency  of  Complaint. — A  complaint 
against  a  justice  of  the  peace  and  his  bondsmen,  on  his  official 
bond,  alleging  that  there  was  paid  to  such  officer  in  his  official 
capacity  a  certain  sum  of  money  the  property  of  plaintiff  which 
defendant  converted  to  his  own  use,  and  refused  to  pay  plaintiff, 
setting  out  a  copy  of  the  bond,  is  sufficient  against  a  demurrer. 

State,  ex  rel.,  v.  Bliss,  661. 

IiANBLOBD  AND  TENANT— 

1.  Bents. — Tenancy  from  Year  to  Year. — Under  a  tenancy  from  year 
to  year  the  rent  of  the  property  so  held  becomes  due  at  the  end  of 
each  year.  CovQan  v.  Henika,  40. 

2.  Bents. — Limitation  of  Actions. — The  statute  of  limitations  begins 
to  run  against  each  year's  rent,  under  a  tenancy  from  year  to  year, 
from  the  time  it  becomes  due.  lb. 

8.  Lease. —  Counterclaim. —Failure  to  Bepair. — Opinion  Evidence. 
— Where  in  an  action  brought  against  a  lessee  for  rent  defendant 
files  a  counterclaim  alleging  the  failure  of  plaintiff  to  make  repairs 
to  the  leased  premises  as  contained  in  the  lease,  the  admission  in 
evidence  of  the  opinion  of  witnesses  as  to  the  amount  of  damages 
caused  by  failure  to  make  such  repairs  is  reversible  error. 

Boss  V.  StockweU,  86. 

4.  Lease.— Covenant. — Where  a  lease  contains  a  covenant  on  the 
part  of  the  lessor  to  make  improvements  or  repairs  upon  the  leased 
premises,  and  there  has  been  a  breach  of  the  covenant,  the  lessee 
may  himself  make  the  improvements  and  recover  the  expe^ise  from 
the  les.sor,  or,  without  making  them,  he  may  recover  from  the  les- 
sor, ordinarily,  an  amount  representing  the  consequent  diminution 
in  the  rental  value  of  the  leased  property.  lb, 

UBEL  AND  SLANDER— 

1.  Damages. — Where  in  a  civil  action  for  libel  the  wrong  is  of  such 
a  character  that  defendant  would  be  liable  to  a  criminal  prosecu- 
tion therefor  exemplary  damages  cannot  be  assessed. 

Tracy  v.  Hacket,  13S. 

2.  Damages. — The  law  presumes  general  damages  as  natural  and 
probable  consequences  of  the  publication  of  defamatory  language 
which  is  libelous  per  se.  Jo, 

3.  Complaint. — Sufficiency. — A  complaint  for  slander  charging  that 
defendant,  with  malicious  intent  to  ruin  plaintiff's  good  name,  said 
of  her  in  the  presence  of  others,  that  she  was  going  to  have  a  mis- 
carriage, and  that  she  had  a  miscarriage  when  she  had  the  measles, 
stated  a  cause  of  action,  where  it  is  alleged  that  plaintiff  was  an 
unmarried  woman,  and  that  the  parties  to  whom  the  words  were 
spoken  knew  that  she  was  unmarried,  and  which  further  alleges 
that  defendant  intended  to  char&re  plaintiff  with  the  crime  of  for- 
nication, and  was  so  understood  by  the  parties  who  heard  ber. 

Hibner  v.  Fleetwood,  J^tl. 
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4.  Failure  to  Award  Nominal  Damages. — The  appellate  court  will 
not  reverse  a  judgment  on  account  of  the  failure  of  the  jury  to 
award  to  plaintiff  nominal  damages  in  an  action  for  libel  where  the 
defamatory  matter  published  is  libelous  per  ae  and  has  not  been 
justified  by  establishing  its  truth.  Tracy  y.  Hacket,  ISS. 

5.  Evidence.^ln  the  trial  of  a  civil  actioli  for  libel  the  defendant 
may,  under  the  general  denial,  prove  plaintiff's  general  character 
to  be  bad  in  mitigation  of  damages.  lb. 

6.  Instnustion. —  Assumption  as  to  Character.  —  In  an  action  for 
slander  charging  plaintiff,  an  unmarried  woman,  with  having  a 
miscarriage,  no  error  was  committed  in  instructing  the  jury  that 
if  they  found  for  plaintiff  they  might  consider  the  extent  of  injury 
believed  by  them  to  have  been  done  to  plaintiff's  name  and  fame  as 
a  virtuous  woman,  although  a  number  of  witnesses,  for  the  pur- 
pose of  mitigating  the  damages,  testified  that  plaintiff's  moral 
character  was  bad,  and  almost  an  equal  number  testified  that  it 
was  good.    Henley  and  Wiley,  JJ.,  dissenting. 

Htbner  v.  Fleetvx>od,  431. 
IJEN— See  Mechanic's  Lien. 

LIMITATION  OF  ACTIONS— The  statute  begins  to  run  agamst 
each  year's  rent,  under  a  tenancy  from  year  to  year,  from  the 
time  it  becomes  due,  see  Landlord  and  Tenant,  2;  Cowan  v.' 
Henika,  40. 
The  statute  of  limitation  does  not  begin  to  nm  against  funds  held 
by  a  trustee  until  such  trust  is  openly  disavowed,  see  Trxtsts,  3*; 
Covoan  v.  Henika ^  Jfi. 

LONGHAND  MANUSCKIPT  OF  EVIDENCE— How  made  part 
of  record  on  appeal  see  Appeal  and  Error,  15;  Fifth  Avenue 
Savings  Bank  v.  Cooper,  13 ;  Mummenhoff  v.  Randall,  44 ;  Porter 
V.  Fraleigh,  662 ;  Utility  Paper  Co.  v.  Atkinson,  687 ;  City  of . 
Dunkirk  v.  WaUace,  t98 ;  Woods,  Exr.,  v.  Matlock,  364. 

LOTTERIES— 

Sales  of  Real  Estate—Selection  Made  by  Lot. — Where  several  persons 
who  had  ag^reed  to  purchase  town  lots  at  a  certain  fixed  value  per 
lot,  the  lots  to  be  afterward  laid  off  and  platted  by  vendor  and  di- 
vided among  the  several  purchasers  in  sucn  manner  as  they  might 
agree,  by  mutual  agreement  met  and  apportioned  them  by  lot,  with- 
out participation  therein  by  vendor,  the  contract  for  the  fuJe  of  such 
lots  was  not  thereby  rendered  void. 

Washington  Glass  Co.  v.  Mo^xiugh,  105. 

HALICIOUS  PROSECUTION— 

1.  Complaint. — Conviction. — An  averment  in  a  complaint  for  mali- 
cious prosecution  that  plaintiff  was  convicted  before  the  justice  of 
the  peace  renders  it  bad  on  demurrer,  unless  it  clearly  appears 
from  other  allegations  therein  that  such  conviction  was  procured 
by  fraud,  collusion,  perjury,  or  subornation  of  perjury. 

Blucher  v.  Zonker,  615. 

2.  Complaint. — Ouilt  of  Plaintiff. — Probable  Cause. — A  complaint 
for  malicious  prosecution  is  not  aided  by  an  averment  that  plain- 
tiff was  not  guilty  of  any  crime  as  there  may  be  probable  cause 
although  the  accused  is  innocent.  lb. 

MASTEB  AND  8EBVANT— See  Neolioence. 

1.    Negligence.  —  Complaint.— Where  a  complaint  for  damages  for 
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personal  injuries  caused  by  the  negligence  of  the  master  is  based 
upon  the  theory  that  the  contractual  relation  of  master  and  servant 
existed  between  plaintiff  and  the  defendant,  the  existence  of  such 
relation  is  a  material  element  of  the  cause  of  action  and  plaintiff 
must  recover  upon  such  theory  or  not  at  all. 

Indiana  Iron  Co.  v.  Cray,  5CS. 

2.  Duty  of  Master  to  Furnish  Safe  Place  to  Work.—The  duty  of 
the  master  to  furnish  his  servant  a  reasonably  safe  place  to  work 
cannot  be  evaded  by  delegating  to  an  officer  or  servant  the  prepara- 
tion of  the  place  or  the  inspection  and  repairs  of  the  premises. 

lb. 

3.  Fellow  Servant — Negligence. — It  is  the  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  for  his  employes  to  work,  and  to 
remedy  such  defects  that  may  be  discovered  by  proper  inspection, 
and  the  negligence  of  an  employe  will  not  excuse  nim  from  such 
duty.  Lauter  v.  Duckworth,  6J5. 

4.  Knowledge  of  Danaer, — Inspection  of  Appliances. — Where  a  ser- 
vant who  discovered  an  apparent  dangerous  condition  of  a  portion 
of  the  building  in  which  he  was  required  to  work,  caused  an  in- 
spection thereof  to  be  made  by  one  wnose  dut^  it  was  to  make  such 
inspection,  he  had  a  right  to  rely  upon  such  inspection,  and  the 
master  was  liable  for  the  danger  resulting  therefrom  after  being 
notified  thereof.  Indiana  Iron  Co.  v.  Cray,  666. 

5.  Independent  Contractor. — An  independent  contractor  is  not,  in 
a  legal  sense,  a  servant  of  his  employer,  but  is  a  person  exercis- 

'ing  an  independent  employment  undei  a  contract  to  do  certain 

•  work  by  his  own  methods,  without  subjection  to  the  control  of  his 

employer,  except  as  to  the  product  or  result  of  the  work.  Ih. 

6.  Independent  Contractor. — A  person  engaged  in  an  iron  mill, 
employing  his  own  assistants  and  receiving  a  stipulated  price  per 
ton  for  the  products  passing  through  bis  hands,  the  factory  and  all 
of  its  machinery  being  under  the  control  and  management  of  his 
employer  who  furnished  a  superintendent,  master  mechanic,  boss 
carpenter  and  en^eer  to  operate  the  machinery  and  keep  the 
building  and  machinery  in  repair,  is  not  an  independent  contractor, 
but  rather  a  foreman,  and  the  relation  of  master  and  servant  exists 
between  such  assistants  employed  by  him  and  the  proprietor  of  the 
factory.  lb. 

MECHANIC'S  lilEN— 

1.  Notice. — Account. — A  notice  of  intention  to  hold  a  mechanic's 
lien  for  labor  performed  and  material  furnished  in  the  construc- 
tion of  a  house  need  not  state  the  nature  or  kind  of  labor,  nor  con- 
tain an  itemized  statement  of  the  account,  but  is  sufficient  if  it 
state  the  specific  amount  for  which  the  lien  is  claimed. 

Bhodes  V.  Webb-Jameson  Co.,  196. 

2.  Notice. — Different  Claims. — A  single  notice  of  intention  to  hold 
a  mechanic's  lien  may  be  made  the  basis  of  acquiring  a  lien  for 
several  different  claims  held  by  one  assignea 

TruMood  v.  Shdlhouse,  91. 

8.  Character  of  Work. — Notice. —  A  mechanic's  lien  may  be  held 
under  section  7255,  Bums'  R  S.  1894,  for  raising  a  house  and 
repairing  the  roof,  putting  in  brick- work  and  fixing  a  grate,  under 
a  notice  of  intention  **for  work  and  labor  done  and  material  fur- 
nished, *  *  *  and  for  the  erection  and  construction  of  said 
building."  Rhodes  v.  Webb- Jameson  Co.,  196. 

4.  Tacking  Claims. — A  materialman  who  furnished  material  used 
in  the  construction  of  a  dwelling  house  te  a  contractor  and  also 
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to  a  subcontractor  may  tack  the  clailn  for  the  material  furnished 
the  former  to  that  of  the  latter.  Tmeblood  v.  SheUhouse^  91. 

5.  Title  of  Reed  Estate  to  which  Lien  Attaches.  —  A  mechanic's 
lien  attaches  to  whatever  interest  the  jMirty  for  whose  use  the  goods 
were  furnished  had  at  the  time  of  their  delivery  or  which  he  after- 
ward acquired.  Tb. 

6.  Invalid  Items. — Fraud. — A  mere  mistake  as  to  some  of  the  items 
in  a  materialman's  claim,  in  the  absence  of  fraud,  will  not  defeat 
his  right  to  a  mechanic's  lien  for  other  items  therein  which  were 
valid  and  just.  lb. 

7.  Assignment  by  Parol. — A  materialman's  lien  on  a  dwelling  house 
may  be  assigned  hj  parol  as  the  assignment  of  the  account  carries 
with  it  the  lien  which  is  a  mere  incident  of  the  debt.  lb. 

S.  Practice. — Variance. — The  assignment  of  a  mechanic's  lien  alleged 
to  have  been  made  by  parol  cannot  be  proved  to  have  been  made 
in  writing.  lb. 

9.  Foreclosure. — Demand. — Complaint. — A  complaint  in  an  action 
to  foreclose  a  mechanic's  lien  need  not  allege  a  demand  for  the 
payment  of  the  debt.  Rhodes  v.  Webb-Jayneson  Co.,  196. 

10.  Action  to  Foreclose.--' Amendment  of  Coryiplaint. — In  an  action  to 
foreclose  a  mechanic's  lien  defendants  were  not  harmed  by  the 
action  of  the  court  in  permitting  plaintiff  to  amend  his  complaint 
after  the  issues  were  formed  and  the  evidence  heard,  and  in  refus- 
ing to  grant  defendanus  time  to  prepare  and  file  a  special  answer 
where  the  court  offered  to  hear  any  evidence  in  contradiction  of 
such  amendments.  Trueblood  v.  Shdlhouse,  91. 

11.  Action  to  Foreclose. —  Amendment  of  Complaint. — Discretion 
of  Court. — In  an  actidn  to  foreclose  a  mechanic's  lien  the  court 
ma^,  in  its  discretion,  permit  plaintiff,  after  the  year  in  which  such 
action  can  be  brought  has  expired,  to  amend  his  complaint  so  as  to 
show  that  the  materials  were  furnished,  and  that  they  were  fur- 
nished for  a  particular  building.  lb. 

12.  Materialmen. — Partnership. —  Transfer  of  Interest, —  Where  a 
complaint  in  an  action  to  foreclose  a  mechanic's  lien  averred  that  the 
materials  were  sold  by  plaintiffs  to  defendants  and  the  notice  of 
intention  to  hold  a  lien  filed  by  them,  and  the  allegations  further 
showed  that  one  of  the  members  of  the  partnership  was  not  a  mem- 
ber thereof  at  the  date  of  the  sale  or  the  filing  of  the  notice,  judg- 
ment was  properly  rendered  for  plaintiffs  where  the  special  findings 
show  the  sale  to  have  been  made  and  notice  filed  by  the  old  firm 
and  the  formation  of  the  new  firm  thereafter,  as  the  new  member 
obtained  by  succession  all  rights  of  the  old  member.  lb. 

18.  Note  CUven  for  Debt. — A  mechanic's  lien  is  not  forfeited  by 
the  fact  that  a  promissoiy  note  was  ^iven  and  accepted  for  the 
debt  with  the  understanding  that  if  it  was  not  paid  the  right  to 
take  a  lien  on  the  property  was  reserved,  where  it  is  not  shown 
that  the  note  given  was  governed  by  the  law  merchant.  lb. 

14.  Railroads, — Under  the  provisions  of  section  7265,  Bums'  R.  S. 
1894,  that  "all  persons  wno  shall  perform  work  or  labor  in  the 
way  of  grading,  building  embankments,  making  excavations 
for  the  track,  building  bridges,  trestle  work,  works  of  masonry, 
fencing,  or  any  other  structure,  or  who  shall  perform  work  of  any 
kind  in  the  construction  or  repair  of  any  railroad,  or  any  part 
thereof,  etc.,"  shall  be  entitled  to  a  lien,  a  person  performing  work 
and  labor  in  digging  a  well  for  a  railroad  company  in  its  stock  yards 
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along  the  right  of  way  owned  and  operated  by  the  railroad  company 
may  hold  a  lien  against  the  railroad  for  the  value  of  such  work. 

Wabash  B,  B.  Co.  v.  Achemire,  4Sf, 

MUNICIPAL  COBPOBATIONS— Liability  for  defective  street,  see 
Neqligence,  4;  City  of  Frankfort  v.  Coleman,  363. 

1.  Streets.— Sidetoalks. — A  sidewalk  is  a  part  of  a  street,  and  the 
authority  of  a  city  over  a  street  extends  over  the  sidewalk  as  a 
part  of  the  street  lb. 

2.  Streets. — Repairs. — When  a  street  within  the  limits  of  a  city 
is  in  common  use  by  the  people,  it  is  the  duty  of  the  city  to  keep  it 
in  a  reasonably  safe  condition  for  ordinary  travel,  whether  it  is  an 
improved  street  or  not.  lb. 

8.  Streets. — Where  a  public  highway  is  brought  within  the  corporate 
limits  of  a  city  and  left  open  for  public  travel,  the  city  is  bound  to 
keep  such  highway  in  reasonably  safe  condition  for  travel,  whether 
such  road  was  laid  out  and  opened  by  the  board  of  county  com- 
missioners or  had  become  a  public  highway  by  user.  lb. 

4.  Improvements. — Assessment  Liens. — A  property  owner  cannot  ob- 
ject to  assessments  made  for  the  construction  of  a  sewer  on  account 
of  the  failure  of  the  contractor  to  file  a  bond  as  provided  in  the  con- 
tract with  the  city.  Lamed  v.  Moloney,  iif9. 

6.  Defective  Streets. — Notice  of  Defect. — Actual  notice  on  the  part  of 
a  city  of  a  defective  street  or  sidewalk  is  not  necessary,  where  the 
defect  has  existed  for  such  a  length  of  time  that  with  reasonable 
diligence  it  might  have  been  known. 

City  of  Frankfort  v.  Coleman,  S6S. 

8.    Defective  Streets. —  Knowledge  of  Defect. —  Contributory  Negli- 

gence. — The  fact  that  a  person  injured  on  a  defective  sidewalk 
ad  knowledge  of  the  defect  will'  not  deprive  him  of  his  right  of 
action  for  such  injury,  but  such  knowledge,  together  with  allot^er 
facts  bearing  upon  the  question,  is  to  be  considered  by  the  jury  in 
determining  whether  such  person  was  guilty  of  contributory  negli- 
gence. '  lb. 

KXTTUAL  BENEFIT  ASSOCIATION^ 

Designation  of  Beneficiaries. — Tlie  failure  of  a  member  of  a  mutual 
benefit  association  to  designate  a  beneficiary  as  provided  by  the  by- 
laws thereof  is  a  failure  to  comply  with  a  condition  precedent,  and 
where  such  member  dies  leaving  neither  wife  nor  children,  his 
brothers  and  sisters  cannot  recover  the  endowment  fund  on  an  oral 
statement  made  by  deceased  that  he  desired  the  money  to  go  to 
them.  Ijoeiventhall  v.  District  Grand  Lodge,  377. 

NATXTBAIi  OAS — Damages  caused  by  explosion,  see  Husband  a5D 
Wife,  8;  Sheridan  Gas,  etc.,  Co.  v.  Pearson,  25S. 

NEGLIOENCE^See  Contributoby  Nboligencb;  Master  and  Ser- 
vant. 

A  party  will  not  be  permitted  by  negligence  to  make  a  custom 
to  exempt  him  from  liability  on  account  of  such  negligence,  see 
Customs  and  Usages,  2;  Citizens  Nat 'I  Bank,  etc.,  v.  Third  Nafl 
Bank,  etc.,  69. 
'  When  landowner  is  liable  for  the  negligence  of  a  contractor  in  per- 
mitting fire  to  escape  from  land  which  he  had  contracted  to  clear, 
see  Fires;  Cameron  v.  Oberlin,  142. 

A  railroad  company  is  guilty  of  negligence  in  running  a  locomotive 
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and  train  of  cars  across  a  public  street  of  a  citj  without  giving 

any  warning  of  its  approach,  see  Railroads,  8 ;  Aurelius  v.  Lidke 

Erie,  etc.,  R.  W.  Co.,  684, 
The  negligence  of  an  employe  will  not  excuse  the  master  from  the 

duty  of  furnishing  a  reasonably  safe  place  to  work,  see  Master 

AND  Servant,  8;  Lauter  v.  Duckworth,  6S6. 
Of  collecting  agent  in  failing  to  give  notice  of  nonacceptance  of 

draft,  see  Banks  and  Bankinq,  2;  Citizens*  Nafl  Bank,  etc.,  v. 

Third  Nafl  Bank,  etc. ,  69. 

1.  Complaint  for  Personal  Injury. — Sufficiency. — Proximate  Cause. 
— A  complaint  charging  that  defendant,  engaged  in  the  mining 
business,  placed  a  large  amount  of  slack,  dirt,  small  coal,  and  other 
refuse  from  its  mine  near  a  public  highway,  knowing  that  it  was 
thB  nature  of  such  refuse  matter  to  t^ke  fire  and  bum  at  and  near 
the  bottom  and  along  the  sides,  and  after  so  burning  large  portions 
thereof  would  slide  down,  thereby  making  a  noise  and  emitting 
smoke,  and  that  plaintiff's  horse  while  being  driven  alon^  such 
highway  became  frightened  at  the  burning  and  falling  of  such  ma- 
terial, and  ran  away  and  injured  plaintiff,  sufficiently  connects 
defendant's  negligent  act  in  placing  the  material  along  the  highway 
with  the  immediate  cause  of  plaintiff's  injury. 

Island  Coal  Co.  v.  Clemmitt,  SI. 

2.  Complaint. — Sufficiency. — Railroads. — Horse  Frightened  at  Hand- 
car.— A  complaint  against  a  railway  company  for  damages  for 
personal  injuries  which  alleges  that  defendant's  servants  were 
running  a  hand-car  on  defendant's  track,  approaching  a  highway 
at  ^eat  speed,  and  that  as  they  approached  the  highway  they  saw 
plaintiff  in  his  buggy  near  the  crossing,  his  horse  badly  frightened, 
and  him  and  his  companions  in  imminent  danger,  and  with  full 
knowledge  of  such  facts  continued  to  run  the  hand-car  nearer  to 
plaintiff,  and  made  no  effort  to  stop  the  car  or  check  its  speed,  and 
that  if  they  had  done  so  plaintiff  could  have  managed  his  horse  and 
averted  the  injuries  complained  of,  charges  actionable  negligence 
on  the  part  of  defendant.    Lake  Erie,  etc.,  R.  W,  Co,  v.  Jvuay,  436. 

8.  Personal  Injuries. — Proximate  Cause. — The  proximate  cause  of 
plaintiff's  injury  was  the  negligence  of  defendant  in  constructing 
a  dry  well  and  pipes  connected  therewith  for  the  escape  of  steam, 
where  it  was  shown  that  the  well  and  pipes  were  so  constructed 
that  they  could  not  be  seen  or  inspected,  and  plaintiff,  an  employe, 
while  walking  over  said  pipes,  in  line  of  duty,  and  not  knowing  of 
the  existence  thereof,  was  suddenly  precipitated  by  the  surface  of 
the  ground  giving  away  into  a  hole  tilled  with  steam  and  boiling 
water  which  had  escapNed  from  said  pipes,  and  was  injured. 

Lauter  v.  Duckworth,  535, 

4.  Defective  Street, — Personal  Injuries.Sufficiency  of  Complaint. — 
Municipal  Corporations, — A  complaint  alleging  that  while  plaintiff 
was  walking  home  on  a  street  in  general  use  by  the  public  she 
stepped  into  an  excavation  or  hole  in  the  portion  of  such  street  gen- 
erally used  by  pedestrians  and  was  injured  without  her  fault,  states 
a  good  cause  of  action  against  defendant  city,  where  it  is  alleged  that 
such  holes  or  excavations  were  dug  more  than  sixty  days  prior  to 
the  injury,  and  that  the  city  had  notice  of  them  at  the  time  they 
were  dug,  but  that  plaintiff  had  no  knowledge  of  the  existence 
thereof.  City  of  Frankfort  v.  Coleman,  S68. 

5.  Personal  Injuries. — Street  Railways. — Proximate  Cause. — Carry- 
ing a  passenger  on  a  street  car  beyond  his  station  is  not  the  proxi- 
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Cannot  be  considered  on  appeal  unless  set  out  in  record,  see  Appeal 
AND  £rror»  12;  Woods,  Exr  ,  v.  Matlock,  SG4. 

1.  When  Evidence  Not  in  Record.^Pre8umpUon. — When  the  evi- 
dence is  not  in  the  record  the  court  will  presume  that  rea  nested  in- 
structions were  refused  because  they  were  not  applicable  to  the 
case  made  by  the  evidence.    Fifth  Ave,  Savings  Bank  v.  Cooper,  IS, 

2.  When  Evidence  Not  in  iZeoord. -r- Where  the  evidence  is  not  in 
the  record,  instructions  given  by  the  court  cannot  be  regarded  as 
erroneous  if  they  can  be  considered  correct  upon  any  state  of  facts 
admissible  under  the  issues.  /&. 

3.  FtiUure  to  Give,  ^  A  cause  will  not  be  reversed  on  account  of  the 
failure  of  the  court  to  givo  additional  instructions  not  requested, 
where  there  is  no  reversible  error  in  the  instructions  given. 

Tracy  v.  Racket,  13S. 

IN8TTRANCE— See  Mutual  Benefit  Association. 

1.  Ownership  of  Property  Destroyed, — Special  Verdict, — A  special 
verdict  in  an  action  on  a  fire  insurance  policy  must  show  that  plain- 
tiff was  the  owner  of  the  property  insured  at  the  time  of  the  tire. 

Insurance  Company  of  North  America  v.  Coombs,  331, 

2.  Special  Finding. —  Sufficiency. —  Where  the  special  findings  in 
an  action  on  a  tire  insurance  policy  state  that  the  policy  was  issued 
to  plaintiff,  that  it  had  not  expired,  that  all  dues  and  assessments 
were  paid,  that  plaintiff  had  not  assigned  the  policy  nor  surren- 
dered it  for  cancelation,  such  finding  show  the  policy  to  be  in 
force  although  such  fact  is  not  stated  m  so  many  words. 

<  Patrons  Mutual  Aid  Society,  etc. ,  v.  Hall,  118, 

8.  Policy. — Household  Furniture. ^CsrpetB  and  bed  clothing  are  cov- 
ered by  the  term  *' household  furniture"  in  a  policy  of  insurance. 

lb. 

• 

4.  Notice. — Proof  of  Loss, —  Waiver. —  Where  an  insurance  com- 
pany notified  assured  that  it  would  not  pay  a  loss  for  the  reason 
that  the  premises  insured  were  unoccupieii  at  the  time  of  the  fire, 
such  action  constituted  a  waiver  of  notice  and  proof  of  loss  re- 
quired by  the  policy.  Home  Ins.  Co.  of  New  I  ork  v.  Boyd,  173. 

6.  Additional  Insurance. —  Consent. —  A  defense  in  an  action  on 
a  fire  insurance  policy  that  assured  had  procured  additional  insur- 
ance without  notice  to  defendant  cannot  be  interposed  whe. . 
defendant's  agent  was  also  agent  of  the  company  which  wrote  such 
additional  insurance. 

Insuratice  Company  of  North  America  v.  Coombs,  331. 

6.  Vacancy  of  Premises. — A  condition  in  a  policy  of  fire  insurance 
that  if  the  premises  become  vacant,  unoccupied,  or  uninhabited, 
the  policy  shall  become  void,  means  that  if  the  house  insured  should 
cease  to  be  used  as  a  place  of  human  habitation,  or  for  living  pur- 
poses, the  policy  shall  become  void. 

Home  Ins,  Co.  of  New  York  v.  Boyd,  173. 

7.  Vacancy  of  Premises.— A  recovery  cannot  be  had  on  a  policy 
of  fire  insurance  where  the  premises  were  vacant  at  the  tuna  of 
the  fire  within  the  meaning  of  a  condition  in  the  policy  that  if 
the  building  should  become  vacant  or  imoccupied  the  policy  should 
thereby  terminate.  ' 

Insurance  Company  of  North  America  v.  Coombs,  331. 

8.  Vacancy  of  Premises. — Complaint. — Sufficiency. — Where  a  com- 
plaint on  a  policy  of  fire  insurance  contains  the  general  averment 
that  all  of  the  conditions  of  such  policy  had  been  complied  with,  it 
is  not  necessary  that  it  specially  negative  the  condition  therein  con- 
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oeming  vacancy  of  premises,  that  such  premises  were  not  vacant  at 
the  time  of  the  fire.  lb. 

9.  Vacancy  of  Premises. — Plecuiing. —Condition  Subsequent — A  pro- 
vision in  a  policy  of  fire  insurance  that  if  the  premises  become 
vacant  the  policy  shall  be  void  is  a  condition  subsequent  and  need 
not  be  negatived  in  a  complaint  on  such  policy. 

HoTne  Ins.  Co,  of  New  York  v.  Boyd,  173. 

10.  Vacancy  of  Premises, — Where  the  occupant  of  a  house  had  sto/ed 
his  household  goods  in  one  room  of  the  house  with  no  intention  of 
returning  to  the  house  to  eat  or  sleep,  but  intended  to  remove  the 
goods  as  soon  as  the  owner  of  the  house  demanded  possession 
thereof,  such  house  was  vacant  within  the  meaning  of  a  clause 
making  the  policy  void  if  the  premises  are  or  shall  become  vacant, 
unoccupied,  or  uninhabited.  lb. 

11.  Vacancy  of  Premises, —  Where  a  tenant  began  removing  his 
household  effects  in  the  morning,  and  intended  returning  in  the 
afternoon  of  the  same  day  for  the  remainder  of  his  goods,  but  while 
absent  a  fire  occurred,  such  absence  will  not  amount  to  an  aban- 
donment of  the  possession  of  the  premises,  and  constitute  a  vacancy 
of  the  premises  within  the  meaning  of  a  clause  in  a  policy  of  fire 
insurance  providing  that  if  the  buildings  covered  by  such  policy 
become  vacant  or  unoccupied  the  policy  shall  immediately  cease 
and  determine. 

Insurance  Company  of  North  America  v.  Coombs,  SSI, 

12.  Mutual  Fire  Insurance  Company. —  By-Laws. — Amendment. — 
Special  Finding, — An  insurance  company  cannot  complain  of  a 
finding  by  the  court  that  an  old  by-law  of  the  company  was  in 
force  where  the  rights  of  the  parties  were  set  out  under  both  the 
old  and  the  new  or  amended  by-law. 

Patrons  Mutual  Aid  Society,  etc.,  v.  HaJl,  118. 

18.  Mutual  Fire  Insurance  Company. — By-Laws. — An  old  by-law 
of  a  mutual  insurance  company  providing  that  no  member  could 
withdraw  without  first  paying  all  past  dues  and  obtaining  the 
written  consent  of  the  board  of  directors,  and  a  new  by-law  provid- 
ing that  such  withdrawing  member  shall  return  his  policy  to  the 
secretary  for  cancelation,  are  not  inconsistent  with  each  other. 

lb, 

14.  Cancelation  of  Policy. —  Withdrawal. —  Mutual  Insurance. — 
Where  tlie  by-laws  of  a  mutual  fire  insurance  company  which 
pays  all  losses  by  assessments  upon  the  members  provide  that 
in  order  to  withdraw  from  such  society  the  member  must  pay  up 
his  past  dues,  obtain  the  written  consent  of  the  directors  thereof 
and  return  the  policy  for  cancelation,  a  policy  holder  cannot  termi- 
nate his  membership  except  in  the  manner  provided  in  the  by- 
laws, and  where  a  member  paid  up  all  assessments  and  requested 
the  secretary  to  erase  his  name  from  the  books  of  the  society  and 
the  secretary  complied  with  such  request  and  promised  the  member 
that  no  further  assessments  should  be  made  against  him,  such 
action  will  not  constitute  a  cancelation  of  the  policy  of  insurance, 
and  the  company  is  liable  for  a  loss  occurring  under  the  policy  held 
by  such  member.  lb. 

15.  Answer. — Cancelation. — It  was  not  error  to  strike  out  an  al- 
legation in  an  answer  to  a  complaint  on  a  fire  insurance  policy 
that  plaintiff  regarded  his  policy  in  suit  canceled  and  that  he 
had  publicly  announced  that  he  had  withdrawn  from  the  company. 

lb. 

16.  Cancelation  of  Policy. — Mutual  Fire  Insurance  Company. — The 
board  of  directors  of  a  mutual  tire  insurance  company  h^is  no  au- 
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thoritj  to  order  the  secretarf  of  the  company  to  canoel  a  policy  in 
any  manner  other  than  that  provided  in  the  by-laws.  lb. 

17.  CancelaHon  of  Policy. —  Remedy. —  Life  Insurance.  —  Where  a 
policy  of  insurance  is  wrongfully  canceled  by  the  insurer  the  in- 
sured may  obtain  a  reinstatement  thereof,  or  maintain  an  action 
for  damages,  the  measure  of  dama^^  being  the  cash  surrender 
value  of  the  policy.     Metropolitan  Life  Ins.  Co.  v.  McCormide,  49. 

18.  Cancelation  of  Policy. — Remedy  of  Insured, — Life  Insurance. — 
Where  a  life  policy  duly  issued  has  been  wrongfully  canceled 
by  the  insurer,  the  msured  may  sue  and  recover  the  present  value 
of  the  policy,  or  he  may  tender  the  premiums  as  they  become  due, 
and  a  recovery  may  be  had  for  the  full  amount  of  the  policy  on  the 
death  of  the  insured,  or  a  proceeding  in  equity  may  be  maintained 
to  declare  the  contract  vahd.  lb. 

19.  Cancelation  of  Policy. — Return  of  Premium. — Life  Insurance. 
~  Where  a  policy  of  insurance  is  issued  and  the  risk  attaches  there- 
under,  an  action  cannot  be  maintained,  in  the  absence  of  a  contract 
to  that  effect,  for  the  return  of  the  premium  paid.  lb. 

INTOXIGATINO  UQJSOBB-^An  action  cannot  be  maintained  for 

the  collection  of  an  account  for  intoxicating  liquors  disposed  of 

in  violation  of  law,  see  Contbaots,  6;  Terre  Haute  Brewing  Co. 

V.  Hartman,  696. 

1 .  Sales  to  Intoxica  ted  Person.  — Liability  of  Bondsmen.  — Where  the 
holder  of  a  license  to  sell  vinous  and  malt  liquors  sells  either  of 
such  kind  of  liquor,  or  an^  spirituous  liquor  to  a  person  at  the 
time  in  a  state' of  intoxication,  such  sale  is  in  violation  of  section 
7276.  et  seq.  Bums'  R.  8.  1894  (5312  e^  seq.  R.  S.  1881),  and  where 
such  sale  results  in  the  death  of  such  person,  the  dealer  and  his 
bondsmen  are  liable  in  an  action  for  damages  brought  by  the  widow 
of  the  deceased  person.        Baecher  v.  State,  ex  rd.^  Chandler,  100. 

3.  Permitting  Persons  to  go  in  Saloon  oti  Days  When  Sale  of  Liq- 
uor is  Prohibited. — Nicholson  Law.^ln  a  prosecution  under  sec- 
tion 5328c,  Homer*s  R.  8.  1897  (Acts  1895,  p.  248),  making  it 
^unlawful  for  the  proprietor  of  a  saloon  to  permit  any  person  or 
persons  other  than  members  of  his  family  to  go  into  the  room  and 
place  where  intoxicating  liquors  are  sold  upon  such  days  or  hours 
when  the  sale  of  such  liquors  is  prohibited  by  law,  evidence  that 
the  bartender  who  was  in  charge  of  the  saloon  during  the  absence 
of  defendant  from  the  city,  entered  the  saloon  on  Sunday  during 
such  absence,  and  against  the  positive  instructions  of  defendant 
not  to  enter  the  saloon  on  days  and  hours  prohibited  by  law,  is  not 
sufficient  to  justify  a  conviction  of  the  proprietor  for  such  act  of 
his  bartender.  Wilson  v.  State,  389. 

INTEBBOaATOBIES  TO  JURY— Exception  to  submission  of, 
how  reserved,  see  Appeal  and  Error,  14 ;  Ixiuter  v.  Duclnoorth, 
635. 
The  refusal  of  the  court  to  submit  interrogatories  to  jury  cannot 
be  assigned  as  error  on  appeal  without  having  been  assigned  as 
cause  for  new  trial,  see  Appeal  and  Error,  13 ;  Aurelius  v.  Lake 
Erie,  etc.,  R.  R.  Co.,  584. 

JUDGES— 

Miscondyct  of  During  Trial. — Harmless  Error. — A  statement  by  the 
court  in  the  trial  of  a  cause,  in  the  presence  of  the  jury,  referring 
to  absent  witnesses,  **I  do  not  feel  aisposed  to  keep  this  jury  wait- 
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ing  at  the  expense  of  the  ooirntj  to  suit  the  convemence  of  saloon- 
keepers and  gentlemen  of  elegant  leisure/'  is  not  reversible  error. 

City  of  Frankfort  ▼,  Coleman,  368. 

JUBOICBNT— An  order  of  court  admitting  parties  defendant  is 

not  a  final  judgment  from  which  an  appeal  may  be  taken,  see 

Appeal  and  Error,  2;  Ray  v,  Moore,  Admr,,  690. 

An  appeal  will  not  lie  from  an  order  of  court  vaoating  a  judgment, 
see  Appeal  and  Error,  8;  Masten  t.  Indiana  Car,  etc.,  Co.,  633. 

Appeals  from  must  be  taken  within  one  year  from  rendition,  see 

Appeal  and  Error,  4;  Reading  v.  Brown,  90. 

1.  New  Trial. — Evidence. —  Judgment  by  Agreement. —  No  question 
is  presented  in  a  motion  for  a  new  trial  for  the  reason  that  the 
finding  of  the  court  was  not  sustained  bv  sufficient  evidence  and 
was  contrary  to  law,  where  the  record  shows  that  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  where  the 
judgment  was  entered  by  agreement  of  Uie  parties,  no  evidence 
being  admitted.  Boara,  etc.,  v.  Scott,  fi27. 

3.  Entered  by  Agreenient. —  Appeal.  —  Sufficiency  of  Complaint. — 
Where  a  judgment  was  entered  against  defendant  by  agreement  of 
its  attorney  in  open  court,  the  question  of  the  sufficiency  of  the 
complaint  cannot  thereafter  be  raised,  where  no  fraud  or  collusion 
is  shown.  *  lb. 

8.  Vacation.  —  Toumahip  Trustee.  —  Township  Orders. — Where  a 
township  trustee  permitted  a  judgment  to  oe  taken  against  his 
township  by  default  on  township  orders  issued  by  him,  his  suc- 
cessor in  office  cannot  have  such  judgment  vacated  and  set  aside 
on  the  ground  of  fraud  of  such  trustee  and  failure  of  consideration, 
under  the  provision  of  section  899,  Bums'  R.  S.  1894  (396,  Homer's 
R.  S.  1897),  that  "the  court  *  *  *  shall  relieve  a  party  from 
judgment  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,"  etc.,  where  the  summons  was  prop- 
erly served.  Davis  v.  Steuben  School  Tp.,  694, 

4.  Vacating  Judgment. — Complaint. — No  formal  pleadings  are  nec- 
essary beyond  the  complaint  or  motion  in  a  proceeding  to  vacate 
a  judgment.  lb. 

5.  Vacation. — Default. — A  party  asking  relief  from  a  judgment 
taken  by  default  must  show  that  he  has  a  meritorious  defense  to 
the  cause  of  action,  and  that  such  judgment  was  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, lb. 

■ 

6.  Presumptions  as  to  Regularity  Of. — It  will  be  presumed  on  appeal, 
nothing  appearing  in  the  record  to  the  central^,  that  a  judgment 
was  properly  rendered  and  entered  of  record. 

Busching,  Sheriff,  v.  Sunman,  683. 

JUDICIAL  NOTICE— Courts  of  this  State  cannot  take  judicial 
notice  of  legislative  enactments  of  other  states  conferring  the 
power  upon  notaries  to  administer  oaths,  see  Notaries,  1 ;  Teu^ 
tonia  Loan  and  Building  Co.  v.Turrell,  469. 

JUBISDICTION— The  Appellate  Court  is  not  limited  to  prayer  of 
complaint  to  determine  whether  it  has  jurisdiction  of  an  action 
originating  before  a  justice  of  the  peace,  where  the  amount  in 
controversy  is  in  dispute,  see  Appeal  and  Error,  1 ;  McFcuiden 
V,  Rhodes,  487. 

Actum  Brought  in  Wrong  County. — Waiver. — Under  the  provision  of 
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section  346,  Burns'  R.  S.  1894  (848,  Homer's  R.  S.  1897),  objection 
to  the  jurisdiction  of  the  court  on  the  ground  that  the  action  was 
brought  in  the  wrong  county  is  waived  if  not  made  by  answer  or 
demurrer.  Olobe  Accident  Ins,  Co,  y.  Reid,  BOS, 

JUBY— Neither  party  is  entitled  to  a  jury  in  an  action  to  foreclose 
an  assessment  for  street  improvements,  see  Practice,  11;  Bo- 
zarth  V.  McOillicuddy,  26, 
When  misconduct  of  is  ground  for  new  trial,  see  New  Trial; 
Fifth  Ave,  Savings  Bank  v.  Cooper ^  13, 

JUSnCB  OF  THE  PEACE— 

Action  on  Official  Bond. —Sufficiency  of  Complaint. — A  complaint 
against  a  justice  of  the  peace  and  his  bondsmen,  on  his  official 
bond,  alleging  that  there  was  paid  to  such  officer  in  his  official 
capacity  a  certain  sum  of  money  the  property  of  plaintiff  which 
defendant  converted  to  his  own  use,  and  refused  to  pay  plaintiff, 
setting  out  a  copy  of  the  bond,  is  sufficient  against  a  demurrer. 

State,  ex  rel,,  v.  Bliss,  66$. 

LANDLOBD  AND  TEKAKT-^ 

1.  Rents.— Tenancy  from  Year  to  Year.  — Under  a  tenancy  from  year 
to  year  the  rent  of  the  property  so  held  becomes  due  at  the  end  of 
each  year.  CoiQan  v.  Henika,  40. 

2.  Bents. — Limitation  of  Actions. — The  statute  of  limitations  begins 
to  run  against  each  year's  rent,  under  a  tenancy  from  year  to  year, 
from  the  time  it  becomes  due.  Jb. 

8.  Lease, —  Counterclaim.  — Failure  to  Repair. —  Opinion  Evidence. 
— Where  in  an  action  brought  against  a  lessee  for  rent  defendant 
files  a  counterclaim  alleging  the  failure  of  plaintiff  to  make  repairs 
to  the  leased  premises  as  contained  in  the  lease,  the  admission  in 
evidence  of  the  opinion  of  witnesses  as  to  the  amount  of  damages 
caused  by  failure  to  make  such  repairs  is  reversible  error. 

Ross  V.  StockweU,  86. 

4.  Lease.— CovcTiant. — Where  a  lease  contains  a  covenant  on  the 
part  of  the  lessor  to  make  improvements  or  repairs  upon  the  leased 
premises,  and  there  has  been  a  breach  of  the  covenant,  the  lessee 
may  himself  make  the  improvements  and  recover  the  expe^Lse  from 
the  lessor,  or,  without  making  them,  he  may  recover  from  the  les- 
sor, ordinarily,  an  amount  representing  the  consequent  diminution 
in  the  rental  value  of  the  leased  property.  Ih, 

UBEL  AND  BLANDEB— 

1.  Damages. — Where  in  a  civil  action  for  libel  the  wrong  is  of  such 
a  character  that  defendant  would  be  liable  to  a  criminal  prosecu- 
tion therefor  exemplary  damages  cannot  be  assessed. 

Tracy  v.  Racket,  ISS. 

2.  Danuiges. — The  law  presumes  general  damages  as  natural  and 
probable  consequences  of  the  publication  of  defamatory  language 
which  is  Ubeious  per  se.  ih, 

8.  Complaint. — Sufficiency. — A  complaint  for  slander  charging  that 
defendant,  with  malicious  intent  to  ruin  plaintiff's  good  name,  said 
of  her  in  the  presence  of  others,  that  she  was  going  to  have  a  mis- 
carriage, and  that  she  had  a  miscarriage  when  she  had  the  measles, 
stated  a  cause  of  action,  where  it  is  alleged  that  plaintiff  was  an 
unmarried  woman,  and  that  the  parties  to  whom  the  words  were 
spoken  knew  that  she  was  unmarried,  and  which  further  alleges 
that  defendant  intended  to  charcre  plaintiff  with  the  crime  of  for- 
nication, and  was  so  understood  by  the  parties  who  heard  her. 

Hibner  v.  Fleetu\}Od,  4SI, 
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4.  Failure  to  Atoard  Nominal  Damages. — The  appellate  court  will 
not  reverse  a  judgment  on  account  of  the  failure  of  the  jury  to 
award  to  pUdntiff  nominal  damages  in  an  action  for  libel  where  the 
defamatory  matter  published  is  libelous  per  se  and  has  not  been 
justified  by  estabUsmng  its  truth.  Tracy  v.  Hacket,  ISS. 

5.  Evidence.— In  the  trial  of  a  cItII  actioli  for  libel  the  defendant 
may,  under  the  general  denial,  prove  plaintiffs  general  character 
to  be  bad  in  mitigation  of  damages.  lb, 

6.  Instruction. —  Assumption  cm  to  Character.  —  In  an  action  for 
slander  charging  plaintiff,  an  unmarried  woman,  with  having  a 
miscarriage,  no  error  was  committed  in  instructing  the  juiy  that 
if  they  found  for  plaintiff  they  might  consider  the  extent  of  injury 
believed  by  them  to  have  been  done  to  plaintiff's  name  and  fame  as 
a  virtuous  woman,  although  a  number  of  witnesses,  for  the  pur- 
pose of  mitigating  the  damages,  testified  that  plaintiff's  moral 
character  was  bad,  and  almost  an  equal  number  testified  that  it 
was  good.    Henley  and  Wiley,  JJ.,  dissenting. 

Hibner  v.  Fleetwood^  421. 
IJEN— See  Mechanic's  Lien. 

LXKITATION  OF  ACTIONS— The  statute  begins  to  run  against 
each  year's  rent,  \mder  a  tenancy  from  year  to  year,  from  the 
time  it  becomes  due,  see  Landlord  and  Tenant,  2;  Coioan  v.' 
Henika,  40. 
The  statute  of  limitation  does  not  begin  to  run  against  funds  held 
by  a  trustee  until  such  trust  is  openly  disavowed,  see  Tbusts,  8; 
Cowan  V.  Henika^  40. 

LONGHAND  MANUSCRIPT  OF  EVTDENCE—How  made  part 
of  record  on  appeal,  see  Appeal  and  Error,  15;  Fifth  Avenue 
Savings  Bank  v.  Cooper ^  13 ;  Mummenh^ffv.  Randall,  44 1  Porter 
V.  Fraleigh,  ^^- ;  Utility  Paper  Co,  v.  Atkinson,  687 ;  City  of 
Dunkirk  v.  Wallace,  t98 ;  Woods,  Exr.,  v.  Matlock,  364. 

LOTTEBXBS— 

Sales  of  Real  Estate, — Selection  Made  by  Lot. — Where  several  persons 
who  had  agreed  to  purchase  town  lots  at  a  certain  fixed  value  per 
lot,  the  lots  to  be  afterward  laid  off  and  platted  by  vendor  and  di- 
vided among  the  several  purchasers  in  such  manner  as  they  might 
agree,  by  mutual  agreement  met  and  apportioned  them  by  lot,  with- 
out participation  therein  by  vendor,  the  contract  for  the  sale  of  such 
lots  was  not  thereby  rendered  void. 

Washington  Class  Co.  v.  Mosbaugh,  106, 

MALICIOUS  PROSECUTION— 

1.  Complaint. — Conviction. — An  averment  in  a  complaint  for  mali- 
cious prosecution  that  plaintiff  was  convicted  before  the  justice  of 
the  peace  renders  it  b£ul  on  demurrer,  unless  it  clearly  appears 
from  other  allegations  therein  that  such  conviction  was  procured 
by  fraud,  collusion,  perjury,  or  subornation  of  perjury. 

Blucher  v.  Zonker,  615. 

2.  Complaint, — Chiilt  of  Plaintiff. — Probable  Cause. — A  complaint 
for  malicious  prosecution  is  not  aided  by  an  averment  that  plain- 
tiff was  not  guilty  of  any  crime  as  there  may  be  probable  cause 
although  the  accused  is  innocent.  lb, 

MASTER  AND  SERVANT— See  Negligence. 

1.    Negligence. —  Complaint. — Where  a  complaint  for  damages  for 
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personal  injuries  caused  bj  the  negligence  of  the  master  is  based 
upon  the  theory  that  the  contractual  relation  of  master  and  servant 
existed  between  plaintiff  and  the  defendant,  the  existence  of  such 
relation  is  a  material  element  of  the  cause  of  action  and  plaintiff 
must  recover  upon  such  theory  or  not  at  all. 

Indiana  Iron  Co.  v.  Cray,  665. 

2.  Duty  of  Master  to  Furnish  Safe  Place  to  Worik.— The  duty  of 
the  master  to  furnish  his  servant  a  reasonably  safe  place  to  work 
cannot  be  evaded  by  delegating  to  an  officer  or  servant  the  prepara- 
tion of  the  place  or  the  inspection  and  repairs  of  the  premises. 

Ih. 

8.  Fellow  Servant. — Negligence. — It  is  the  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  for  his  employes  to  w*ork,  and  to 
remedy  such  defects  that  may  be  discovered  by  proper  inspection, 
and  the  negligence  of  an  employe  will  not  excuse  him  from  such 
duty.  Lauter  v.  Duckworth,  635. 

4.  Knowledge  of  Danaer. — Inspection  of  Appliances.-^Wh&re  a  ser- 
vant who  discovered  an  apparent  dangerous  condition  of  a  portion 
of  the  building  in  which  ne  was  required  to  work,  caused  an  in- 
spection thereof  to  be  made  by  one  whose  duty  it  was  to  make  such 
inspection,  he  had  a  right  to  rely  upon  sucn  inspection,  and  the 
master  was  liable  for  the  danger  resulting  therefrom  after  being 
notified  thereof.  Indiana  Iron  Co.  v.  Cray,  565. 

5.  Independent  Contractor. — An  independent  contractor  is  not,  in 
a  legal  sense,  a  servant  of  his  employer,  but  is  a  person  exercis- 

'ing  an  independent  employment  undei  a  contract  to  do  certain 

•  work  by  his  own  methods,  without  subjection  to  the  control  of  his 

employer,  except  as  to  the  product  or  result  of  the  work.  lb. 

6.  Independent  Contractor. — A  person  engaged  in  an  iron  mill, 
employing  his  own  assistants  and  receiving  a  stipulated  price  per 
ton  for  the  products  passing  through  fats  hands,  the  factory  and  all 
of  its  machinery  being  under  the  control  and  management  of  his 
employer  who  furnished  a  superintendent,  master  mechanio.  boss 
carpenter  and  en^neer  to  operate  the  machinery  and  keep  the 
building  and  machinery  in  repair,  is  not  an  independent  contractor, 
but  rather  a  foreman,  and  the  relation  of  master  and  servant  exists 
between  such  assistants  employed  by  him  and  the  proprietor  of  the 
factory.  lb. 

MECHANIC'S  UEK— 

1.  Notice. — Account. — A  notice  of  intention  to  hold  a  mechanic's 
lien  for  labor  performed  and  material  furnished  in  the  construc- 
tion of  a  house  need  not  state  the  nature  or  kind  of  labor,  nor  con- 
tain an  itemized  statement  of  the  account,  but  is  sufficient  if  it 
state  the  specific  amount  for  which  the  lien  is  claimed. 

Rhodes  v.  Webb-Jameson  Co.,  195. 

2.  Notice. — Different  Claims. — A  single  notice  of  intention  to  hold 
a  mechanic's  lien  may  be  made  the  basis  of  acquiring  a  lien  for 
several  different  claims  held  by  one  assignee. 

Trueblood  v.  SheUhouse,  91. 

8.  Character  of  Work. — Notice. —  A  mechanic's  lien  may  be  held 
under  section  7255,  Bums'  R.  S.  1894,  for  raising  a  house  and 
repairing  the  roof,  putting  in  brick- work  and  fixing  a  grate,  under 
a  notice  of  intention  **for  work  and  labor  done  and  material  fur- 
nished, *  *  *  and  for  the  erection  and  construction  of  said 
building."  Rhodes  v.  Webb- Jameson  Co.,  195. 

4.  Tacking  Claims. — A  materialman  who  furnished  material  used 
in  the  construction  of  a  dwelling  house  te  a  contractor  and  also 
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to  a  subcontractor  may  tack  the  clailn  for  the  material  furnished 
the  former  to  that  of  the  latter.  Trueblood  v.  Shellhouse,  91. 

5.  Title  of  Real  Estate  to  which  Lien  Attaches.  —  A  mechanic's 
lien  attaches  to  whatever  interest  the  ^rty  for  whose  use  the  goods 
were  furnished  had  at  the  time  of  their  delivery  or  which  he  after- 
ward acquired.  J&. 

6.  Invalid  Items. — Fraud. — A  mere  mistake  as  to  some  of  the  items 
in  a  materialman's  claim,  in  the  absence  of  fraud,  will  not  defeat 
his  right  to  a  mechanic's  lien  for  other  items  therein  whicii  were 
valid  and  just.  lb. 

7.  Assignment  by  Parol. — A  materialman's  lien  on  a  dwelling  house 
may  be  assigned  hj  parol  as  the  assignment  of  the  account  carries 
with  it  the  lien  which  is  a  mere  incident  of  the  debt.  Ih. 

8.  Practice. — Variance. — The  assignment  of  a  mechanic's  lien  alleged 
to  have  been  made  by  parol  cannot  be  proved  to  have  been  made 
in  writing.  lb. 

9.  Foreclosure. — Demand. — Complaint. — A  complaint  in  an  action 
to  foreclose  a  mechanic's  lien  need  not  allege  a  demand  for  the 
payment  of  the  debt.  Rhodes  v.  Webb-Jameson  Co.,  196. 

10.  Action  to  Foreclose.— Amendment  of  Corfiplaint. — In  an  action  to 
foreclose  a  mechanic's  lien  defendants  were  not  harmed  by  the 
action  of  the  court  in  permitting  plaintiff  to  amend  his  complaint 
after  the  issues  were  formed  and  the  evidence  heard,  and  in  refus- 
ing to  grant  defendants  time  to  prepare  and  file  a  special  answer 
where  the  court  offered  to  hear  any  evidence  in  contradiction  of 
such  amendments.  Trueblood  t.  ShdUiouse,  91. 

11.  Action  to  Foreclose. —  Am,endment  of  Complaint. — Discretion 
of  Court. — In  an  actidn  to  foreclose  a  mechanic's  lien  the  court 
may,  in  its  discretion,  permit  plaintiff,  after  the  year  in  which  such 
action  can  be  brought  has  expired,  to  amend  his  complaint  so  as  to 
show  that  the  materials  were  furnished,  and  that  they  were  fur- 
nished for  a  particular  building.  lb. 

12.  Materialmen. — Partnership. —  Transfer  of  Interest. —  Where  a 
complaint  in  an  action  to  foreclose  a  mechanic's  lien  averred  that  the 
materials  were  sold  by  plaintiffs  to  defendants  and  the  notice  of 
intention  to  hold  a  lien  filed  by  them,  and  the  allegations  further 
showed  that  one  of  the  members  of  the  partnership  was  not  a  mem- 
ber thereof  at  the  date  of  the  sale  or  the  filing  of  the  notice,  judg- 
ment was  properly  rendered  for  plaintiffs  where  the  special  findings 
show  the  sale  to  have  been  made  and  notice  filed  by  the  old  firm 
and  the  formation  of  the  new  firm  thereafter,  as  the  new  member 
obtained  by  succession  all  rights  of  the  old  member.  lb. 

18.  Note  Oiven  for  Debt. — A  mechanic's  lien  is  not  forfeited  by 
the  fact  that  a  promissory  note  was  ^ven  and  accepted  for  the 
debt  with  the  understanding  that  if  it  was  not  paid  the  right  to 
take  a  lien  on  the  property  was  reserved,  where  it  is  not  shown 
that  the  note  given  was  governed  by  the  law  merchant.  lb. 

14.  Railrocuis. — Under  the  provisions  of  section  7265,  Bums'  R.  S. 
1894,  that  "all  persons  who  shall  perform  work  or  labor  in  the 
way  of  grading,  building  embauKments,  making  excavations 
for  the  track,  building  bridges,  trestle  work,  works  of  masonry, 
fencing,  or  any  other  structure,  or  who  shall  perform  work  of  any 
kind  in  the  construction  or  repair  of  any  railroad,  or  any  part 
thereof,  etc.,"  shall  be  entitled  to  a  lien,  a  person  performing  work 
and  labor  in  digging  a  well  for  a  railroad  company  in  its  stock  yards 
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along  the  right  of  wa^  owned  and  operated  by  the  railroad  company 
may  hold  a  lien  agamst  the  railroad  for  the  value  of  such  work. 

Wabash  R.  R.  Co.  v.  Aehemire.  482. 

MUNICIPAL  COBPOBATIONS — Liability  for  defective  street,  see 
NEQLiaSNCE,  4 ;  City  of  Frankfort  v.  Coleman^  868. 

1.  Street 8. ^Sidewalks. — A  sidewalk  is  a  part  of  a  street,  and  the 
authority  of  a  city  over  a  street  extends  over  the  sidewalk  as  a 
part  of  the  street  lb. 

2.  Streets. — Repairs. — When  a  street  within  the  limits  of  a  city 
is  in  common  use  by  the  people,  it  is  the  duty  of  the  city  to  keep  it 
in  a  reasonably  safe  condition  for  ordinary  travel,  whether  it  is  an 
improved  street  or  not.  lb. 

8.  Streets. — ^Where  a  public  highway  is  brought  within  the  corporate 
limits  of  a  city  and  left  open  for  public  travel,  the  city  is  bound  to 
keep  such  highway  in  reasonably  safe  condition  for  travel,  whether 
such  road  was  laid  out  and  opened  by  the  board  of  county  com- 
missioners or  had  become  a  public  highway  by  user.  lb. 

4.  Improvements. — Assessment  Liens. — A  property  owner  cannot  ob- 
ject to  assessments  made  for  the  construction  of  a  sewer  on  account 
of  the  failure  of  the  contractor  to  file  a  bond  as  provided  in  the  con- 
tract with  the  city.  Lamed  v.  Moloney^  109. 

5.  Defective  Streets.— Notice  of  Defect. — Actual  notice  on  the  part  of 
a  city  of  a  defective  street  or  sidewalk  is  not  necessary,  where  the 
defect  has  existed  for  such  a  length  of  time  that  with  reasonable 
diligence  it  might  have  been  known. 

City  of  Frankfort  v.  Coleman^  368. 

6.  Defective  Streets. —  Knowledge  of  Defect. —  Contributory  Negli- 

gence. — The  fact  that  a  person  injured  on  a  defective  sidewalk 
ad  knowledge  of  the  detect  will*  not  deprive  him  of  his  right  of 
action  for  such  injury,  but  such  knowledge,  together  with  all  other 
facts  bearing  upon  the  question,  is  to  be  considered  by  the  jury  in 
determining  whether  such  person  was  guilty  of  contributory  negli- 
gence. '  lb. 

MUTUAL  BENEFIT  ASSOCIATION— 

Designation  of  Beneficiaries. — The  failure  of  a  member  of  a  mutual 
benefit  association  to  designate  a  beneficiary  as  provided  by  the  by- 
laws thereof  is  a  failure  to  comply  with  a  condition  precedent,  and 
where  such  member  dies  leaving  neither  wife  nor  children,  his 
brothers  and  sisters  cannot  recover  the  endowment  fund  on  an  oral 
statement  made  by  deceased  that  he  desired  the  money  to  go  to 
them.  Loewenthall  v.  District  Grand  Lodge,  377. 

VATUBJLL  GAS — Damages  caused  by  explosion,  see  Husband  and 
Wife,  8;  Sheridan  Oas,  etc.,  Co.  v.  Pearson,  25S. 

NEGLIGENCE— See  Contributort  Nboligence;  Master  and  Ser- 
vant. 
A  party  will  not  be  permitted  by  negligence  to  make  a  custom 
to  exempt  him  from  liability  on  account  of  such  negligence,  see 
Customs  AND  Usages,  2;  Citizens  NaVl  Bank,  etc.,  v.  Third  Nad 
Bank,  etc.,  69. 

*   When  landowner  is  liable  for  the  negligence  of  a  contractor  in  per- 
mitting fire  to  escape  from  land  which  he  had  contracted  to  clear, 
see  Fires;  Cameron  v.  Oberlin,  142. 
A  railroad  company  is  guilty  of  negligence  in  running  a  locomotive 
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and  train  of  cars  across  a  public  street  of  a  city  without  giving 

any  warning  of  its  approach,  see  Railroads,  8 ;  Aurelius  v.  Lake 

Erie,  etc.,  R.  W.  Co,,  384^ 
The  negligence  of  an  employe  will  not  excuse  the  master  from  the 

duty  of  furnishing  a  reasonably  safe  place  to  work,  see  Master 

AND  Servant,  8;  Lauter  v.  Duckworth,  636, 
Of  collecting  agent  in  failing  to  give  notice  of  nonacceptance  of 

draft,  see  Banes  and  Baneing,  2;  Citizeru^  Natl  Bank,  etc.,  v. 

Third  Nafl  Bank,  etc.,  69. 

1.  Complaint  for  Personal  Injury. —Sufficiency , — Proximate  Cause. 
— A  complaint  charging  that  defendant,  engaged  in  the  mining 
business,  placed  a  large  amount  of  slack,  dirt,  small  coal,  and  other 
refuse  from  its  mine  near  a  public  highway,  knowing  that  it  was 
the  nature  of  such  refuse  matter  to  take  fire  and  bum  at  and  near 
the  bottom  and  along  the  sides,  and  after  so  burning  large  portions 
thereof  would  slide  down,  thereby  making  a  noise  and  emitting 
smoke,  and  that  plaintiff's  horse  while  being  driven  alon^  such 
highway  became  frightened  at  the  burning  and  falling  of  such  ma- 
terial, and  ran  away  and  injured  plaintiff,  sufficiently  connects 
defendant's  negligent  act  in  placing  the  material  along  the  highway 
with  the  immediate  cause  of  plaintiff's  injury. 

Island  Coal  Co.  v.  Clemmitt,  21, 

2.  Complaint. — Sufficiency.  — Railroads,  — Horse  Frightened  at  Hand- 
car,— A  complaint  against  a  railway  company  for  damages  for 
personal  injuries  which  alleges  that  defendant's  servants  were 
running  a  hand-car  on  defendant's  track,  approaching  a  highway 
at  ^reat  speed,  and  that  as  they  approached  the  highway  they  saw 
plaintiff  in  his  buggy  near  the  crossing,  his  horse  badly  frightened, 
and  him  and  his  companions  in  imminent  danger,  and  with  full 
knowledge  of  such  facts  continued  to  run  the  hand-car  nearer  to 
plaintiff,  and  made  no  effort  to  stop  the  car  or  check  its  speed,  and 
that  if  they  had  done  so  plaintiff  could  have  managed  his liorse  and 
averted  the  injuries  complained  of,  charges  actionable  negligence 
on  the  part  of  aefendant.    Lake  Erie,  etc,  R.  W,  Co,  v.  Juday,  436. 

8.  Personal  Injuries. — Proximate  Cause. — The  proximate  cause  of 
plaintiff's  injury  was  the  negligence  of  defendant  in  constructing 
a  dry  well  and  pipes  connected  therewith  for  the  escape  of  steam, 
where  it  was  shown  that  the  well  and  pipes  were  so  constructed 
that  they  could  not  be  seen  or  inspected,  and  plaintiff,  an  employe, 
while  walking  over  said  pipes,  in  line  of  dut^,  and  not  knowing  of 
the  existence  thereof,  was  suddenly  precipitated  by  the  surface  of 
the  ground  giving  away  into  a  hole  filled  with  steam  and  boiling 
water  which  had  escaped  from  said  pipes,  and  was  injured. 

Lauter  v,  Duckworth,  635, 

4.  Defective  Street, — Personal  Injuries, — Sufficiency  of  Complaint. — 
Municipal  Corporations. — A  complaint  alleging  that  while  plaintiff 
was  walking  home  on  a  street  in  general  use  by  the  public  she 
stepped  into  an  excavation  or  hole  in  the  portion  of  such  street  gen- 
eralfy  used  by  pedestrians  and  was  injured  without  her  fault,  states 
a  good  cause  of  action  against  defendant  city,  where  it  is  alleged  that 
such  holes  or  excavations  were  dug  more  than  sixty  days  prior  to 
the  injury,  and  that  the  city  had  notice  of  them  at  the  time  they 
were  dug,  but  that  plaintiff  had  no  knowledge  of  the  existence 
thereof.  City  of  Frankfort  v.  Coleman,  368. 

5.  Personal  Injuries. — Street  Railvxiys, — Proximate  Cause. — Carry- 
ing a  passenger  on  a  street  car  beyond  his  station  is  not  the  proxi- 
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mate  cause  of  any  events  occurring  at  another  place  where  he  at- 
tempted to  alight,  resulting  in  injury  to  such  passenger. 

Dresdar  v.  Citizens^  Street  R,  R,  Co.,  38S. 

6.  RaUroads.— Pleading.— To  constitute  negligence  on  the  part  of  a 
railway  company  in  the  operation  of  its  road,  facts  must  oe  stated 
which  affirmatively  show  that  the  accident  relied  upon  resulted 
from  the  want  of  some  precaution  which  the  railway  company 
ought  to  have  taken.  Lake  Erie,  etc,  R.  W.  Co,  v.  Juday,  436. 

7.  Street  Railways. — In^ry  of  Passenger. — Presumption  of  Negli- 
gence.— The  fact  that  a  person  was  injured  while  a  passenger  on  a 
street  railway  does  not  raise  the  presumption  of  negligence  on  the 
part  of  the  railway  company. 

Dresslar  v.  Citizens'  Street  R.  K  Co.,  S8S. 

8.  Personal  Injuries.— Street  Railways.^  Special  Ferdtcf— Facts 
foimd  in  a  special  verdict  in  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  while  attempting  to  alight 
from  a  car,  to  the  effect  that  the  passenger  failed  to  give  notice  in 
time  to  have  the  car  stopped  where  he  desired  to  alight,  and, 
expecting  the  car  to  stop,  in  attempting  to  change  his  position  from 
the  platform  to  the  step  below,  preparatory  to  alighting,  he  waa 
thrown  from  the  car  and  injured  oy  the  gradual  increase  in  speed, 
do  not  show  negligence  on  the  part  of  the  defendant  railway  com- 
pany. Ih. 

9.  Master  and  Servant. — Personal  Injuries. — Complaint. — A  com- 
plaint for  damages  for  personal  injuries  received  by  plaintiff 
while  in  the  employ  of  aefendant  in  his  factory,  which  alleges 
that  defendant  before  hiring  plaintiff  negligently^  constructed  a 
large  underground  cistern  for  the  purpose  of  receiving  discharges 
of  steam,  hot  water  and  other  fluids  through  underground  pipes; 
that  plaintiff  was  ordered  by  defendant  to  attend  to  certain  duties 
requiring  him  to  go  near  to  said  cistern,  and  while  in  the  perform- 
ance of  such  duties  the  ground  where  he  stood  gave  in  and  he  was 
precipitated  into  a  hole  nllod  with  steam  and  hot  water  caused  by 
such  defective  cistern  and  pipes,  and  was  injured,  states  a  good 
cause  of  action,  where  it  is  also  alleged  that  plaintiff  had  no  warn- 
ing or  notice  of  the  manner  of  construction  or  the  cistern  and  pipes, 
or  the  dangers  arising  therefrom,  and  containing  the  general  aver> 
ment  that  plaintiff  was  wholly  without  fault. 

Lauter  v.  Duckioorth,  635. 

ITBW  TBIAL — An  assignment  of  error  based  upon  the  action  of  the 
court  in  overruling  a  motion  for  a  new  trial  presents  no  question, 
where  the  record  contains  neither  the  motion  nor  the  grounds 
therefor,  see  Appeal  and  Error,  21 ;  Baecher  v.  State,  ex  reL 
Chandler,  100. 
Motion  for.  when  judgment  was  entered  by  agreement,  see  Judg- 
ment. 1;  Board,  etc.,  v.  Scott,  227. 

Misconduct  of  Jury. — A  new  trial  will  not  be  g^ianted  on  account  of 
misconduct  of  jurors,  tmless  it  be  made  to  appear  affirmatively 
that  the  party  complaining  had  no  knowledge  of  such  misconduct 
before  the  jury  retired  to  consider  their  verdict. 

Fifth  Ave.  Savings  Bank  v.  Cooper,  13. 

xnCHOLSOIT  LAW— See  Intoxicatino  Liquors. 

N0TABIB8— 

1.  Power  to  Administer  Oaths. — Judicial  Notice. — ^The  power  to  ad- 
minister oaths  is  not  conferred  upon  a  notary  public  by  commoa 
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law.  but  by  legislative  enactment,  and  courts  of  this  State  cannot 
take  judicial  notice  of  legislative  enactments  of  other  states  con- 
ferring such  powers. 

Teutonia  Loan  and  Building  Co,  v.  TurreH  469. 

2.  Jurisdiction. —  Affidavit. —  Where  by  the  caption  of  an  affida- 
vit it  appears  to  have  been  sworn  to  in  Marion  county,  Indiana,  but 
by  the  certificate  of  the  notary  that  it  was  sworn  to  in  Hamilton 
countv,  Ohio,  the  place  of  such  officer's  jurisdiction,  it  will  be  pre- 
sumed that  such  officer  acted  according  to  law,  and  made  the  affi- 
davit within  his  jurisdiction.  lb. 

NXTISANCE— 

1.  Immaterial  Averment. — Proof. — Criminal  Law. — Where  an  affi- 
davit charging  a  public  nuisance  in  conducting  a  tiour  mill  in  a 
populous  portion  of  the  city,  alleged  that  defendant  erected  and 
maintained  a  smoke-stack  of  insufficient  height  to  carry  away  the 
soot  and  smoke,  such  allegation,  although  unnecessary,  and  not  a 
material  averment  of  the  affidavit,  must  be  proved  as  charged. 

Fulk  V.  State,  S56. 

2.  Discharging  Offal  Into  River. — Corporation. — Where  a  corpora- 
tion by  the  operation  of  a  factory  discharges  offal  into  a  river,  so 
as  to  affect  injuriously  people  along  the  river,  such  corporation 
maintains  a  nuisance  within  the  meaning  of  section  2158,  Bums' 
R.  S.  1894.  Paragon  Paper  Co.  v.  State,  SI4. 

OFFICIAL  BONDS  - 

Breach  Of. — Action  On. — It  is  not  enough  in  an  action  on  an  official 
bond  to  show  merely  a  breach  of  officisil  duty,  but  it  must  be  shown 
that  the  relator  had  sustained  damages  by  reason  of  the  breach 
thereof.  State,  ex  rel.  Parks,  v.  Hughes,  S66. 

OPINION  EVTDENGE— See  Witnesses. 

PABTIES — Defect  of,  when  not  apparent  on  face  of  complaint  must 
be  assailed  by  plea  in  abatement,  see  Abatement  and  Revival, 
1;  Sheridan,  Oas,  etc.,  Co.  v.  Pearson,  252. 

The  words  "trustee  of  Coal  Creek  School  Township"  following 
the  name  of  defendant  in  a  pleading  can  only  be  regarded  as  de- 
scriptio  personce,  see  Pleading,  7;  Morrow,  Tr.,  v.  Shober,  1S7. 

Husband  may  maintain  action  for  damages  to  property  held  by  en- 
tireties, see  Husband  and  Wife,  3;  Sheridan,  Gas,  etc.,  Co,  v. 
Pearson,  262, 

The  assignment  of  errors  must  contain  the  full  names  of  all  the 
parties  to  an  appeal,  see  Appeal  and  Error,  5 ;  City  of  South 
Bend  v.  Thompson,  19. 

PAHTNEBSHIP— The  acceptance  of  the  office  of  circuit  judge  by  a 

member  of  a  law  firm  effects  a  dissolution  of  the  partnership,  see 

Attorneys,  1 ;  Justice  v.  Lairy,  272. 

When  declarations  made  by  one  partner  in  the  absence  of  the  other 

are  admissible  in  evidence,  see  Evidence,  16;  Britton  v.  Britton, 

6J6\ 

PAYMENT — When  the  acceptance  of  a  check  for  part  of  sum  due, 
containing  the  words  **  In  full  of  all  notes  and  obligations  to  date  " 
will  not  operate  as  a  dischr.rgs  of  the  entire  debt,  see  Bills  and 
Notes,  8;  Hodges  v.  TniOiV,  051. 
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By  Promissory  Note. — The  giving  of  a  promissory  note,  not  governed 
oy  the  law  merchant,  for  a  preexisting  debt,  does  not  operate  as 
a  payment  thereof,  unless  it  oe  so  expressly  stipulated  between 
the  parties.  Combs  v.  Bays,  263. 

FLBADIKGK-See  Complaint. 
When  immaterial  averment  must  be  proved,  see  Noisance,  1 ;  FuUc 
V.  State,  S66. 

1.  Complaint. — Omission  of  Material  Averment, — Not  Cured  by  Evi- 
dence. —Where  the  averment  of  a  material  fact  was  omitted  from 
a  complaint  to  which  a  demurrer  for  want  of  sufficient  facts  was 
overruled,  the  Appellate  Court  cannot  say,  because  .there  was  evi- 
dence tending  to  prove  such  fact,  that  the  merits  of  the  case  involv- 
ing the  decision  of  such  fact  were  fairly  determined. 

Dill  V.  Mumford,  609. 

2.  Complaint, — Bills  and  Notes. — Failure  to  Set  Otit  Copy  of  In- 
dorsement.— The  failure  of  a  complaint  in  an  action  on  a  prom- 
issory note  against  the  maker  and  indorser  to  contain  a  copy  of  the 
indorsement  may  be  cured  by  the  evidence,  and,  where  the  complaint 
is  Questioned  for  the  first  time  by  assignment  of  errors  on  appeal, 
such  defect  will  be  held  cured  by  the  finding  and  judgment,  if  the 
complaint  contains  sufficient  facts  to  bar  another  action  for  the 
same  cause.  Cummings  v.  Oirton,  S4S, 

8.  Complaint. — Grave*  Road  Assessment.— A  comi^l^mt  against  the 
person  occupying  the  office  of  township  trustee  in  an  action  to 
foreclose  a  gravel  road  assessment  againiit  school  property  in  such 
township  states  no  cause  of  action.         Morrow,  IV.,  v.  Shober,  127. 

4.  Exhibit. — Insurance. —  Failure  to  Sign  Policy. —  An  insurance 
policy  filed  as  an  exhibit  in  an  action  thereon  controls  the  aver- 
ments of  the  complaint,  and  wliere  such  policy  is  not  signed  the 
complaint  is  insufficient  vrhen  tested  for  first  time  on  appeal. 

Olobe  Accident  Insurance  Co,  v.  Beid,  203, 

6.  Amended  Complaint. — Record, — An  amended  complaint  super- 
sedes the  original,  and  neither  the  original  complaint  nor  the  de- 
murrer addressed  thereto  are  part  of  the  record  on  appeal. 

Insurance  Company  oj  North  America  v.  Coow^s,  331. 

6.  Construction. — Where  a  pleading  is  uncertain  and  ambiguous  and 
the  theory  thereof  rendered  obscure,  it  will  be  construed  most 
strongly  against  the  pleader,  and  particular  expressions  will  be 
made  to  harmonize  with  the  general  trend  of  the  meaning  of  the 
language  of  the  entire  pleading  taken  as  a  whole. 

Heintz  v.  Mueller,  240. 

7.  Parties. — Descriptio  Personce. — The  words  **  trustee  of  Coal  Creek 
school  township"  following  the  name  of  defendant  in  a  pleading 
can  only  be  regarded  as  descriptio  personce. 

Morrow,  Tr.,  v.  Shober,  127, 

8.  Demurrer. — Carrying  Demurrer  to  Answer  Back  to  Complaint. — 
Where  an  answer  is  held  good  on  demurrer  the  defendant  cannot 
successfully  urge  on  appeal  that  the  court  erred  in  not  carrying  the 
demurrer  l^k  to  the  paragraph  oi  complaint  to  which  the  answer 
was  addressed.  Cummings  v.  Oirton,  248, 

9.  Landlord  and  Tenant. --Rents. — Attachment. — A  plaintiff  cannot 
complain  of  the  action  of  the  court  in  overruling  a  demurrer  to  an 
answer  to  a  complaint  for  rent,  directed  to  the  portion  of  the  com- 
plaint relating  to  the  rent  not  due  at  the  commencement  of  the  ac- 
tion, where  he  a(^lmitted  that  an  attachment  proceeding  brought  by 
him  for  such  rent  not  yet  due  could  not  be  maintained. 

Ross  V.  Stockwell,  S6. 
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10.  Variance. — BUh  and  Notes. — Attorney* 8  Fees. — Where  a  note 
sued  on  provided  for  attorney's  fees,  and  the  note  set  out  in  the  find- 
ing provides  for  five  per  cent,  attorney's  fees,  while  the  court  in  the 
judgment  allowed  more  than  five  per  cent.,  such  variance  is  not 
material  within  the  meaning  of  sections  804.  895,  Bums'  R.  S.  1894 
(891,  892,  R.  S.  1881),  providing  that  no  variance  b0tween  the  alle- 
gations in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  party,  and  that  in  such 
case  the  court  may  order  an  amendment,  as  such  amendment  will 
be  deemed  to  have  been  made.  Cummings  v.  Oirton,  S48, 

PBACTICE— 

1.  Complaint. —  Demand.— Judgment. — In  the  absence  of  an  answer 
the  relief  granted  cannot  exceed  the  relief  demanded,  but  if  the 
defendant  answer,  the  court  may  grant  such  relief  as  the  case  made 
may  justify,  whether  specially  demanded  or  not. 

Bozarth  v.  McOiilicuddy,  £6. 

2.  Amended  Complaint. —  Discretion  of  Court.  —  The  filing  of  an 
amended  complaint  is  within  the  discretion  of  the  trial  court,  and 
it  will  be  presumed  on  appeal  that  permission  was  given  to  file  same. 

lb. 

8.  Amended  Complaint  Supersedes  Original. — An  amended  com- 
plaint supersedes  the  original  complaint,  and  the  original  complaint, 
together  with  the  pleadings  addressed  thereto,  ceases  to  be  a  part  of 
the  record.  Ih. 

4.  Motion  to  Strike  Out  Part  of  Pleading.— Harmless  Error, — It  is 
harmless  error  to  overrule  a  motion  to  strike  out  parts  of  a  plead- 
ing. Lake  Erie,  etc.,  R,  W,  Co.  v.  Juday,  4S6, 

5.  Harmless  Error. — No  error  was  committed  in  sustaining  a  de- 
murrer to  an  answer  where  the  facts  pleaded  therein  were  admissible 
under  the  general  denial  pleaded.  Lamed  v.  Maloney,  199. 

6.  Harmless  Error. — Sustaining  a  demurrer  to  one  of  several  para- 
graphs of  answer  is  harmless  error,  where  the  same  evidence  is 
admissible  under  other  pal*agraphs. 

Patrons  Muttud  Aid  Society,  etc.,  v.  Hall,  118, 

7.  Harmless  Error.— In  an  action  against  a  township  trustee  and  his 
bondsmen  for  money  alleged  to  have  been  borrowed  by  such  trustee 
%\athout  authority  of  law,  and  appro|^riated  to  his  own  private  use, 
no  error  was  committed  in  sustaining  a  demurrer  to  an  answer 
alleging  that  the  money  so  borrowed  was  used  in  the  construction 
of  a  schoolhouse,  as  such  allegation  was  provable  under  the  gen- 
eral issue.  Helms  v.  State,  ex  rel.  Cunningham,  360. 

8.  Correction  of  Record.— The  court  may  of  its  own  motion,  and 
without  notice  to  the  parties,  direct  that  an  entry  of  judgment 
erroneously  made,  and  not  yet  signed  by  the  judge,  be  stricken 
from  the  docket.  Ray  v.  Moore,  Admr.,  690. 

9.  Interrogatories  to  Jury. — No  error  was  committed  in  refusing  to 
submit  an  interrogatory  to  the  jury  which  was  wholly  immaterial 
to  the  issue.  Aurelius  v.  Lake  Erie,  etc.,  R,  R.  Co.,  584. 

10.  Appearance  After  Motion  for  Venire  de  Novo  is  Sustained.— 
Where  exception  is  duly  taken  to  the  action  of  the  court  in  sus- 
taining a  motion  for  a  venire  de  novo,  the  appearance  of  the  party 
so  excepting,  on  the  second  trial,  does  not  waive  his  objection  to 
such  action  of  the  court.     Carthage  Turnpike  Co,  v.  Overman,  300. 

11.  Street  Improvements.  —  Foreclosure  of  Assessment,  —  Trial  by 
Jury. — In  an  action  to  foreclose  an  assessment  for  street  improve- 
ments, under  section  4294,  Burns' R.  S.  1H94.  neither  party  is  entitled 
to  a  jury.  Bozarth  v.  McGillicuddy,  £!0. 
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12.  Street  ImprcwemenU.  — Foreclosure  of  AuesBtnent. —  Precept,— 
Jurisdiction. — Section  4294,  Bums'  R.  8.  1804,  does  not  require  a 
contractor,  to  file  an  affidavit  for  a  precept  to  collect  assessments 
for  street  improvements  prior  to  bringing  an  action  to  foreclose 
such  assessment  liens,  nor  is  it  required  that  bonds  or  certificates 
for  or  an  aocQ^mt  of  the  improvements  be  issued.  lb, 

18.  Commissionerff  Court, — Appeals, —  An  appeal  from  the  commis- 
sioners' court  in  an  action  on  account  is  tried  de  novo  in  the  circuit 
court,  and  a  motion  made  in  the  commissioners*  court  to  dismiss  is 
no  part  of  the  record  on  appeal.  Boards  etc,  v.  Scott,  227, 

P&INCIPAL  AND  AGENT— When  principal  is  bound  by  action  of 
agent  in  drawing  checks  on  bank,  see  Banks  and  Banking,  1 ; 
Wheatley  v.  Kutz,  20S, 

PRINCIPAL  AND  STTRBTT— The  only  way  in  which  a  surety  can 
be  released  from  liability  on  a  guardian's  bond  is  by  making  an 
application  for  release,  see  Bonds,  1 ;  Rush  v.  State^  ex  rel.  Bix- 
ler,  623, 

1 .  Bills  and  Notes.  — Extension  of  Time, — Consideration, — Where  the 
payee  of  a  promissory  note  accepts  interest  thereon  in  advance, 
without  the  knowledge  or  consent  of  the  surety,  and  in  considera- 
tion thereof  the  time  of  payment  is  extended  for  a  definite  period, 
the  surety  is  released  from  liability.  Schieber  v.  Traudt,  349. 

2.  BUls  and  Notes, — Extension  of  Time  of  Payment. — Release  of 
Surety. — Where  the  payee  of  a  ]gromissory  note  'j^aat  due,  without 
the  knowledge  of  the  surety,  jomed  with  the  principal  in  a  note, 
due  one  year  after  date,  for  borrowed  money,  receiving  part  of  the 
proceetis  thereof  with  the  understanding  that  when  such  note  was 
paid  the  first  note  should  be  surrendered  as  paid,  such  transaction 
amounted  to  such  an  extension  of  the  time  of  payment  of  the  first 
note  as  to  release  the  surety.  Brannon  v.  Irons,  305. 

PBOCEBS— Where  judgment  was  rendered  against  defendant  on  de- 
fault the  record  must  show  service  of  process  at  the  time  of  such 
default,  see  Appeal  and  Error,  19;  Bartindale  v.  Lewis,  289. 

PB0MIS80BY  NOTES— See  Bills  and  Notes. 

PBrOXnCATE  CAUSE — Carrying  a  passenger  on  a  street  car  beyond 
his  station  is  not  the  proximate  cause  of  any  events  occurring  at 
another  place  where  he  attempted  to  alight  resulting  in  his  in- 
jury, see  Negligence,  5 ;  Dresslar  v.  Citizen^  Street  R.  R.  Co., 

383. 
Placing  refuse  matter  from  mine  by  the  roadside  which  frightened 

plaintiff's  horse  was  the  proximate  cause  of  the  injury  resulting 

therefrom,  see  Negligence,  1 ;  Island  Coal  Co,  v.  Clemmitt,  21. 
Of  damage  to  foundation  wall,  see  Adjoining  Landowners,  4; 

Bohrer  v.  Dienhart  Harness  Co.,  489, 

Knowledge  of  Result. — To  render  a  person  liable  for  the  proximate 
and  natural  results  of  his  wrong  it  is  not  nec^essary  that  the  partic- 
ular damage  which  accrued  should  have  been  actually  foreseen  or 
expected.  lb. 

PUBLICATION — County  is  not  liable  for  the  publication  of  a  notice 
for  the  improvement  of  highways,  see  Highways,  1 ;  Walker  v. 
Board,  etc.,  008. 
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BAILROADS — Mechanic's  liens  may  be  had  against  for  digging  well 
in  stockyards  along  right  of  way  owned  and  operated  by  the  rail- 
road company,  see  Mechanic's  Liens,  14 ;  Wabash  R,  R.  Co,  v. 
AchemirCf  4S£. 
Liability  of  for  injuries  resulting  from  horse  becoming  frightened 
at  hand-car,  see  Negligence,  2;  Lake  Erie,  etc.,  R.  W.  Co.  v. 
Juday,  436. 

1.  Damages. — Killing  Stock. —  A  motion  or  complaint  in  a  pro- 
ceeding under  section  5817,  Bums'  R.  S.  1894(4080,  Homer's  R.  S. 
1897 ),  &)  obtain  process  of  the  circuit  court  on  a  judgment  rendered 
in  a  justice's  court  against  a  railroad  company  for  stock  killed  is 
not  bad  for  failure  to  charge  that  the  engine  and  cars  came  in  con- 
tact with  the  animals  killed.  - 

Chicago,  etc.,  R.  W.  Co.  v.  Harris,  137. 

2.  Damages. —  Killing  Stock. —  Judgment. —  Justice  of  the  Peace. 
— Jurisdiction. — A  complaint  in  a  proceeding  under  section  6817, 
Bums'  R  S.  1894  (4080,  Homer's  R.  S.  1897),  to  obtain  process  of 
the  circuit  court  on  a  judgment  rendered  by  a  justice  of  the  peace 
against  a  railroad  company  for  stock  killea  must  show  that  such 
court  had  jurisdiction  to  render  the  judgment.  Ih 

8.  Negligence. — A  railroad  company  is  guilty  of  negligence  in 
running  a  locomotive  and  train  of  cars  across  a  pubbc  street  in 
a  populous  city  without  sounding  the  whistle  or  ringing  the  bell,  or 
giving  any  warning  of  its  approach. 

Aureliu^  v.  Lake  Erie,  etc  ,  R.  W.  Co. ,  SS4, 

4.  Fires  Escaping  from  Right  of  Way.  —  Negligence.  —  Where 
a  railroad  company  negligently  permitted  combustibles 'to  accumu- 
late and  remain  on  its  right  of  way,  and  set  fire  to  same  and  the  fire 
escaped  and  spread  to  the  property  of  an  adjoining  landowner  and 
destroyed  such  property,  without  any  fault  or  negligence  on  the  part 
of  such  owner,  the  railroad  company  is  liable  for  such  damages, 
although  it  used  all  proper  precautions  to  prevent  the  escape  of  fire 
from  its  engines.  Chicago,  etc.,  R.  R.  Co.  v.  Bailey,  163. 

6.  Fires  Escaping  from  Right  of  Way.  —  Negligence,  —r  Question 
of  Fact. — Whether  a  railroad  company  used  proper  care  to  remove 
combustible  materials  from  its  right  of  way  is  a  question  of  fact  for 
the  determination  of  the  jury  under  the  particular  circumstances 
of  each  case,  regardless  oi:  the  degree  of  care  used  in  the  construc- 
tion of  its  locomotives.  lb. 

6.  Process.—Sumwxms. — Injury  to  Stock. — In  a  proceeding  under 
section  6817,  Bums'  R.  S.  1894  (4080,  Homer's  R.  S.  1897),  pro- 
viding that  on  filing  with  the  clerk  of  the  circuit  court  a  tran- 
script of  a  judgment  obtained  in  a  justice's  court  against  a  railroad 
company  the  process  of  the  court  may  be  obtained  for  the  enforce- 
ment thereof  as  in  such  statute  provided  by  serving  notice  on  defend- 
ant ten  days  before  the  first  day  of  the  term  at  which  such  motion 
is  to  be  heard,  the  failure  to  serve  such  notice  ten  days  before  the 
first  day  of  the  term  at  which  the  motion  is  to  be  heard  will  not 
render  the  service  void,  but  would  only  entitle  defendant  to  a  con- 
tinuance until  the  next  term.  lb. 

BEMOVAL  OF  CAUSES— 

Amount  in  Controversy. — Jurisdiction. — Under  the  provision  of  the 
Federal  statute  that  a  cause  may  be  removed  from  a  state  court  to 
the  Federal  court  where  the  controversy  is  between  citizens  of  differ- 
ent states  and  the  amount  involved  exceeds  $2,000.00,  the  court  in 
determining  whether  a  cause  is  removable  under  such  statute  will 
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look  both  to  the  complaint  and  petition  for  removal,  and  if  the 
amount  demanded  in  the  complaint  is  less  than  $2,000.00  the  cause 
is  not  removable,  notwithstanding  it  is  alleged  in  the  body  of  the 
complaint  that  plaintiff's  damage  for  which  he  seeks  relief  is  $10,- 
000.00.  Lake  Erie,  etc.,  R,  W,  Co.  v.  Juday,  4S6, 

BJEPEAIiED  STATUTE— 

Practice. — Section  796  of  R.  S.  1852,  pertaining  to  thd  rules  of  plead- 
ing and  practice  in  civil  cases,  is  repealed  bj  section  1315,  Bums'  R. 
S.  1894  (1291,  Homer's  R.  S.  1897).  Evansville,  etc.,  H.  IL  Co.  v. 
Spellbring,  1  Ind.  App.  167,  overruled. 

Olobe  Accident  Ins.  Co.  v.  Reid,  £03. 

REPLEVIN— 

1.  Complaint. — A  complaint  in  replevin  for  the  possession  of  a  note 
which  it  is  alleged  had  been  discharged  by  the  giving  of  a  new  note 
is  not  good  on  demurrer,  where  the  note  last  given  is  not  shown  to 
be  governed  bj  the  law  merchant,  and  there  is  no  allegation  that 
the  defendant  agreed  to  accept  the  last  note  as  payment  of  the  first. 
or  that  demand  had  been  made.  Combs  v.  Bays,  2G3. 

2.  Notice. — Description  of  Property. — A  notice  pleaded  in  answer  to 
a  complaint  for  the  replevin  of  a  cow  seized  by  an  officer  under  a 
writ  of  execution  which  describes  the  property  as  **one  brindle 
heifer  supposed  to  be  four  years  old,"  does  not  contain  a  sufficient 
description  of  the  property  to  protect  such  officer  under  sections 
1613,  1614,  Bums'  R.  S.  1894(1545,  1546,  R  S.  1881),  providing  the 
time  and  manner  of  the  trial  of  the  rights  of  property  seized  on 
execution,  where  ^he  complaint  described  the  property  as  "one  cow, 
red  in  color,  with  brindle  stripes  and  partly  white  tail,  dehorned, 
and  about  three  years  old."  Wright  v.  Shelty  1. 

8.  Verdict.  -  Form  Of. — Failure  to  Find  the  Value  of  Property. — ^The 
failure  of  the  jury  to  find  in  their  verdict  the  value  of  the  property 
in  controversy  in  a  replevin  proceeding  is  not  reversible  error,  where 
the  property  was  in  the  possession  of  plaintiff,  and  the  ownership 
and  possession  thereof  was  awarded  plaintiff  by  the  verdict. 

Bulling,  Sheriff,  v.  Sunman,  S83. 

SAIiES— See  Contracts. 

The  dealer  and  his  bondsmen  are  liable  in  damages  for  sales  of  any 
spirituous  liquor  made  to  a  person  while  intoxicated,  see  Intoxi- 
cating Liquors,  1 ;  Baecher  v.  State,  ex  rel.  Chandler,  100. 

A  purchaser  of  property  at  conditional  sale  can  estop  himself  by 
gift  of  such  property  from  afterward  claiming  the  property  on 
the  ground  that  when  he  made  the  gift  he  had  no  title,  see  Gifts  ; 
Fredericks  v.  Sault,  6O4. 

Of  real  estate  not  rendered  void  by  reason  of  purchasers  making 
selection  by  lot,  see  Lotteries;  Washington  Glass  Co.  v.  Mos- 
haugh,  105. 

1.  Executory  Sales.  —  Action  for  Breach  of  Contract.  —  Measure 
of  Damages. — In  an  action  for  a  breach  of  contract  of  an  executory 
sale  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  where,  under  the 
contract,  the  purchaser  should  have  received  the  goods. 

Dill  V.  Mumford,  609 

2.  Executed  Sales. — Where  a  seller  delivered  a  carload  of  wheat 
to  the  usual  railway  carrier,  and  caused  it  to  be  billed  to  the  buyer 
according  to  contract,  and  sent  the  bill  of  lading  to  the  buyer,  who 
received  it,  such  transaction  amounted  to  an  executed  sale.  lb. 
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8.  Executed  Sale. — Breach  Of. — Where  a  seller  delivered  wheat 
on  board  cars,  and  caused  it  to  be  billed  to  buyer  according  to  con- 
tract, and  sent  the  bill  of  lading  to  the  buyer  who  refused  to  receive 
the  wheat,  the  seller  had  the  right  to  treat  the  wheat  as  the  property 
of  the  buyer,  and  maintain  an  action  against  him  for  the  contract 
price,  or  he  could,  after  giving  the  buyer  notice,  sell  the  wheat  and 
recover  from  him  the  difference  between  the  contract  price  and 
that  realized  by  resale.  Ih. 

SPECIAL  "ETNDTNQt — Where  there  is  any  evidence  supporting  the 
material  facts  of  a  special  finding,  the  Appellate  Court  will  sus- 
tain the  finding  without  weighing  the  evidence,  see  Evidence,  6; 
Terre  Haute  Brewing  Co.  v.  Hartman^  696, 

SPECIAL  VEBDICT— When  a  special  verdict  is  so  ambiguous  that 
judgment  cannot  be  pronoimced  upon  it,  a  motion  for  a  venire 
de  novo  is  properly  sustained,  see  Venire  de  Novo;  Carthage 
Turnpike  Co.  v.  Overman,  309, 
Must  show  the  ownership  of  property  destroyed  in  action  on  fire 
insurance  policy,  see  Insurance,  1 ;  Insurance  Company  of  North 
America  v.  Coombs,  SSI. 

1.  Interrogatories. — No  error  was  committed  by  the  trial  court  in 
refusing  to  submit  a  hypothetical  interrogatory  to  the  jury. 

Lauter  v,  Duckworth,  6S5. 

2.  Court  May  Prepare. — The  purpose  of  the  statute  requiring  coim- 
sel  of  either  side  to  prepare  a  special  verdict  is  to  relieve  the 
court,  and  the  court  may  alter  interrogatories  prepared  by  counsel, 
of  its  own  motion  frame  additional  ones,  or  assume  the  duty  of 
drafting  another  special  verdict,  and  neither  party  would  have 
cause  to  complain.  Ih. 

8.  Mu^t  he  Considered  as  a  Whole. — A  special  verdict  must  be  con- 
sidered 9,s  a  whole,  not  in  detached  portions.     Steves  v.  Frazee,  28U. 

4.  Finding  of  Ultimate  Facts. —  The  ultimate  fact  to  be  found  by 
the  jury  in  the  trial  of  an  action  for  personal  injuries  caused  by  a 
defective  dry  well,  was  the  condition  of  the  well  at  the  time  of  the 
accident;  a  finding  of  its  condition  prior  thereto  would  amount  to 
the  finding  of  an  evidentiary  fact.  Lauter  v.  Duckivorth,  535. 

5.  Motion  for  Judgment. — Practice, — ^Where  a  special  verdict  has 
been  returned  it  becomes  the  duty  of  the  court  to  render  judgment 
in  favor  of  the  party  entitled  thereto  without  any  formal  motion. 
Board,  etc.,  v.  Van  Cleave,  643;  Carthage  Turnpike  Co.  v.  Over- 
man,  S09. 

6.  Negligence. — Theory. — Burden  of  Proof. — The  burden  is  upon  the 
plaintitf,  in  an  action  for  damages  for  personal  injuries  based  upon 
defendant's  negligence,  to  show  in  the  special  verdict  a  right  to 
recover  on  some  consistent  theory,  and  every  fact  necessary  to 
make  out  a  case  upon  such  theory  must  appear  in  the  verdict;  the 
silence  of  the  verdict  in  any  material  respect  amounts,  as  to  such 
matter,  to  a  finding  against  plaintiff. 

Phillips  V.  Romona  Oolitic  Stone  Co.,  S4I. 

7.  Ambiguous  Verdict. —  A  special  verdict  finding,  as  to  the  amount 
of  damages  to  be  returned,  the  following:  **Int.  51.  How  much 
damage  has  the  plaintiff  sustained  by  reason  of  her  said  injury? 
Ans.  Fifteen  dollars.  Int.  87.  What  amount  of  money  was 
expended  by  the  plaintiff  for  medical  care  and  medicines  ?  Ans. 
Fifteen  dollars,"  and  concluding,  **  If  on  the  foregoing  facts  the  law 
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is  with  the  plaintiff,  we,  the  jury,  find  for  the  plaintiff  and  assess 
her  damages  at  $375.00,"  is  ambiguous,  and  a  motion  for  a  venire  de 
novo  is  properly  sustained.    Carthage  Turnpike  Co,  v.  Overmant  S09, 

8.  Interrogatories  to  Jury. — Damages, — ^Where  in  an  action  for  per- 
sonal injuries  the  jury  m  answer  to  one  interrogatory  in<^uiring  as 
to  the  amount  of  damages  sustained  by  plaintiff  as  the  direct  and 
immediate  result  of  the  injury  answered  $480.00,  and  in  answer  to 
another  interrogatoi^  assesused  the  amount  of  damages  at  $2,750.00, 
there  was  no  inconsistency,  as  it  will  be  presumed  that  the  jury 
understood  the  language  of  the  interrogatories  in  their  popular  or 
ordinary  meaning  to  be  that  the  former  referred  to  immediate  dam- 
ages, and  the  latter  included  also  damages  which  arose  from  more 
remote  and  indirect  consequences.    Indiana  Iron  Co.  v.  Cray^  565. 

9.  Contributory  Negligence. — The  findings  in  a  special  verdict  in  the 
trial  of  an  action  bv  an  employe  against  a  foimdry  company  for 
damages  for  personal  injuries  received  by  falling  into  a  molding  pit 
left  open  and  unguarded  by  defendant,  that  plaintiff  did  not  look 
on  the  ground  ahead  of  him  as  he  approached  the  pit,  and  that  if  he 
had  carefully  watched  where  he  was  stepping  he  would  not  have 
walked  into  the  pit;  that  tliere  was  a  rim  from  four  to  ten  inches 
in  height  around  said  pit  which  plaintiff  could  have  seen,  if  he  had 
been  looking  down  and  ahead  of  him,  and  that  the  pit  'vas  one  of 
the  usual  appurtenances  of  foundries  such  as  defendant's,  will  not 
support  the  necessary  conclusion  that  plaintiff  was  free  from  fault 
approximately  contributing  to  his  injury. 

East  Chicago  Foundry  Co.  v.  Ankeny^  150, 

10.  Railroads. — Fires  Escaping  from  Right  of  Way. — Contributory 
Negligence. — Where  a  special  verdict  in  an  action  against  a  railroad 
company  for  damages  caused  by  fire  escaping  from  its  right  of  way 
is  silent  on  the  question  as  to  whether  plaintiff  was  present  when 
the  fire  started,  or  at  any  time  during  its  continuance,  a  finding  that 
he  had  taken  certain  precautions  to  prevent  the  destruction  of  his 

Eroi)erty  prior  to  the  date  at  which  the  fire  occurred  will  not  excuse 
im  from  sliowing  his  freedom  from  negligence  at  the  time  the  fire 
actually  did  occur.  Chicago,  etc.,  R.  R.  Co,  v.  Bailey,  163. 

11.  Freedom  from  Fardt. — Fires. —  A  question  and  anstirer  in  a  spec-, 
ial  verdict,  in  an  action  for  damages  caused  by  fire  escaping  from 
defendant's  premises  to  lands  of  plaintiff,  **  Is  it  not  a  fact  that  the 
plaintiff  was  i;:^norant  of  the  danger  to  which  he  was  subjected, 
and  that  in  all  lie  did  and  omitted  to  do  he  exercised  reasonable 
care,  under  the  circumstances  ?  Answer  :  Yes,"  does  not  find  facts 
sufficient  from  which  the  court  could  adjudge  plaintiff  free  from 
fault.  Cameron  v.  Oberlin,  14£. 

STATUTOBY  CONSTBUGTION— For  table  of  statutes  cited  and 

construed,  see  page  xxii. 

Statute  of  Frauds. — The  word  "person"  as  used  in  the  statute  of 
frauds,  section  6634,  Burns'  R.  S.  1894(4909,  Homer's  R  S.  1897), 
is  a  generic  term  and  includes  both  natural  and  artificial  persons. 

Heintz  v.  Mueller,  24O. 

STREET  IMPROVEMENTS— Where  a  city  wrongfully  prevents  a 
contractor  from  completing  the  improvements  according  to  con- 
tract, the  contractor  may  recover  for  the  work  done  and  money 
expended  in  making  the  improvements,  see  Contracts,  8;  City 
of  Dunkirk  v.  Wallace,  298. 
A  property  owner  cannot  object  to  assessment  made  for  construc- 
tion of  sewer  on  account  of  failure  of  tlie  contractor  to  file  bond 
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with  the  city,  as  provided  in  the  contract,  see  Mttnicipal  Corpo- 
RATIONS,  4;  Lamed  v.  Maioney,  199, 

Contractor  is  not  required  to  file  affidavit  for  precept,  prior  to  bring- 
ing action  to  foreclose  an  assessment  lien,  see  Practice,  12; 
Bozarth  v.  McOillicuddy,  i6. 

Neither  party  is  entitled  to  a  jury  in  an  action  to  foreclose  an  as- 
sessment for  street  improvements,  see  Practice,  11 ;  J&. 

1.  Discretion  of  Common  Cottnci/. —Under  the  provision  of  section 
4288,  Bums'  R.  S.  1894,  the  common  council  is  authorized  to  gzade 
or  pave  any  part  of  the  street  or  sidewalk  it  may  deem  beneficial 
to  the  public.  Ih. 

2.  Advertisement  for  Bids. — Notice, — Publication. — A  notice  that  a 
contract  for  street  improvements  would  be  let  June  16,  published 
May  25,  June  1  and  June  8,  was  published  three  weeks  as  required 
by  statute.  lb, 

8.  Notice, — ^The  provision  of  the  statute  as  to  notice  of  time  and 
place  where  objections  may  be  made  to  the  necessity  of  street  im- 
provements is  not  imperative.  Ih. 

4.  Advertisement  for  Bids. — Sufficiency, — An  advertisement  for  the 
improvement  of  certain  streets  according  to  the  plans  and  specifi- 
cations contained  in  a  resolution  therefor  passed  bv  the  common 
council  is  sufficiently  definite  as  to  the  proposed  work.  Ih, 

5.  Foreclosure  of  Assessment  Liens. — Complaint. —Sufficiency. — Mu- 
nicipal Corporations. — The  defendant  in  an  action  to  foreclose  an 
assessment  lien  for  street  improvements  was  not  prejudiced  in  his 
rights  by  the  refusal  of  the  court  to  sustain  a  demurrer  to  the  com- 
plaint for  failure  to  allege  that  the  improvement  was  made  accord- 
mg  to  contract,  where  defendant  alleged  in  his  answer  that  the 
work  was  not  done  according  to  contract,  and  the  cause  was  tried 
on  the  issue  thus  raised.  J&. 

6.  Foreclosure  of  Assessment  Liens. — Complaint. — Sufficiency.— Mu- 
nicipal Corporations. — Where  a  complaint  in  an  action  to  foreclose 
a  lien  for  street  improvements  avers  that  the  contract  was  let  to  the 
lowest  bidder  after  the  council  had  advertised  for  bids,  and  that 
thereafter  the  engineer  made  and  reported  estimates  of  said  work 
according  to  law,  and  the  estimates  made  were  adopted  and  assess- 
ments made  by  the  common  council  in  accordance  therewith,  it 
will  be  presumed,  nothing  appearing  to  the  contrary,  that  the  engi- 
neer and  common  council  aid  their  duty  and  that  the  work  was 
done  according  to  contract.  Ih, 

7.  Foreclosure  of  Assessment  Liens. — Redemption  from  Sale.  — Recov- 
ery of  Redemption  Money  Pairf.— Where  a  judgment  foreclosing  an 
assessment  lien  for  street  improvements  is  set  aside  as  void,  money 
paid  by  the  property  owner  m  redeeming  the  property  from  suck 
foreclosure  sale  pending  the  action  to  set  aside  the  judgment,  was 
not  a  voluntary  payment,  and  may  be  recovered. 

Keehn  v.  McOillicuddy,  4£7 

BTBEBT  RAILWAYS — The  fact  that  a  person  was  injured  while  a 
passenger  on  a  street  railway  does  not  raise  the  presumption  of 
negligence  on  the  part  of  the  railway  company,  see  Negligence, 
7;  Dresslar  v.  Citizens*  Street  R.  R.  Co.,  S8S, 
Carrying  passenger  beyond  his  station  is  not  the  proximate  cause  of 
any  events  occurring  at  another  place  where  he  attempted  to 
alight  resulting  in  his  injury,  see  Negligence,  5;  Ih. 
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8TBBBT&— A  sidewalk  is  a  part  of  a  street,  see  Municipal  Corpo- 
rations, 1 ;  City  of  Frankfort  v.  Coleman,  SG8. 

A  city  is  bound  to  keep  a  public  highway,  brought  within  the  cor- 
porate limits  thereof,  in  reasonably  safe  condition  for  travel,  see 
Municipal  Corporations,  8;  /&. 

It  is  the  duty  of  a  city  to  keep  a  street  within  its  limits  in  a  reason- 
ably safe  condition  whether  it  is  an  improved  street  or  not,  see 
Municipal  Corporations,  2 ;  16. 

When  actual  notice  on  part  of  city  of  defective  street  is  not  neces- 
sary, see  Municipal  Corporations,  5;  lb, 

TAXATION— 

1.  Collection  of  Taxes.  ^County  TYeasurer. — Feet.— Under  the  pro- 
visions of  section  5028,  R.  S.  1881,  relative  to  the  fees  of  a  county 
treasurer  for  the  collection  of  delinquent  taxes,  a  county  treas- 
urer whose  term  of  Office  had  expired  before  certain  delinquent 
taxes  were  paid,  cannot  maintain  an  action  against  the  board  of 
commissioners  of  the  county  for  the  compensation  provided  in  said 
statute  for  the  collection  of  such  taxes,  although  such  officer  did  the 
greater  part  of  the  work  which  resulted  in  the  collection  thereof. 

Saint  V.  Board,  etc.,  281. 

2.  Railroads. — Recovery  of  Taxes  Wrongfully  Assessed. — Where  the 
personal  property  of  a  railroad  company  has  been  assessed  by  the 
township  assessor  the  board  of  equalization  has  no  power  to  in- 
crease the  assessment  so  made,  ana  an  action  may  be  maintained  to 
recover  taxes  paid  under  such  wrongful  assessment. 

Cleveland,  etc.,  R.  W,  Co.  v.  Board,  etc.,  68. 

8.  Railroads.  —  Recovery  of  Taxes  Wrongfully  Assessed.  —  Taxes 
which  have  been  distributed  to  the  township  and  city  cannot  be 
recovered  from  the  county  in  an  action  to  recover  taxes  wrongfully 
assessed,  where  such  distribution  had  been  made  before  the  claim 
for  the  recovery  of  such  taxes  had  been  filed  with  the  board  of 
commissioners.  lb. 

TENANTS  BY  ENTIBBTIES— When  husband  alone  may  main- 
tain action  for  damages  to  property  held  by  entireties,  see  Hus- 
band and  Wife,  8 ;  Sheridan  Oas,  etc.,  Co.  v.  Pearson,  252. 

TOWNSHIP  OBDEBS— Are  not  negotiable  under  the  rules  of  the 
law  merchant,  see  Bills  and  Notes,  9;  Davis  v.  Steiuben  School 
TownsJiip,  69^. 
When  indorsement  of  does  not  render  indorser  liable  to  indorsee 
for  payment  thereof,  see  Guaranty;  Fowler  NaVl  Bank  v. 
Brown,  Admx.,  4^3. 

TOWNSHIP  TBUSTEE— Cannot  have  judgment  rendered  against 

his  predecessor  vacated  on  the  ground  of  fraud  of  such  former 

trustee,  see  Judgment,  8;  Davis  v.  Steuben  School  Tp.,  694^. 

Unauthorized  Contracts. — Liability  of  Township. — The  failure  of  a 
township  trustee  to  observe  the  requirements  or  the  law  relative  to 
incurring  an  indebtedness  on  the  part  of  the  township  will  prevent 
a  recovery  on  such  contract,  but  an  action  may  be  maintained 
against  the  township  for  the  benefit  conferred  on  it  through  the 
performance  of  the  contract. 

Helms  V.  State,  ex  rel.  Cunningham,  SCO. 
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TBX78TS— 

1.  May  be  Created  by  Parol.-^A  trust  in  personal  property  may  be 
created  and  established  byparol. 

Cowan  V.  Henika,  40;  Woods,  Exr.,  '^.Matlock,  S6j^ 

2.  Transfer  of  Personal  Property  by  Parol. — Personal  property  may 
be,  by  parol,  transferred  by  the  owner  thereof  to  another  in  trust 
for  a  third  person.  lb. 

8.  Limitation  of  Actions.  —  The  statute  of  limitations  does  not 
begin  to  run  against  funds  held  by  a  trustee  until  such  trust  is 
openly  disavowed  by  the  trustee  by  his  insisting  upon  an  adverse 
right  and  interest  therein  which  he  fully  makes  known  to  the 
cestui  que  trust.  Cowan  v.  Henika,  40. 

VENDOB  AND  FUBCHASER-  See  Sales. 

VENIBE  DE  NOVO— 

When  the  Proper  Motion. — A  motion  for  a  venire  de  novo  is  the 
proper  motion  when  a  special  verdict  has  been  returned  which  is  so 
ambiguous  or  uncertain  that  judgment  cannot  be  pronounced  upon 
it.  Carthage  Turnpike  Co.  v.  Overman,  309. 

WITNESSES— 

1.  Impeachment. — A  witness  cannot  be  impeached  on  an  immaterial 
matter.  Patrons  Mutual  Aid  Society,  etc.^  v.  Hail,  118. 

2.  Examination. — It  is  not  error  to  sustain  an  objection  to  a  question 
asked  a  witness,  if  the  witness  is  afterward  permitted,  without 
objection,  to  answer  the  same  question  put  in  a  different  form.  lb. 

3.  Opinion  Evidence. — Competency. — Discretion  of  Court. — Weight 
of  Evidence. — Courts  have  prescribed  no  definite  rules  as  to  what 
information  a  witness  should  possess  before  testifying  as  to  values, 
and  where  a  witness  has  been  permitted  by  the  court  to  testify, 
the  weight  of  the  evidence  is  for  the  jury,  and  the  court's  conclu- 
sion in  allowing  the  witness  to  testify  will  not  be  disturbed  on 
appeal  unless  a  palpable  abuse  of  discretion  is  shown. 

Fredericks  v.  Sault,  6O4. 
WORK  AND  LABOR— 

Implied  Promise  to  Pay  For. — When  an  Attorney  May  Bind  Client 
m  Employment  Of. — A  court  reporter  may  recover  for  services 
rendered  defendant  in  furnishing  him  copies  of  evidence  during  a 
trial  in  which  he  was  acting  as  court  reporter  where  such  copies 
were  furnished  at  the  request  of  defendant's  attorney,  and  used  in 
the  conduct  of  such  trial  with  the  knowledge  of  defendant,  although 
there  was  no  express  promise  to  pay  for  such  services. 

Palmer  v.  Miller,  624. 


